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The  Public  Service  Commission,  Second  District  of  the 
State  of  New  York,  was  appointed  pursuant  to  the  provisions 
of  chapter  429  of  the  laws  of  that  State  for  the  year  1907, 
and  took  office  July  1,  1907.  It  is  the  practice  of  the 
Commission  to  file  written  opinions  in  such  contested 
matters  coming  before  it  as  seem  to  demand  careful  state- 
ment of  the  grounds  for  the  decision.  It  is  also  the  practice 
in  ex  pcirte  applications  to  file  written  opinions,  where  the 
facts  are  complicated  or  an  interpretation  of  the  laws  con- 
ferring jurisdiction  upon  the  Commission  is  required.  These 
opinions  are  first  printed  in"  pamphlet  form,  .and  will  be 
published  in  bound  volumes  from  time  to  time. 
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In  the  Matter  of  the  Application  (complaint)  of  Municipal 
Gas  Company  op  the  City  op  Albany  for  an  order 
authorizing  it  to  increase  rates  for  gas  in  the  city  of  Water- 
vliet,  the  town  of  Green  Island,  the  incorporated  village 
of  Green  Island,  and  the  town  of  Colonie,  all  in  Albany 
county.    [Case  No.  6627.] 

The  maximum  of  one  dollar  per  thousand  cubic  feet  to  be  charged 
for  illuminating  gas  "  manufactured,  furnished  or  sold  "  in  the  city  of 
Albany,  does  not  apply  to  gas  manufactured  in  said  city  and  trans- 
mitted by  means  of  pipes  and  sold  to  private  consumers  in  the  neighbor- 
ing municipalities  of  Watervliet  and  Green  Island. 

Decided  January  2,  1919. 

Appearances: 

Neile  F.  Towner^  Albany,  N.  T.,  for  the  applicant. 

Edwin  Joslin,  Mayor,  and  W.  3.  BuaaeU,  Deputy  Corpo- 
ration Counsel,  Watervliet,  N.  T.,  for  the  City  of  Watervliet. 

John  W.  Kenny,  518  23rd  street,  Watervliet,  N.  Y.,  for 
consumers  in  Watervliet. 

L.  D.  C.  Woodward,  Watervliet,  N.  T.,  President  of  the 
Chamber  of  Commerce  of  Watervliet. 

Frank  H.  Deal,  Green  Island,  N.  T.,  for  the  Village  of 
Green  Island,  the  Town  of  Green  Island,  and  the  Chamber 
of  Commerce  of  the  Village  of  Green  Island. 

Hill,  Chairman: 

Prior  to  1888  the  Municipal  Gas  Company  of  the  City  of 
Albany  was  a  lighting  corporation  duly  organized  under  the 
laws  of  the  State  of  New  York,  its  business  being  confined 
to  the  city  of  Albany.  By  chapter  287  of  the  laws  of  1888 
the  company  was  authorized  to  extend  its  business  to  any 
places  within  ten  miles  of  the  city  of  Albany  with  certain 
specified  exceptions.  Thereafter  and  before  1907  the  com- 
pany, pursuant  to  this  authority,  duly  extended  its  gas  mains 
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to  what  are  now  the  neighboring  city  of  Watervliet,  and 
village  and  town  of  Green  Island,  and  supplied  gas  to  those 
cominunities  by  manufacturing  the  same  at  its  Albany  plant 
and  transmitting  it  through  pipes  to  the  places  mentioned, 
where  it  was  and  still  is  sold  to  private  consumers  for  light- 
ing purposes  in  the  usual  way.  While  the  company  was  thus 
conducting  its  business,  chapter  227  of  the  laws  of  1907 
beoame  a  law.  This  statute  is  entitled  "An  Act  in  relation 
to  illuminating  gas  in  the  city  of  Albany  and  regulating  the 
quality  and  pressure  thereof  and  the  price  to  consumers  other 
than  said  city  and  providing  a  penalty  for  violations  ". 

Section  1  provides  that  a  corporation  .  .  .  engaged  in 
the  business  of  manufacturing,  furnishing,  or  selling  illumi- 
nating gas  in  the  city  of  Albany  shall  not  charge  or  receive 
for  gas  manufactured,  furnished,  or  sold  in  said  city  a  sum 
in  excess  of  one  dollar  per  one  thousand  cubic  feet.  Section  2, 
after  prescribing  the  quality  of  the  gas  to  be  furnished, 
l)rovides  that  "  the  pressure  of  illuminating  gas  in  any  ser- 
vice mains  in  the  said  city  at  any  distance  from  the  place  of 
manufacture  shall  not  be  less  than  one  inch  nor  more  than 
two  and  one-half  inches  ".  For  several  years  after  the  adop- 
tion of  this  statute  the  company,  while  refraining  from 
(liaiii^ing  more  than  one  dollar  per  thousand  cubic  feet  in 
the  city  of  Albany,  continued  to  charge  in  excess  of  that  sum 
in  Watervliet  and  Green  Island  without  any  claim  being 
raised  that  the  statute  applied.  In  1913  the  price  charged 
there  was  $1.20,  and  on  complaint  of  the  City  of  Watervliet 
was  reduced  to  a  graduated  price  of  $1.10  for  1914,  $1.05 
for  1915,  and  $1  for  1916  and  thencefonvard  until  the 
further  order  of  the  Commission.  The  price  thus  having 
been  fixed  at  one  dollar,  the  company  has  now  filed  its  com- 
plaint with  the  Commission  under  section  72  of  the  Public 
Service  Commissions  Law  for  an  order  increasing  such  rates, 
and  the  City  of  W^atervliet,  the  Village  of  Green  Island,  and 
Town  of  Green  Island,  in  opposition,  demand  the  dismissal 
of  the  complaint  on  the  ground  that  the  statute  of  1907 
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applies  to  tiie  price  to  be  charged  or  received  in  those  places, 
by  reason  of  the  fact  thai;  although  the  gas  is  not  sold  in 
Albany  it  is  manufactured  there,  and  the  language  of 
section  1  applies  to  all  gas  '^  manufactured,  furnished,  or 
sold "  in  the  city  of  Albany. 

Examining  the  statute  critically  with  a  view  to  determin- 
ing its  territorial  application,  we  find  that  no  locality  other 
than  the  city  of  Albany  is  mentioned,  and  that  the  provision 
prescribing  the  pressure  relates  in  terms  exclusively  to  that 
city ;  and  referring  to  the  title  we  find  that  only  the  city  of 
Albany  is  there  mentioned,  and  that  the  language  there  used 
with  respect  to  the  pressure  to  be  maintained  plainly  implies 
that  the  prescribed  pressure  relates  to  all  the  territory  cov- 
ered by  the  law  itself.  We  think  in  view  of  the  considera- 
tions mentioned  it  is  proper  to  refer  to  the  title  for  aid  in 
discovering  the  design  of  the  legislation  {People  ex  rel.  v. 
Coleman,  121  N.  Y.  542),  and  that  when  the  various  pro- 
visions of  the  law  are  considered  in  connection  with  the  title 
it  becomes  clear  that  it  was  intended  to  apply  only  to  gas 
distributed  and  sold  within  the  city  of  Albany  itself. 

This  view  is  further  strengthened  by  the  fact  that  the 
statute  fixes  a  penalty  and  is  in  derogation  of  common  law 
rights,  both  of  which  features  call  for  its  strict  construction. 
(People  V.  Briggs,  193  N.  Y.  457;  Jones  v.  City  of  Albany, 
151  K  Y.  223.') 

Words  used  in  the  disjunctive  are  often  converted  in 
statutory  construction  when  the  evident  intent  of  the  law- 
naakere  requires  it.  (People  ex  rel,  v.  Bice,  138  N.  Y.  166 ; 
People  ex  rel.  v.  Pvhlic  Service  Commission,  224  N.  Y.  165.) 

In  conformity  with  the  views  above  expressed,  the  motions 
to  dismiss  the  complaint  are. overruled. 

Commissioners  Irvine,  Barhite,  and  Fennell  concur. 
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In  the  Matter  of  the  Petition  of  George  Bullock,  as 
Receiver  Buffalo  and  Lake  Erie  Traction  Company, 
under  subdivision  1,  section  49  of  Public  Service  Com- 
missions Law  for  permission  to  increase  the  fare  charged 
passengers  on  interurban  cars  of  said  railroad  to  2%  cents 
per  mile.     [Case  No.  6'217.] 

Although  it  may  not  be  of  permanent  benefit  to  grant  an  increased 
fare  on  account  of  the  desperate  financial  conditions  of  a  troUey  line, 
such  fare  may  be  granted  with  the  hope  of  preserving  the  road  for  the 
public  until  a  more  favorable  financial  condition  of  the  country  may 
lead  to  permanent  relief. 

Decided  January  14,  1919. 

Appear(vrvces: 

Lyman  M,  Bass,  Esq.,  of  Buffalo,  N.  Y.,  and  M.  0. 
Bogue,  Esq.,  of  New  York  city,  appeared  for  George  Bul- 
lock, as  Receiver  of  the  Buffalo  and  Lake  Erie  Traction 
Company,  who  also  appeared  in  person. 

L.  J.  Monroe,  Esq.,  of  Fredonia,  appeared  as  attorney  for 
the  Village  of  Fredonia  and  Town  of  Pomfret. 

L,  L.  Ottaway,  Esq.,  of  Westfield,  appeared  as  attorney 
for  the  Village  of  Westfield,  Town  of  Ripley,  Town  of  Port- 
land, Village  of  Brocton,  Hamlet  of  Ripley,  and  Hamlet  of 
Portland. 

D,  K.  Falvey,  Esq.,  of  Westfield,  appeared  for  the  Town 
of  Westfield. 

Hon.  Joseph  A.  McOinnies  appeared  for  the  Town  of 
Ripley. 

Fred  Parker,  Esq.,  George  Haywood,  Esq.,  E.  C.  Lewis, 
Esq.,  and  0.  A.  Ottawcty,  Esq.,  appeared  for  the  Town  of 
Portland. 

George  R.  Pettit,  Supervisor,  appeared  for  the  Town  of 
Portland. 
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Lyman  A.  KUbum,  Esq,,  of  Dunkirk,  appeared  as  attor- 
ney for  City  of  Dunkirk. 

Fred  M.  Thayer,  President,  appeared  for  the  Village  of 
Brocton. 

JET.  M.  Fleming,  Clerk,  appeared  for  the  Village  of 
Brocton. 

Robert  Douglas,  Supervisor,  appeared  for  the  Town  of 
Westfield. 

Thomas  J.  Cummings,  Esq.,  and  G.  W.  Woodiri,  Esq., 
of  Dunkirk,  appeared  as  attorneys  for  Merchants'  Exchange 
of  Dunkirk  and  Dunkirk  Real  Estate  Exchange,  and  tax- 
payers generally. 

Nelson  J.  Palmer,  Esq.,  of  Dunkirk,  appeared  for  Dun- 
kirk Board  of  Trade. 

Bakhitb,  Commissioner: 

This  is  an  application  by  the  Receiver  of  the  Buffalo  and 
Lake  Erie  Traction  Company  for  permission  to  increase  the 
interurban  rates  upon  the  road  represented  by  him,  within 
the  State  of  New  York,  from  two  to  three  cents  per  mile. 
The  road  extends  from  the  city  of  Erie,  Penna.,  to  the  city 
of  Buffalo,  N.  Y.  About  twenty  miles  of  the  line  are  within 
the  State  of  Pennsylvania,  and  about  &8.71  miles  of  the  line, 
including  the  mileage  operated  by  it  within  the  city  of  Buf- 
falo, are  within  the  State  of  New  York.  The  intrastate 
service  within  the  State  of  New  York  is  now  on  a  basis  of 
two  cents  per  mile ;  and  the  first  application  was  for  a  right 
to  increase  the  rate  to  two  and  one-half  cents  per  mile,  and 
later  to  two  and  three-quarter  cents  per  mile,  and  finally  to 
three  cents  per  mile.  The  authorities  of  the  State  of  Penn- 
sylvania have  granted  a  rate  of  three  cents  per  mile,  and  the 
TJnied  States  authorities  have  granted  the  same  rate  for  the 
interstate  business.  The  receiver  filed  with  this  Commission 
schedules  which  call  for  a  three  cent  rate,  effective  September 
8,  1918,  but  this  proposed  rate  has  been  suspended  by  the 
Commission  until  its  investigation's  concluded.     This  road 
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has  been  in  the  hands  of  a  receiver  since  July,  1916.  Were 
it  not  for  the  fact  that  the  Commission  desires  if  possible  to 
preserve  the  road  for  the  use  of  the  adjacent  community  until 
such  time  as  the  financial  condition  of  the  country  may 
extend  some  hope  of  a  reorganization  upon  a  basis  that  will 
preserve  the  road  permanently  for  the  benefit  of  its  patrons, 
no  increase  in  fare  would  be  granted,  because  the  present 
financial  condition  of  the  road  is  so  bad  that  no  rate  of  fare 
that  can  in  reason  be  granted  will  ever  place  the  road  in  a 
sound  financial  condition.  For  this  condition  the  receiver 
is  not  to  blame,  but  he  is  compelled  by  his  position  to  assume 
a  burden  which  can  not  be  shifted  however  burdensome  or 
unpleasant.  The  receiver  has  very  frankly  and  publicly 
stated  to  the  Commission  that  he  is  uncertain  whether  an 
increase  in  fare  will  solve  his  difficulties.  The  Commission 
does  not  approve  of  the  method  by  which  the  affairs  of  trolley 
roads  are  tied  up  in  the  hands  of  receivers  for  a  number  of 
years.  Receiverships  are  often  necessary  and  beneficial  by 
holding  the  affairs  of  a  public  service  corporation  in  status 
quo  until  time  is  given  to  adjust  its  affairs  and  preserve  the 
benefits  of  the  corporation  for  the  public,  but  the  retention 
of  a  receiver  year  after  year  usually  is  of  no  benefit  to  the 
interests  of  either  the  corporation  or  the  public. 

Evidence  was  given  tending  to  show  the  financial  condi- 
tion of  the  property  by  figures  submitted  by  the  receiver  as 
to  the  value  of  the  property,  which  are  those  made  by  a  com- 
petent firm  of  well  known  engineers  and  are  based  upon  an 
investigation  made  in  1914  with  prices  as  of  January  1, 
1917,  less  the  estimated  depreciation.  These  figures  are: 
Hamburg  division,  $1,374,966;  interurban  lines  in  New 
York  state,  $4,567,249;  Dunkirk  Street  Railway,  $251,440; 
Dunkirk  and  Point  Gratiot  Railway,  $36,452:  total 
$6,230,10*7.  It  may  be  stated  that  the  Dunkirk  Street 
Railway  is  not  a  part  of  the  Buffalo  and  Lake  Erie  Trac- 
tion Company  but  is  managed  by  the  receiver  through  his 
ownership  of  the  entire  capital!  rtock  of  that  company,  so 
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that  the  valuation  of  this  company  should  be  taken  from  the 
above  total,  leaving  st  balance  of  $5,978,667.  The  valuation 
of  the  lines  in  Pennsylvania  is  placed  at  $3,576,863,  making 
a  total  of  $9,554,630.  These  figures,  however,  are  not 
important,  because  the  rate  of  fare  proposed  will  not  pay 
any  return  on  investment. 

Since  the  report  of  the  experts,  improvements  and  expen- 
ditures have  been  made  on  the  entire  system  amounting  to 
$825,497.05  Of  this  sum,  $44,477.82  was  expended  on  the 
interurban  system  within  the  State  of  Pennsylvania,  and 
$409,055.29  on  the  Erie  City  division,  leaving  $371,'9©3.93 
as  the  amount  of  expenditure  within  New  York  state.  Some 
additional  expenditures  have  been  made  within  the  city  of 
Erie  by  the  sale  of  receiver's  certificates  to  the  United  States 
Government.  Against  this  property  there  are  mortgages 
amounting  to  $11,542,800,  bearing  an  annual  interest  charge 
of  $548,003.  In  addition,  there  is  a  floating  debt  of  over 
$116,000;  and  the  receiver  has  succeeded  in  selling  over 
$1,000,000  of  receiver's  certificates  bearing  interest  which 
must  be  added  to  the  other  debts.  It  is  true  that  $350,260 
interest  charge  in  the  above  amount  is  payable  upon  the 
mortgage  in  process  of  foreclosure  in  the  suit  in  which  the 
receiver  was  appointed,  and  he  does  not  actually  pay  that 
interest ;  but  nevertheless  the  interest  is  accumulating,  and  if 
the  money  can  be  obtained  must  some  time  be  paid,  and  must 
be  taken  into  consideration  in  an  examination  of  the  financial 
condition  of  the  road.  It  has  come  to  the  knowledge  of  the 
Commission  that  a  separate  receiver  has  been  appointed  for 
one  of  the  roads  operated  by  the  receiver  in  this  proceeding 
because  of  the  non-payment  of  interest  on  the  mortgage  on 
that  road,  which  was  the  rental  paid  for  the  use  of  that  road. 
If  the  receiver  in  this  proceeding  continues  to  operate  that 
road,  he  doubtless  must  make  arrangements  to  pay  rental. 

The  reports  of  operations  for  the  past  few  years  show  the 
necessity  for  more  fare.  It  has  been  suggested  that  these 
reports  show  that  under  the  receiver  the  road  is  financially 
in  better  condition  than  in  previous  years  and  that  this  con- 
dition is  apparently  growing  better.     It  is  true  that  for  a 
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short  time  after  the  appointment  of  the  receiver  the  net  cor- 
porate loss  from  operations  appears  to  be  decreasing,  but  this 
may  be  explained  by  the  fact  that  the  number  of  passengers 
carried  since  July  1,  1915,  has  been  steadily  increasing. 
But  the  reports  of  the  company  for  1917  aaid  for  the  first 
nine  months  of  1918  tell  a  different  story,  and  give  the  enor- 
mous increase  in  operating  expenses  which  has  affected  all 
business  during  the  period  named.  For  the  first  nine  months 
of  1917  the  income  of  the  road  was  $1,288,339,  operating 
expenses  $868,700:  net  operating  revenue  $419,548.  For 
the  first  nine  months  of  1918  the  income  was  $1,508,687, 
operating  expenses  $1,311,725:  net  operating  revenue  $196,- 
687.  Of  course  the  above  figures  do  not  include  any  interest, 
tax,  or  rent  charge.  While  the  income  for  nine  months  of 
1918  exceeded  that  of  the  corresponding  nine  months  of  1917 
by  $220,348,  the  operating  expense  for  the  same  period  of 
1918  shows  an  increase  of  $442,935  over  the  corresponding 
period  of  1917.  Since  May  1^  1918,  the  War  Board  at 
Washington  has  granted  increases  in  wages  which  have  been 
accepted  by  the  receiver  and  which  make  approximately  an 
increased  expense  of  $200,000  per  year. 

The  reports  of  the  company  show  a  net  corporate  deficit 
for  the  first  nine  months  of  1917  of  $121,425.09 ;  for  the 
same  period  of  1918  the  amount  is  $365,871.11.  The  sepa- 
rate figures  for  New  York  state  are  not  available,  but  as  the 
receiver  operates  about  sixty-nine  miles  of  road  in  New  York 
state  and  only  about  twenty  miles  in  Pennsylvania,  and  afl 
higher  fares  have  been  granted  and  been  in  operation  in 
Pennsylvania  for  some  time,  it  is  quite  apparent  that  the 
larger  part  of  the  losses  noted  occurs  in  the  operation  of  the 
road  in  New  York  state. 

The  tariffs  filed  by  the  receiver,  the  operation  of  which  is 
now  under  a  suspension  order  of  the  Commission,  should  be 
put  into  effect  for  a  short  period  of  time,  not  to  exceed  six 
months  after  the  declaration  of  peace. 

Chairman  Hill  and  Commissioner  Irvine  concur ;  Commis- 
sioner Fennell  not  present. 
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In  the  Matter  of  the  Petition  and  Supplemental  Petition 
of  the  Lawbencb  Pabk  Heat,  Light  and  Powbb  Com- 
pany under  section  68  of  the  Public  Service  Commissions 
Law  for  permission  to  exercise  certain  rights  and  privi- 
l^es  granted  to  it  by  the  Village  of  Bronxville  December 
20,  1917. 

Also  Order  to  Show  Cause  issued  May  21,  1918,  in  same 
case,  why  petitioner  should  not  discontinue  operations 
under  the  permit  described  in  petition.     [Case  No.  5789.] 

1.  Where  a  lighting  corporation  organized  under  the  Transportation 
Corporations  Law  is  manufacturing,  distributing,  and  selling  electric 
current  for  profit  to  a  large  number  of  tenants  in  various  buildings 
controlled  by  the  same  persons  who  control  the  lighting  corporation, 
such  service  is  public  service  and  faUs  under  the  supervision  and  juris- 
diction  of  the  Public  ^Service  Commission. 

2.  The  Public  Service  Conmiission  will  not  grant  a  certificate  of 
public  convenience  and  necessity  with  respect  to  the  exercise  of  a 
permit  granted  by  local  authorities  over  the  public  streets  of  a  village 
which  is  not  named  in  the  certificate  of  incorporation  of  the  lighting 
company  which  is  the  grantee  of  such  permit. 

Decided  January  21,  1919. 

Appeartmces: 

Joseph  S.  Wood,  Mount  Vernon,  N.  Y.,  Wm.  Lloyd 
Kitchell,  40  Wall  street,  New  York,  with  him  on  the  brief, 
for  petitioner. 

John  J,  Crennan,  New  Rochelle,  N.  Y.,  and  Martin  8. 
Decker,  Albany,  N.  Y.,  for  Westchester  Lighting  Company. 

A.  D.  Britton,  Bronxville,  N.  Y.,  Village  Attorney,  for 
the  Village  of  Bronxville. 

Hill,  Chairman: 

This  is  a  petition  by  the  Lawrence  Park  Heat,  Light  and 
Power  Company,  under  section  68  of  the  Public  Service 
Commissions  Law,  praying  for  the  permission  and  approval 
of  the  Commission  to  and  of  the  exercise  by  petitioner  of 
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all  the  rights  and  privileges  granted  to  it  by  the  Village  of 
Bronxville  on  the  20th  day  of  December,  1917.  The  so 
called  permit  authorizes  the  petitioner  to  lay  and  maintain 
an  underground  conduit  with  wires,  cables,  and  other  con- 
ductors for  conducting  electricity  under  the  surface  of 
certain  streets  and  highways  (a  distance  of  about  570  feet) 
for  the  purpose  of  supplying  electricity  to  the  occupants  of 
certain  buildings  facing  on  said  streets  and  highways,  known 
and  designated  as  the  Colonial  Building  on  Pondfield  road, 
and  the  Brick  Row  on  Kraft  avenue,  which  buildings  are 
stated  to  be  owned  by  the  Village  Investment  Company,  and 
to  said  occupants  only. 

The  petitioner  was  duly  incorporated  in  the  year  1906, 
pursuant  to  the  provisions  of  Article  VI  of  the  Transporta- 
tion Corporations  Law,  for  the  purpose,  among  others,  "  to 
manufacture,  generate,  buy,  sell,  accumulate,  store,  trans- 
mit, furnish,  and  distribute  electric  current  for  heat,  light, 
and  power  " ;  and  is  owned  and  controlled  by  members  of  the 
Lawrence  family,  who  also  own  or  control  the  Village  Invest- 
ment Company  and  various  large  buildings  in  the  village, 
including  the  Gramatan  Hotel,  the  Investment  Company  in 
turn  owning  the  Colonial  Building  and  the  Brick  Row  above 
mentioned.  At  the  present  time  the  electric  lighting  of 
petitioner  is  confined  to  the  various  Lawrence  buildings  and 
the  tenants  therein:  the  number  of  customers  is  225,  and 
the  yearly  revenue  therefrom  about  $18,000,  the  contracts 
being  made  by  the  company  direct  with  the  tenants.  These 
tenants  consist  of  both  residence  and  business  occupants. 

The  petition  is  opposed  by  the  Westchester  Lighting  Com- 
pany, a  rival  concern  which  does  the  public  lighting  in  the 
village  and  also  its  general  commercial  lighting.  At  the 
time  the  petition  was  filed  the  petitioner  was  and  ever  since 
has  been  exercising  the  permit  which  forms  the  subject  of 
the  petition,  and  the  opposing  company  had  complained  to 
the  Commission  that  such  use  was  unlawful.  An  order  to 
show  cause  why  it  should  not  refrain  from  further  exercise 
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of  the  permit  was  thereupon  issued  by  the  Commission 
directed  to  the  petitioner.  As  a  result,  the  petition  was  filed 
and  the  order  and  petition  were  heard  together,  and  will  both 
be  disposed  of  by  the  order  now  to  be  made. 

The  relations  of  the  petitioner  to  the  business  of  electric 
lighting  in  the  village  of  Bronxville  and  to  the  contesting 
company  have  been  dealt  with  previously  by  the  Commission, 
and  were  the  subject  of  an  order  made  October  9,  1917,  to 
which  it  is  now  desirable  to  refer. 

In  August,  1916,  the  Lawrence  Park  Company  secured  a 
80  called  franchise  from  the  authorities  of  the  Village  of 
Bronxville.  The  village,  having  contracted  with  the  com- 
pany to  do  certain  public  lighting,  gave  it  the  franchise  in 
question  to  extend  its  wires  in  the  necessary  public  places 
which  would  enable  it  to  enter  into  competition  with  the 
Westchester  Company  in  public  lighting  service.  It  then 
applied  to  this  Commission,  pursuant  to  section  68  of  the 
Public  Service  Commissions  Law,  for  the  requisite  certificate 
of  public  convenience  and  necessity  with  respect  to  such 
franchise,  its  petition  being  strongly  opposed  by  the  West- 
chester Company.  The  result  was  a  denial  of  the  applica- 
tion by  the  Commission.  All  the  facts,  including  the  history 
of  bolh  companies,  were  stated  and  discussed  at  much  length 
in  an  Opinion  by  Commissioner  Emmet.  (Lawrence  Park 
Light,  Heai  £  Power  Company,  VI  P.  S.  C.  N.  Y.  2d  Dist. 
288.) 

It  was  there  incidentally  disclosed  that  the  Lawrence 
Park  Company  had  in  1914  procured  from  the  village  per- 
mission to  carry  two  wires  across  one  of  the  highways  for 
the  purpose  of  supplying  the  Colonial  Building  with  elec- 
tricity, and  had  applied  for  and  obtained  from  the  Commis- 
sion a  certificate  of  public  convenience  and  necessity  with 
respect  to  such  wires  and  had  installed  and  made  use  of  the 
same;  and  it  now  appears  that  later  a  similar  certificate  was 
obtained  to  permit  the  company  to  reach  the  Brick  Row 
through  an  extension  of  the  same  wires. 
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While  the  above  mentioned  controversy  was  pending 
undetermined,  and  in  May,  1917,  an  emergency  arose  which 
the  Commission  took  in  hand  informally.  It  seems  that  cer- 
tain grade  crossings  were  being  eliminated  in  the  village  of 
Bronxville,  the  completion  of  which  involved  the  question 
pending  as  to  which  of  the  two  companies  should  be  allowed 
to  do  the  public  lighting  of  the  Plaza,  which  was  the  subject 
of  the  dispute;  it  was  requisite  that  the  construction  of  the 
necessary  conduits  be  proceeded  with  without  waiting  for 
the  outcome  of  the  controversy.  Thereupon,  with  the 
informal  approval  of  the  Commission,  the  conduit  was  laid 
by  the  Lawrence  Company  under  an  agreement  with  the 
Westchester  Company,  by  the  terms  of  which  the  company 
which  succeeded  in  the  controversy  was  to  pay  for  and  acquire 
the  conduit.  In  the  end,  however,  a  joint  ownership  was 
arranged  by  virtue  of  which  each  company  retains  one  set 
of  wires ;  and  it  is  the  wires  in  this  conduit  retained  by  the 
Lawrence  Company  which  it  is  now  using  to  light  the 
Colonial  Building  and  Brick  Row,  and  which  form  the  sub- 
ject of  this  application. 

In  order  to  dispose  of  this  controversy  we  think  it  is 
important  first  to  determine  definitely  whether  or  not  the 
service  proposed  to  be  supplied  under  the  permit  described 
in  the  petition  is  or  is  not  of  the  nature  of  public  service 
such  as  falls  under  the  jurisdiction  of  the  Commission. 

The  petitioner  seems  to  assume  that  if  it  is  found  to  be 
engaged  in  public  service  in  the  use  of  the  wires  in  question, 
then  its  petition  must  be  denied  on  the  authority  of  the 
determination  which  was  made  in  the  former  controversy. 
We  think  that  determination  has  no  such  effect.  The  peti- 
tioner company  was  at  that  time  operating  under  a  certifier  1o 
of  public  convenience  and  necessity,  the  granting  of  which 
was  necessarily  predicated  on  the  service  being  of  a  public 
character,  and  the  determination  referred  to  had  only  the 
effect  of  deciding  that  the  particular  public  lighting  there 
in  dispute  should  be  given  to  its  competitor,  the  Westchester 
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Company ;  and  we  think  it  may  be  said  to  be  a  determination 
also  that  the  Commission  felt  that  the  Westchester  Company 
was  entitled  to  be  protected  in  the  monopoly  of  the  public 
and  general  commercial  lighting  of  the  village. 

It  was  not,  however,  a  decision  which  determined  the  l^al 
character  of  the  Lawrence  Company  or  of  its  business. 
Although  deprived  of  the  lighting  in  question,  it  does  not  at 
all  follow  that  its  legal  character  was  changed,  or  that  the 
lighting  which  it  is  now  doing  is  not  in  the  nature  of  public 
service.  To  be  sure,  upon  the  evidence  then  before  the  Com- 
mission the  view  was  expressed  that  the  service  was  not 
of  a  public  character,  but  this  seems  to  have  been  on  the 
assumption  that  the  company  was  supplying  only  four  cus- 
tomers; whereas  it  appears  in  the  present  record  that  the 
customers  are  225  in  number,  and  that  the  volume  of  its 
business  in  the  village  is  about  $18,000  per  annum  and  about 
equal  to  that  done  by  the  competing  company ;  that  was  not, 
however,  the  ground  of  the  decision. 

We  are  of  the  opinion  that  the  present  electric  lighting 
business  of  the  Lawrence  Company  is  of  the  nature  of  public 
service.  The  Public  Service  Commissions  Law  was  intended 
primarily  for  the  protection  of  the  patrons  of  companies 
and  individuals  furnishing  various  classes  of  service  to  the 
public.  We  do  not  believe  that  under  that  statute  to  sus- 
tain the  character  of  public  service  the  utility  must  be  one 
which  is  offered  to  the  public  indiscriminately,  which  has 
been  the  test  applied  in  some  of  the  states,  nor  that  the 
making  of  special  contracts  by  the  producer  upon  its  own 
terms  necessarily  robs  it  of  its  public  character.  The  juris- 
diction of  the  Commission  extends,  by  virtue  of  section  64 
of  the  Public  Service  Commissions  Law,  to  the  "  generation, 
furnishing  and  transmission  of  electricity  for  light,  heat 
or  power  ".  Under  section  65  it  is  given  power  over  "  every 
electrical  corporation  ".  Section  2  defines  an  electrical  cor- 
poration to  include  every  .  .  .  corporation  .  .  .  own- 
ing, operating  or  managing  any  electric  plant,  except  where 
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electricity  is  generated  or  distributed  by  the  producer  solely 
.  .  .  for  its  own  use,  or  the  use  of  its  tenants,  and  not  for 
sale  to  others.  Section  1  provides  that  the  law  shall  apply 
to  the  "  public  services  herein  .described  ".  It  thus  appears 
that  the  generation  and  furnishing  of  electricity  for  light, 
heat,  and  power,  by  any  corporation  .  .  .  owning,  operat- 
ing or  managing  any  electric  plant,  unless  done  solely  for  the 
producer's  own  use  or  the  use  of  his  tenants,  so  that  none  is 
for  sale  to  others,  is  a  public  service  within  the  meaning  of 
the  statuta 

The  determination  of  the  Commission  in  Fulton  L.,  H.  & 
P.  Co.  V.  Granbij  Co.  et  al.,  V  P.  S.  C.  N.  Y.  2d  Dist.  340, 
has  no  application,  because  in  that  case  the  company  com- 
plained of  was  not  distributing  power  for  sale  to  others,  but 
was  simply  transmitting  it  across  a  highway  for  its  own  use. 

"The  proposition  that  the  construction  and  operation  of 
a  lighting  system  by  an  electrical  corporation  is  beyond  the 
supervision  of  the  Public  Service  Commission  so  long  as  the 
electric  current  is  sold  and  distributed  upon  private  prop- 
erty, contravenes  some  of  the  most  important  purposes  for 
which  the  Public  Service  Commission  was  created  and  given 
supervision  of  this  class  of  public  utilities,  viz.  the  pro- 
tection of  the  public  from  improper  and  dangerous  construc- 
tion, from  exorbitant  charges,  and  the  protection  of  the 
corporation  itself  from  disastrous  competition."  (People  ex 
rel,  Oneonta  L,  &  P,  Co,  v.  Pub.  Serv,  Comm.,  180  A.  D. 
32;  affirmed  224  X.  Y.  Memoranda  p.  86.) 

Unless  the  service  for  which  the  permit  is  to  be  used  is 
a  public  service,  a  certificate  of  public  convenience  and 
necessity  as  prayed  for  would  be  a  contradiction  in  terms. 
We  have  determined,  however,  that  the  proposed  service  is 
of  a  public  character,  and  we  must  next  determine  whether 
or  not  the  certificate  shall  be  granted.  In  the  consideration 
of  this  question  we  are  met  with  the  objection  that  the  vil- 
lage of  Bronxville  is  not  named  in  the  certificate  of  incor^ 
poration  of  the  Lawrence  Company  as  one  of  the  towns,  vil- 
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lages,  or  cities  in  which  the  operations  of  the  corporation 
are  to  be  carried  on,  as  required  by  the  provisions  of  sec- 
tion 60  of  the  Transportation  Corporations  Law.  The  cer- 
tificate does  name  the  town  of  Eastchester  within  the 
boundaries  of  which  the  village  of  Bronxville  lies.  But 
every  village  lies  within  a  town,  and  the  statute  requires 
that  the  village  shall  be  named.  A  town  government  could 
not  grant  the  right  to  do  public  lighting  or  to  place  lighting 
wires  in  the  village  streets.  For  lighting  purposes,  the  vil- 
lage is  a  separate  political  district  from  the  town.  It  seems 
clear,  therefore,  that  the  corporate  rights  of  the  Lawrence 
Company  do  not  extend  into  the  village  of  Bronxville.  While 
this  objection  is  technical,  still  it  is  impossible  to  find  any 
propriety  in  the  Commission  granting  a  certificate  that  pub- 
lic convenience  and  necessity  require  the  exercise  by  a  light- 
ing corporation  of  a  franchise  in  a  political  division  of  the 
state  which  is  not  included  in  the  territory  described  in  its 
certificate  of  incorporation.  Such  a  proceeding  would  seem 
to  have  no  warrant  in  law.  This  objection  can  be  overcome, 
however,  by  the  petitioner  amending  its  certificate  of  incor- 
poration so  as  to  include  the  village  of  Bronxville;  and  in 
order  that  this  controversy  may  be  finally  disposed  of,  we  are 
inclined  to  consider  the  application  on  its  merits  at  this  time 
with  the  same  effect  as  though  that  had  been  done,  provided 
the  petitioner  desires  to  so  amend  its  certificate. 

It  is  clear  that  the  adjudication  of  October  9,  1917,  con- 
templated that  the  Westchester  Company  should  be  fully 
protected  in  the  public  and  general  commercial  lighting  of 
the  village,  and  that  the  Lawrence  Company  should  be 
allowed  to  continue  such  lighting  as  it  was  then  conducting, 
and  with  that  disposition  of  the  matter  we  are  in  full  accord. 
The  use  of  the  permit  in  question  will  not  in  any  way  alter 
the  adjustment  thus  made  because  it  simply  furnishes  a  more 
convenient  way,  both  from  the  view  of  the  company  and  that 
of  the  public,  of  conducting  electric  current  to  the  Colonial 
Building  and  the  Brick  Row  than  is  afforded  by  the  two 
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wires  crossing  Pondfield  Road,  the  permit  being  limited  to 
these  purposes.  The  village  authorities  have  expressed  their 
preference  for  this  method  of  transmission. 

An  order  will  be  entered  denying  the  petition  and  directing 
the  petitioner  to  discontinue  operating  under  the  permit 
described  in  the  petition,  unless  within  thirty  days  the  peti- 
tioner files  with  the  Commission  evidence  that  it  has  duly 
amended  its  certificate  of  incorporation  by  including  the  vil- 
lage of  Bronxville  in  the  towns,  villages,  cities,  and  counties 
in  which  its  operations  are  to  be  carried  on,  and  providing 
that  in  case  of  such  filing  within  thirty  days  the  approval 
prayed  for  will  be  granted. 

Commissioners  Irvine,  Barhite,  and  Fennell  concur. 
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In  the  Matter  of  the  Complaint  of  M.  Tanenbaum  against 
A.  S.  BuBLEsoN,  PosTMASTBB  Genbral,  and  New  Yobk 
Telephone  Company  as  to  charge  for  restoration  of 
tdephone  service  at  complainant's  residence,  No.  31  West 
75th  street,  New  York  city,  N.  Y.     [Case  No.  6654.] 

Complaint  of  Abthub  Selig  against  A.  S.  Burleson,  Post- 
master Genebal,  and  New  York  Telephone  Company 
as  to  charge  for  installation  of  telephone  service  at  com- 
plainant's residence.  No.  100  Momingside  Drive,  New 
York  city,  N.  Y.     [Case  No.  6655.] 

Complaint  of  H.  H.  Boyd  against  A.  S.  Burleson,  Post- 
master General,  and  New  York  Telephone  Company 
as  to  charge  for  installation  of  telephone  service  at  his 
residence  in  Greatkills,  Richmond  Borough,  New  York 
city,  N.  Y.     [Case  No.  6656.] 

Complaint  of  B.  Eckstein  against  A.  S.  Burleson,  Post- 
master General,  and  New  York  Telephone  Company 
as  to  charge  for  installation  of  telephone  service  at  com- 
plainant's store.  West  Fordham  Road,  New  York  city, 
N.  Y.     [Case  No.  6667.] 

Complaint  of  Henry  A.  Rubino  against  A.  S.  Burleson, 
Postmaster  General,  and  Nirw  York  Telephone 
Company  as  to  charge  for  restoration  of  telephone 
service  at  complainant's  residence,  No.  39  Eighth  avenue, 
Brooklyn,  N.  Y.     [Case  No.  6658.] 

Complaint  of  Mrs,  A.  M.  White  of  Buffalo  against  A.  S. 
Burleson,  Postmaster  General,  and  New  York  Tele- 
phone Company  as  to  installation  charge  for  telephone. 
[Case  No.  6674.] 

Correspondence  Complaint  of  Samuel  A,  Cohen. 

Correspondence  Complaint  of  Joseph  Hoffman. 

Pending  settlement  of  the  question  in  the  courts,  the  Commission 
does  not  feel  justified  in  conceding  to  the  Postmaster  General  power 
over  intrastate  telephone  rates  or  service  by  virtue  of  the  joint  resolu- 
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tion  of  Congress  and  the  proclamation  of  the  President  of  July  22, 
1918)  under  which  he  assumed  possession  and  control  of  the  telegraph 
and  telephone  systems  of  the  country. 

Decided  January  30,  1919. 

Appearances: 

W.  N.  Seligsherg,  55  Liberty  street,  New  York  city,  and 
Moses  Tanenhaum,  170  Broadway,  New  York  city,  for  the 
complainant  in  case  No.  6654. 

Arthur  Selig,  100  Momingside  Drive,  New  York  city, 
complainant  in  case  No.  6655. 

Henry  A.  Rubino,  50  Broad  street.  New  York  city,  com- 
plainant in  case  No.  6658. 

John  L.  Swayze  and  Frankland  Briggs,  15  Dey  street, 
New  York  city,  for  the  respondent. 

Samitel  A.  Cohen,  156  Fifth  avenue.  New  York  city,  and 
Joseph  Hoffman,  563  Fifth  street,  Brooklyn,  for  complain- 
ants in  the  correspondence  complaints. 

Hill,  Chairman: 

These  complaints  are  against  various  charges  and  refusals 
of  service  growing  out  of  the  so  called  Installation  Charge 
Order  No.  1931,  issued  by  the  Postmaster  General  on 
August  28,  1918,  and  put  into  effect  by  the  New  York  Tele- 
phone Company  on  September  1,  1918.  On  July  22,  1918, 
the  President  of  the  United  States  had,  by  his  proclamation 
of  that  date,  taken  possession  and  assumed  the  "  supervision, 
possession,  control,  and  operation "  of  "  each  and  every 
telegraph  and  telephone  system  and  every  part  thereof  within 
the  jurisdiction  of  the  United  States,  including  all  equip- 
ment thereof  and  appurtenances  thereto  whatsoever,  and  all 
materials  and  supplies  " ;  and  had  directed  that  such  super- 
vision, possession,  control,  and  operation  should  be  exer- 
cised through  the  Postmaster  General,  Albert  S.  Burleson. 
The  New  York  Telephone  Company,  respondent,  was  at  the 
time  a  domestic  corporation  of  the  State  of  Now  York  oper- 
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ating  in  the  city  of  New  York,  and  came  within  the  effect 
of  the  proclamation. 

Under  the  provisions  of  the  Public  Service  Commissions 
Law  of  the  State  of  New  York,  the  respondent  could  not 
lawfully  initiate  the  charges  in  question  except  by  filing 
with  the  Commission  a  tariff  setting  them  forth  with  par^ 
ticularity  and  stating  an  effective  date  for  the  same  not 
earlier  than  thirty  days  from  the  filing;  such  tariff  charges 
would  thereupon  become  subject  to  complaint  and  to  investi- 
gation and  determination  by  the  Commission  The  com- 
pany did  not  file  any  such  tariff,  and  justifies  under  the 
action  of  the  Postmaster  General,  alleging  that  he  has  taken 
possession  and  control  of  its  lines  and  system  and  that  the 
charges  and  refusals  of  service  alleged  in  the  various  com- 
plaints were  made  in  accordance  with  the  provisions  and 
terms  of  said  Order  No.  1031,  which  read^  as  follows: 

Owing  to  the  necessity  for  conserving  labor  and  material  and  to 
eliminate  a  coet  which  is  now  borne  by  the  permanent  user  of  the 
telephone,  a  readiness  to  serve  or  installation  charge  will  be  made  on 
and  after  September  1,  1918,  for  all  new  installations;  also  a  charge 
for  aU  changes  in  location  of  telephones. 

Installation  charges  to  be  as  follows: 

Where  the  rate  is  $2  a  month  or  less $6 

Where  the  rate  is  more  than  $2  but  not  exceeding  $4  a  month $10 

Where  the  rate  is  more  than  $4  a  month $16 

The  moving  charge  to  the  subscriber  will  be  the  actual  cost  of  labor 
and  material  necessary  for  making  the  change. 

In  accordance  with  Bulletin  No.  2,  issued  by  me  August  1,  1918, 
stating  that  "until  further  notice  the  telegraph  and  telephone  com- 
panies shaU  continue  operation  in  the  ordinary  course  of  business 
through  regular  channels/'  in  all  cases  where  rate  adjustments  are 
pending  or  inunediately  necessary,  they  should  be  taken  up  by  the 
company  involved  through  the  usual  channels  and  action  obtained 
wherever  possible.  In  all  cases,  however,  where  rates  are  changed, 
such  changes  should  be  submitted  to  me  for  approval  before  being 
placed  in  eif eet 

It  will  be  noted  that  the  nature  of  the  services  affected 
hj  this  order  is  purely  local  and  can  have  no  interstate 
character  whatever.     The  Postmaster  General  was  made  a 
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party  to  the  complaints  but  did  not  appear.  That  official 
has  ignored  the  jurisdiction  of  the  Commission  and  is  pro- 
ceeding on  the  assumption  that  his  possession  and  control 
under  the  President's  proclamation  have  the  legal  effect 
of  abolishing  and  excluding  the  jurisdiction  of  the  Com- 
mission, which  was  conferred  by  state  laws.  If  this  is  the 
effect  of  the  President's  action,  the  Commission  is  without 
power  to  entertain  the  complaints  and  they  must  be  dis- 
missed. If,  on  the  other  hand,  the  jurisdiction  of  the  Com- 
mission over  the  charges  and  refusals  in  question  has  sur- 
vived, tiien  the  complaints  must  be  sustained  because  the 
charges  in  question  have  not  been  legally  initiated  and  are 
therefore  unlawful.  The  war  is  now  over,  and  it  is  apparent 
that  this  purely  legal  question  must  be  met  and  settled  by 
the  courts  in  order  that  the  respective  federal  and  state 
authorities  may  know  the  limits  of  their  power  and  that 
the  public  as  well  as  the  telephone  companies  may  know 
where  the  control  of  rates  legally  rests. 

This  same  question  has  been  presented  tiirough  the  action 
of  the  Postmaster  General  in  assuming  to  put  into  effect 
as  of  January  2l8t  increased  toll  rates  affecting  generally 
the  wire  lines  of  the  entire  country  and  including  both  intra- 
state and  interstate  communication.  Various  state  com- 
missions, including  this  Commission,  are  taking  proceedings 
in  the  courts  to  contest  the  power  of  the  Postmaster  General 
to  initiate  such  rates  as  to  intrastate  business.  Pending  the 
decision  of  fhis  question,  this  Commission  will  not  feel  justi- 
fied in  conceding  to  the  Postmaster  General  any  power  over 
intrastate  rates  or  service.  That  is  its  position  with  regard 
to  these  complaints,  which  are  accordingly  sustained,  and 
orders  will  be  entered  to  that  effect. 

Commissioners  Irvine,  Barhite,  and  Fennell  concur. 
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In  the  Matter  of  the  Complaint  under  sections  71  and  72, 
Public  Service  Commissions  Law,  of  the  Tbustees  of  the 
Incoepobated  Village  of  Bolivab,  Allegany  county, 
against  Empibe  Gas  and  Fuel  Company,  Ltd.,  as  to  pro- 
posed increase  in  price  of  natural  gas  furnished  customers. 
Also  Supplemental  Complaint.  Also  Complaint  of  Com- 
pany under  sections  71  and  72,  Public  Service  Commis- 
sions Law,  as  to  price.    [Case  No.  6308.] 

L  On  complaint  against  advanced  rates  on  natural  gas,  the  com- 
plainant called  as  witnesses  two  officers  of  the  corporation  and  then 
aaked  the  Commission  to  make  such  investigation  as  it  could  of  the 
affairs  of  the  corporation.  As  a  result  of  such  investigation  it  was 
found  that  the  existing  rates  were  justified,  but  in  the  circumstances 
under  which  the  investigation  was  made  the  Commission  declined  to 
conmiit  itself  for  the  purpose  of  other  cases  to  the  approximate  valuation 
of  the  company's  property  made  in  this  case. 

2.  A  return  of  9.6  per  cent  can  not  be  adjudged  unreasonable  in  the 
ease  of  a  natural  gas  company  drawing  constantly  upon  an  exhaustible 
and  irreplaceable  supply. 

Decided  February  6,  1919. 

Appearances: 

A,  J.  Matson,  Bolivar,  N.  Y.,  as  attorney  for  complain- 
ants. 

Frank  B.  Church,  Wellsville,  N.  Y.,  and  W.  T.  Bliss, 
Bolivar,  N.  Y.,  as  attorneys  for  respondent. 
John  K.  Ward,  City  Attorney,  City  of  Glean. 

Ikvi:^e,  Commissioner: 

The  Board  of  Trustees  of  the  Village  of  Bolivar  filed  this 
complaint,  alleging  that  a  proposed  new  schedule  of  rates 
for  natural  gas  within  that  village  is  too  high  and  asking 
that  a  fair  and  equitable  rate  be  fixed.  The  rate  complained 
against  is  forty  cents  per  thousand  cubic  feet,  with  a  discount 
of  three  cents  for  prompt  payment.     The  respondent  operates 
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in  a  number  of  cities  and  villages  in  Allegany  and  Steuben 
counties.  Bolivar  is  in  what  is  known  as  the  Bolivar  divi- 
sion, which  is  physically  separate  from  the  company's  other 
properties.  The  figures  submitted  are  confined  to  the  Bolivar 
division,  and  its  distinct  physical  character,  with  practically 
complete  separation  of  operations,  renders  it  unnecessary  to 
consider  any  other  part  of  the  territory.  At  the  hearing  the 
complainant  examined  two  officers  of  the  company,  and  then, 
for  lack  of  instrumentalities  for  making  an  independent 
investigation  on  its  own  behalf,  requested  the  Commission  to 
make  such  investigation  as  it  properly  could,  and  to  base 
its  decision  on  the  record  thus  established.  The  village  claims 
that  the  Village  of  Bolivar  should  be  considered  alone,  as 
that  village  is  nearer  the  principal  points  of  production  than 
Cuba  and  other  points  served  within  the  Bolivar  district.  It 
is  wholly  impracticable  to  reach  any  accurate  determination 
of  the  investment  and  expenses  affecting  Bolivar  alone. 
While  the  ti^ansmission  lines  to  Bolivar  are  shorter  than  to 
Cuba,  Cuba  is  the  larger  place,  and  the  consumption  there 
is  so  much  greater  that  it  is  safer  to  consider  that  fact  as 
offsetting  the  greater  expense  of  transmission  than  it  would 
be  to  make  a  series  of  assumptions  necessary  to  separate  the 
Bolivar  village  operation. 

The  company  submitted  what  it  termed  a  statement  of 
property  showing  a  total  of  $172,113.45.  This  turns  out  to 
be  a  strictly  bare  bones  value  of  items  of  tangible  property. 
A  checking  of  the  inventory  by  the  Commission's  experts  and 
the  application  thereto  of  estimated  costs  when  the  property 
was  installed  indicates  a  value  of  $273,981.17.  This  includes 
allowances  for  certain  general  expenses  but  not  for  all  items, 
and  allows  nothing  for  depreciation. 

The  estimated  revenue  for  1918,  on  the  basis  of  the  new 
rate  of  thirty-seven  cents  net,  amounts  to  $59,617.97.  Of 
this,  $56,545.53  represents  the  estimate  of  revenue  for  gas 
sold  private  consumers,  assuming  the  amount  to  be  the  same 
as  for  1917.     The  other  items  of  revenue  are  from  street 
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lighting,  flat-rate  sales  in  the  field,  and  miscellaneous  rents : 
items  estimated  to  be  the  same  in  the  two  years* 

In  ascertaining  the  expenses  the  Commission  is  practically 
confined  to  an  analysis  of  the  company's  reports.  Some  criti- 
cism is  made  of  the  apportionment  of  60  per  cent  of  the 
salary  of  the  treasurer  of  the  company,  who  has  charge  of 
the  Bolivar  division,  to  natural  gas  expenses.  The  company 
also  produces  oil:  $3000  is  charged  to  giis  and  $2000  to  oil. 
From  such  information  as  the  Commission  is  enabled  to 
procure  it  is  not  prepared  to  question  either  the  total  amount 
or  the  apportionment.  An  item  of  $111.32  for  legal  expenses 
has  been  deducted.  The  company  includes  $5160  for  general 
amortization.  This  is  3  per  cent  of  its  bare  bones  value  of 
$172,113.45.  Applying  varying  percentages  to  different 
kinds  of  tangible  property,  the  Commission's  experts  reach 
a  considerably  higher  result,  to  wit  $9931.21.  It  may  be 
well  to  formulate  estimated  income  accounts :  one  based  upon 
the  company's  figures,  the  other  based  upon  the  Commis- 
sion's estimates.     They  are  as  follows: 

Revised  esti- 
Company's  mates.  Com' 

statement,  mission's 

1917  engineer 

Revenue : 
Actual    sales    and    Incidental 

revenue |54,  519 .  74 

Additional  revenue  with  87c 
rate,  assuming  same  quan- 
tity of  gas  sold $5, 100.00 

Estimated      annual      revenue 

with  37c  rate |59,  617.97 

Expenses  and  taxes : 

Production $23, 134.75     $23, 134.75 

Transmission 1,  205 .71      1,  205 .71 

Distribution 1,  842. 55      1.  842 . 55 

Commercial 2, 372.64     2»  372 .64 

General  and  miscellaneous...  10,970.77  110,970.77 
LeRs  "  Legal  expense "  not 

allowed Ill .  32 


110,859.45 


Plus    additional    amortiza- 
tion      4,771.21 


$15,630.66  15,680.66 

Taxes 8,301.85     8,301.35 

Interest    on    consumers'    de- 
posits   270.21 


Total  expenses  and  taxes *$48, 097 .98  $47,  487 .  66 

Net  operating  income $11, 421 .76  $12,180.81 
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Investment  In  plant  and  equipment: 

Depreciated  or  Jank  value  of 
tangible      property       plus 
$50,000  for  "Gas  Eishts".  $172,118.45 
Direct     cost     of     property     in 

place,     at     estimated      unit 

prices  at  time  of  installation 

without    anv    allowance    for 

*'  Overhead  "  and  with  no  de- 
duction for  depreciation $278,  981 .  17 

Eate  of  return  on  above 6.6%  4.4% 

Net    income,    using    company's 

fisures  except  that  $5100   is 

added    for    probable    revenue 

from  increased  rates $16,  521 .56 

Eate  of  return  on  $172,113.45. .  9.6% 

*  Actual  footing ;  the  total  In  the  statement  submitted  is  $149.80  more, 
apparently  by  a  mathematical  or  clerical  error. 

The  rate  of  return  as  indicated  by  the  estimates  of  the 
Commission's  engineers  on  the  basis  of  the  new  rates,  4.4  per 
cent,  is  certainly  less  than  an  adequate  return.  The  rate 
based  on  the  figures  supplied  by  the  company  is  9.6  per  cent 
It  must  be  borne  in  mind  that  in  the  case  of  natural  gas  every 
dollar  of  revenue  is  reached  by  the  consumption  of  an 
exhaustible  and  irreplaceable  commodity.  The  situation  is 
as  if  the  corporation  were  deriving  its  revenue  from  a  gradual 
withdrawal  of  fixed  capital.  In  these  circumstances  a  return 
of  9.6  per  cent  can  not  be  adjudged  unreasonably  high.  As 
a  matter  of  fact,  however,  the  estimate  is  in  all  probability 
high,  and  that  of  the  Commission's  engineers  more  nearly  the 
correct  figure,  although  in  the  circumstances  under  which 
the  investigation  was  necessarily  conducted  the  Commission 
does  not  for  the  purpose  of  future  investigations  commit  itself 
to  the  accuracy  of  either  estimate. 

Under  the  decision  of  the  Court  of  Appeals  in  People  v. 
Pvhlic  Service  Commission,  215  N.  Y.  241,  the  burden  of 
proof  is  on  the  complainant  to  show  that  the  rates  are  unrea- 
sonable. The  burden  is  not  shifted  by  the  fact  that  the 
Commission  undertook  the  investigation  at  the  request  of 
the  complainant  and  from  its  own  sources  of  information. 
The  burden  has  not  been  satisfied  and  the  complaint  must 
be  dismissed. 

Chairman  Hill  and  Commissioners  Barhite  and  Fennell 
concur. 
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In  the  Matter  of  the  Complaint  of  La  Bastile  Lodge  No. 
494,  I.  O.  O.  R,  against  Middlebubgh  and  Schoharie 
Electric  Light,  Heat  and  Power  Company.  [CaBe 
No.  6704.] 

1.  A  service  classification  of  a  lighting  company  which  proTides  a 
flat  rate  of  "two  cents  per  night  per  25-watt  lamp  actually  in  use 
every  night;  proportionate  charge  for  those  not  in  use  every  night/'  is 
so  loose  and  indefinite  as  to  afford  no  reasonable  method  of  accounting 
between  the  company  and  the  customer,  and  must  either  be  abolished 
or  superseded  by  a  classification  upon  which  the  charge  can  be 
definitely  fixed  and  easily  verified  by  the  consumer. 

2.  While  the  Commission  does  not  feel  justified  in  absolutely  pro- 
hibiting flat  rates,  its  experience  is  that  they  are  extremely  objection- 
able and  promote  constant  friction  between  the  furnisher  and  the 
consumer  of  the  service. 

Decided  January  28,  1919. 

Appewrances: 

F.  Walter  Bliss,  Middleburgh,  N.  Y.,  as  attorney  for  com- 
plainant ;  and  Cornelius  VwnVoras  and  Herman  Hermmi  as 
Trustees  of  La  Bastile  Lodge. 

Daniel  D.  Frisbie,  Middleburgh,  N.  Y.,  as  President  of 
the  respondent. 

By  the  Commission: 

Complaint  is  made  that  respondent  declines  to  install  a 
meter  in  complainant's  lodge  room,  on  the  ground  that  it  is 
not  obliged  by  the  terms  of  its  established  tariff  to  install 
meters  except  in  residences. 

Examination  of  the  respondent's  general  schedule  for 
electric  lighting  on  file  with  the  Commission  discloses  that 
meter  rates  are  to  apply  to  residences  only,  and  service  classi- 
fication No.  2  provides  a  flat  rate  on  all  other  lighting.  The 
basis  of  this  flat  rate  is  '^  2  cents  per  night  per  25-watt  lamp 
actually  in  use  every  night";  "Proportionate  charge  for 
those  not  in  use  every  night ". 
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This  flat-rate  classification  is  so  loose  and  indefinite  as  to 
afiord  no  reasonable  method  of  accounting  between  the  coin- 
pany  and  the  customer.  It  can  not  be  possible  for  the  comr 
panj  to  ascertain  what  lamps  are  actually  used  every  night 
and  thus  make  its  proportionate  charge  for  those  not  in  xxae 
every  night ;  nor  is  there  any  guide  furnished  as  to  the  basis 
of  the  proportionate  charge  for  lamps  not  in  use  every  night 
This  classification  leaves  the  determination  of  the  amount  of 
the  consumer's  bill  altogether  in  the  hands  of  the  company 
without  any  way  being  provided  for  the  consumer  to  cheek 
its  correctness.  In  fact,  there  is  no  basis  upon  which  any- 
one can  determine  the  fairness  of  the  charge  made.  The 
company  is  therefore  directed  to  amend  forthwith  this  service 
classification  No.  2,  by  either  entirely  abolishing  the  flat  rate 
and  substituting  meters  for  all  service,  or  else  introducing 
a  rate  upon  which  the  charge  can  be  definitely  fixed  and 
easily  verified  by  the  consumer.  Any  rate  which  may  be 
established  by  the  company  is  of  course  subject  to  complaint, 
and  if  complained  of  must  stand  the  test  of  justice  and  rea- 
sonableness. It  may  be  said  Hiat  the  creation  of  a  flat  rate 
reasonably  just  to  all  consumers  is  a  task  of  no  small 
difficulty. 

This  complaint  is  typical  of  the  numerous  complaints 
received  from  all  parts  of  the  State  against  flat  rates  wherever 
the  flat  rate  is  still  used  and  has  not  been  superseded  by  the 
much  more  reasonable  and  desirable  meter  rate;  and  while 
the  Commission  does  not  feel  justifled  in  absolutely  prohibit- 
ing flat  rates,  its  experience  is  that  they  are  extremely  objee- 
tionable  and  promote  constant  friction  between  the  furnisher 
and  the  consumer  of  the  service. 
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111  the  Matter  of  the  Complaint  under  sections  71  and  72, 
FuUic  Servioe  Oomminiizna  Law,,  of.  dio  Maxob  of  thx 
drr  or  ATVBBmntPAg  agmmgb  OHuoxAO^nNBA  Gaa  Li£fht 
CoBiPA27T  as  to  pdisefi  piopoaed  to  faa  charged  the  public  in 
said  city.    [Case  No.  857L] 

Willie  8  per  cent  return  on  in  vestment  ie  permisfiihle  and  proper 
mder  the  mandate  of.  the  statute  prescribing  a  just  and  reasonable 
return,  the  Commission  does  not  feel  justified  in  accepting  the  present 
inflated  prices  as  a  basis  for  rate-making.  Under  the  facts  in  this 
ease,  an  increased  rate  for  gas  from  $1.25  to  $1.^  per  thousand  cubic 
feet,  estimated  to  yield  a  return  of  4.35  per  cent  cm  investment,  was 
beld  to  be  reasonaUe. 

Decided  January  30,  1919. 

Appearances: 

C,  J.  Ileffeman,  Corporation  Counsel,  for  the  City  of 
Amsterdam. 

W.  H.  Hart,  Secretary,  for  the  Amsterdam  Board  of 
Trade. 

A,  R.  Coiwver,  Amsterdam,  X.  Y.,  for  respondent. 

0.  A.  Merchant  J  Amsterdam,  N.  Y.,  General  Manager  of 
Chuctanunda  Gas  Light  Company. 

Hill,  Chairman: 

This  is  a  complaint  by  the  Mayor  on  behalf  of  the  City  of 
Amsterdam  against  a  new  schedule  of  gas  rates  proposed  to 
be  charged  by  the  respondent  for  illuminating  gas  in  the  city 
of  Amsterdam.  The  rates  in  eflfect  at  the  time  this  increase 
was  initiated  were  $1.25  per  M  for  quantities  up  to  5000 
cubic  feet;  $1.20  per  M  for  consumption  between  5000  and 
10,000  cubic  feet;  $1.15  per  M  for  consumption  between 
10,000  and  20,000  cubic  feet;  $1.05  per  M  for  consumption 
in  excess  of  20,000  cubic  feet:  with  a  discount  of  10  cents 
per  M  for  prompt  payment.  There  was  a  minimum  monthly 
charge  of  25  cents  per  meter  installation.  The  proposed 
rates  under  consideration  create  an  advance  of  20  cents  per 
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M,  with  the  same  discount,  and  increase  the  minimum 
monthly  charge  from  25  to  SO  cents  per  meter  installation. 

The  records  of  the  Commission  show  that  the  books  and 
records  of  this  company  were  examined  by  the  division  of 
capitalization,  from  the  organization  of  the  company  to 
December  31, 1914,  incident  to  capitalization  case  No.  4808. 
Complete  details  were  available  from  January  1,  1909,  to 
December  31, 1914,  but  not  for  the  period  prior  thereto.  The 
balance  in  the  fixed  capital  account  of  the  company  at 
December  31,  1908,  was  $282,810.95,  and  to  support  this  the 
company  had  an  allocation  made  which  identified  the  various 
items  of  property  and  showed  the  values  thereof.  This 
appraisal  was  inquired  into  by  the  division  of  capitalization 
with  the  aid  of  such  collateral  records,  such  as  minute  books, 
contracts,  etc.,  as  could  be  found,  and  it  was  found  to  be  sub- 
stantially correct  except  for  some  transfers  between  accounts. 

Subsequent  to  this  examination  the  entire  matter  was 
turned  over  to  the  Commission's  engineer,  who  advised  in 
his  report  dated  May  12, 1915,  that  "  The  appraisal  made  by 
the  company  as  of  December  31,  1908,  is  conservative,  and 
I  have  adopted  it".  As  a  result  of  this,  the  appraisal,  or 
allocation,  supplemented  by  the  actual  costs  after  December 
31,  1908,  was  adopted  by  the  Commission  for  use  in  that 
capitalization  case  and  placed  upon  the  books  of  the 
company. 

Apparently  the  company  has  been  keeping  its  accoimts 
since  that  time  in  accordance  with  the  Commission's  require- 
ments, and  there  appears  no  reason  to  doubt  its  statement 
that  it  had  as  of  June  30,  1918,  a  fixed  capital  of  $350,- 
291.87,  and  an  accrued  amortization  of  $56,948.15.  Dis- 
regarding the  company's  small  investment  in  canal  bonds, 
we  thus  have  the  following : 

Fixed  capital   $350.  291.87 

Current  assets   2ft,  196.96 

Materials  and  supplies 35,  078 .  13 

$408.  566 . 96 

Less  accrued   amortization |56,  948 .  15 

Current  UaWUtles   27,  631 .71 

84,  579. 86 

Leaving  as  Investment  as  of  June  30,  1918 $32.^.  0S7 .  10 
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In  the  absence  of  any  evidence  tending  to  challenge  this 

investment,  and  in  view  of  the  facts  above  stated,  it  seems 
proper  to  accept  the  amount  mentioned  as  a  basis  upon 
which  to  compute  the  return  on  investment.  Respondent's 
Exhibit  ^o.  1  indicates  that  its  net  earnings  on  invest- 
ment were  about  6  per  cent  in  1915,  7  per  cent  in  1916, 
1.3  per  cent  in  1917,  and  that  at  the  new  rates  the  return 
for  a  full  year  on  the  present  level  of  operating  costs  will 
be  about  7.7  per  cent.  These  results  are  attributable  to 
the  sensational  increases  in  labor  and  materials  which 
have  been  encountered  during  the  war  period  and  especially 
during  the  last  six  months,  and  which  are  the  subject 
of  universal  knowledge.  Thus  the  price  of  coal  at  the 
plant,  which  was  $2.97  per  ton  in  19il5,  increased  to  $6.06 
in  1917,  and  is  now  about  $5.32.  The  price  of  gas  oil,  which 
is  a  large  factor  in  the  manufacture  of  gas,  has  increased 
from  .036  per  gallon  in  1915  to  about  10  cents  at  the  present 
time.  Wages  have  about  doubled  in  the  same  period,  and 
office  salaries  have  increased  approximately  70  per  cent.  It 
appears  that  the  cost  of  manufacture  in  1915  was  about  7S 
cents  per  thousand,  as  compared  with  the  cost  in  1918  of 
$1,075  per  thouisand. 

There  is  no  doubt  that  the  company  is  entitled  to  and 
must  have  an  increase,  and  the  main  question  to  be  deter- 
mined is  how  much  that  increase  should  be.  It  has  become 
generally  recognized  that  a  return  of  8  per  cent  on  invest- 
ment is  permissible  and  proper  under  the  mandate  of  the 
statute  prescribing  a  just  and  reasonable  return;  but  it  is 
also  recognized  that  the  cost  increases  above  enumerated, 
which  prevail  generally  over  the  country,  are  due  not  to 
natural  conditions  but  to  the  unusual  upheaval  of  business 
brought  about  by  the  great  war.  The  war  is  now  over,  and 
we  think  it  is  fair  to  assume  and  naturally  to  be  expected 
that  there  will  be  a  readjustment  in  economic  conditions 
which  mav  and  should  make  its  advent  with  considerable 
rapidity.  We  are  warned  of  course  that  this  may  not  happen, 
but  the  Commission  does  not  feel  justified  in  accepting  the 
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present  inflated  prices  as  a  basis  for  rate-making.  The 
attitude  taken  (by  nearly  all  public  service  commissions  is  that 
the  public  utility  corporations  are  not  immune  from  the 
effect  of  the  conditions  referred  to  which  have  seriously 
disturbed  general  business,  and  that  they  must  expect  to 
participate  in  a  reasonable  measure  in  the  difficulties  which 
all  business  is  compelled  to  face.  The  rates  which  are  now 
being  superseded  were  put  into  effect  within  the  past  year 
and  constituted  an  increase  of  about  15  per  cent  upon  the 
prices  theretofore  charged. 

There  will  be  some  increase  in  income,  which  it  is  impos- 
sible to  estimate  with  exactness,  from  the  advance  in  the 
minimum  rate  from  25  to  60  cents.  If  the  increase  per 
thousand  feet  now  to  be  permitted  should  be  limited  to  10 
cents  instead  of  being  allowed  at  20  cents  as  proposed  by  the 
respondent,  an  estimated  result  of  the  outcome  will  ibe  as 
follows : 

Net  income  from  sales  of  gns  and  from  Jobbing  bustneBs  for  first 

6  moBtha  of  191S S2.  587.84 

Net  yearly  income  at  same  rate |5, 175 .  68 

lacreaae :  income  at  10  cents  per  M  o«  90,082,000  cubic  feet. . .  9, 908.20 

Net  Income  at  increase  of  10  cents  per  M $15, 083 .  88 

which  equals  4.35  per  cent  on  investment  as  of  June  80, 
1918,  in  addition  to  which  there  will  be  some  increased 
return  from  the  advanced  minimum  charge. 

All  things  considered,  we  think  this  fairly  meets  the  exist- 
ing situation,  at  least  as  a  temporary  disposition,  which  will 
enable  the  company  to  avoid  financial  difficulty  and  give 
some  return  during  the  trying  period  which  the  business  of 
the  country  is  being  compelled  to  face.  What  the  future  will 
develop  we  can  not  foresee,  and  it  is  best  not  to  attempt  to 
anticipate.  An  order  will  be  entered  canceling  the  tariff 
which  has  been  filed,  and  allowing  the  company  to  put  into 
effect  on  one  day's  notice  a  new  tariff  in  conf onnity  with  the 
views  above  expressed.  Such  tariff  will  remain  in  force  until 
six  months  after  a  declaration  of  peace,  or  until  the  further 
order  of  the  Commission. 

Commissioners  Irvine.  Barhite,  and  Fennell  concur. 
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In  the  Matter  of  the  Complaint  of  the  Village  of  Gran- 
ville, Washington  county,  against  The  Delaware  and 
Hudson  Company,  asking  that  a  new  passenger  and 
freight  station  building  be  provided ;  and  United  States 
Railroad  Administration.     [Case  No.  4494.] 

An  examination  of  the  Federal  Control  Act  discloses  that  whether  or 
not  Congress  has  the  power  to  dispossess  state  authorities  of  the  police 
powers  vested  in  them,  it  has  expressly  refrained  from  using  such 
power. 

The  regulation  of  passenger  and  freight  facilities  at  stations  does 
not  in  any  substantial  way  affect  the  interstate  features  of  traffic  and 
is  well  within  the  police  powers  of  the  several  States. 

Decided  February  11,  1919. 

Appearances: 

(L  E.  Parker,  Granville,  N.  Y.,  as  attorney  for  the  Village 
of  Granville. 

Lewis  E.  Carr,  John  B.  MacLewn,  and  N,  B.  Cass,  Albany, 
N.  Y.,  as  attorneys  for  The  Delaware  and  Hudson  Company. 

Af .  D,  Whedon,  Granville,  N.  Y.,  in  person. 

Hill,  Chairman: 

On  September  11,  1914,  the  Village  of  Granville  filed  a 
complaint,  pursuant  to  the  provisions  of  section  60  of  the 
Public  Service  Conmiissions  Law,  praying  that  the  defen- 
dant. The  Delaware  and  Hudson  Company,  be  required  to 
make  certain  improvements  to  its  passenger  and  freight 
facilities  in  that  village  for  the  greater  accommodation  and 
ctmvenienoe  of  the  public  Issue  was  joined,  hearings  had, 
evidence  taken,  and  an  inspection  of  the  existing  facilities 
made  by  the  Commission.  At  the  close  of  the  evidence  the 
defendant  admitted  that  its  facilities  were  inadequate  and 
agreed  to  improve  them  substantially  in  compliance  with  the 
prayer  of  the  petition ;  and  it  was  thereupon  agreed  in  open 


42       Public  Sebvicb  Commission,  Second  Dibteict 

conuuission,  that  inasmuch  as  a  preiiminary  purchase  oi 
property  by  the  defendant  was  necessary,  which  would  con- 
sume some  time,  no  formal  order  directing  the  improvements 
would  be  made  at  that  time,  but  that  the  Commission  and 
the  complainant  would  accept  the  assurance  of  the  defendant 
that  the  improvements  would  be  carried  out  with  all  con- 
venient speed,  the  proceeding  before  the  Commission  remain- 
ing open.  Part  of  the  improvements  related  to  alterations 
to  the  passenger  station  and  these  were  proceeded  with. 
Another  part  related  to  changing  the  location  of  the  freight 
terminal  tracks  and  these  were  not  prosecuted,  with  the  result 
that  the  complaint  before  the  Commission  was  opened  and 
proceeded  with  and  a  hearing  held  on  August  21,  1918.  At 
this  hearing  counsel  for  the  defendant  stated  that  its  rail- 
road had  been  taken  over  by  the  Federal  Government  pui> 
suant  to  the  acts  of  Congress  of  August  29,  1916,  and  March 
21,  1918,  and  was  at  the  time  of  the  hearing  possessed,  con- 
trolled, and  operated  by  the  United  States  Railroad  Admin- 
istration pursuant  to  said  acts  of  Congress,  that  the  revenues 
of  the  company  were  being  received  and  expended  by  the 
Federal  Government,  thus  depriving  defendant  of  the 
financial  ability  to  comply  with  any  order  which  the  Com- 
mission might  make.  Counsel  for  defendant  thereupon 
stated: 

The  matter  of  putting  in  this  other  was  of  course  part  of  what  was 
eontemplated  at  that  time,  what  was  agreed  to  by  Mr.  Sims.  There 
is  an  entire  willingness  on  the  part  of  the  company  to  do  thai;,  pro- 
Tided  we  can  get  authority  to  do  that,  but  that  authority  don't  exist 
in  us.  .  .  . 

I  am  not  here  objecting  to  this  going  on,  provided  we  are  in  a 
position  where  we  can  go  on,  but  that  we  can  not  do  without  the 
authority  of  the  Director  General.  He  is  in  control.  I  am  entirely 
willing  to  make  an  application  to  the  Director  General,  and  if  he  says 
no,  why  we  can't;  if  he  says  yes,  we  can.  .  .  . 

Chairman  Hill:  .  .  .  We  will  .  .  .  adjourn  this  proceeding  for  two 
or  three  weeks,  and  in  the  meantime  counsel  can  apply  to  the  Director 
General;  and  the  Commission  may  see  fit  also  to  communicate  with 
the  Director  General. 

Counsel:    All  right,  we  are  entirely  willing  that  should  be  done. 
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Whereupon  the  hearing  was  adjourned,  upon  the  assurance 
of  said  counsel  that  the  defendant  company  would  immedi- 
ately request  authority  of  the  United  States  Railroad  Admin- 
istration to  proceed  with  the  promised  improvements  and 
that  they  would  be  made  provided  such  authority  could  be 
obtained. 

The  general  manager  of  defendant,  who  was  also  acting  as 
an  assistant  to  the  Federal  Director  General  in  the  operation 
of  defendant's  railroad,  instead  of  carrying  out  this  agree- 
ment, urged  the  Director  General  to  disapprove  of  the 
improvements  and  defer  them  indefinitely,  with  which  recom- 
mendation the  latter  official  complied. 

Later,  the  United  States  Railroad  Administration  was 
made  a  party  defendant,  and  informed  that  the  Commission 
would  be  pleased  to  hear  it  as  to  any  alleged  change  in  the 
facts  which  might  have  a  bearing  on  the  propriety  of  the 
original  arrangement  being  adhered  to,  but  this  invitation 
was  not  accepted. 

The  cost  of  the  improvements  in  question  is  estimated  to 
be  between  $5000  and  $10,000,  and  the  Commission  is 
strongly  of  the  opinion  that  they  should  be  made  as  soon  as 
possible  consistently  with  their  nature. 

It  becomes  necessary,  however,  to  consider,  in  the  light  of 
the  federal  action  with  regard  to  defendant's  property, 
whether  or  not  an  order  by  the  Commission  directing  defen- 
dant to  make  the  improvements  in  question  is  within  its 
power,  and  if  so,  whether  such  an  order  is  appropriate  in  view 
of  the  desire  of  the  Conmiission  to  act  in  cooperation  with 
the  federal  authorities. 

As  stated  by  this  Commission  in  Shippers  Himrod  v.  Penn. 
R.  R.  Co.j  decided  November  27,  1918,  it  is  not  necessary  to 
determine  whether  the  President  derives  his  authority  over 
the  railroads  by  reason  of  his  being  Commander  in  Chief  of 
the  Army  and  Navy,  under  the  Constitution,  or  through  the 
acts  of  Congress  above  mentioned,  for  the  reason  that  as 
matter  of  fact  he  has  taken  over  their  possession,  control,  and 
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operation  pursuant  to  the  latter  authority.  An  examination 
of  the  statutes  in  question  discloses  that  whether  or  not  Coii- 
gress  has  the  power  to  dispossess  the  state  authorities  of  the 
police  powers  vested  in  them,  it  has  expressly  refrained  from 
using  such  power. 

It  seems  clear  that  the  regulation  of  the  passenger  and 
freight  facilities  at  stations  does  not  in  any  substantial  way 
affect  the  interstate  features  of  traffic  and  is  well  within 
the  police  powers  of  the  several  States.  Indeed,  the  Director 
General  has  recognized  that  this  power  remains  unimpaired 
in  the  Commission  in  several  proceedings  now  pending 
before  it. 

It  may  be  said  that  the  Director  General  having  assumed 
the  operation  and  taken  over  the  income  of  the  company's 
property,  the  railroad  is  without  the  funds  to  make  the  neces- 
sary expenditure.  I  think  it  is  a  serious  question,  however, 
whether,  to  the  extent  that  the  railroad  company  is  still  sub- 
ject to  the  jurisdiction  of  the  Commission,  the  federal  power 
can  by  any  act  oust  and  exclude  the  state  authorities  from  an 
effective  jurisdiction  by  withholding  from  the  railroad  com- 
pany the  funds  which  it  may  require  to  enable  it  to  comply 
with  the  lawful  mandates  of  those  authorities.  However  that 
may  be,  the  company  should  call  upon  the  Director  General 
for  the  funds  which  it  may  need  to  expend  in  compliance 
with  the  order  which  the  Commission  will  make  in  this  pro- 
ceeding, and  it  seems  unlikely  that  the  federal  authorities 
will  decline  to  comply  with  such  requisition.  Should  such. 
request  be  made  and  denied,  the  respondent  will  then  be 
heard  on  the  question  of  its  financial  ability  to  comply  with 
the  order  which  will  be  made  herein. 

An  order  will  therefore  be  entered  directing  the  railroad 
company  to  complete  the  improvements  which  were  agreed 
upon,  work  to  begin  within  thirty  days  and  to  be  completed 
within  six  months. 

All  concur. 
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Petition  of  Unitbd  States  Railroad  Administration, 
New  York  Central  Railroad,  under  section  54,  Rail- 
road Law,  for  consent  to  the  discontinuance  of  an  ag^at  at 
the  Solvay  passenger  station  on  the  Auburn  branch  of  said 
railroad-     [Case  No.  6695.] 

On  a  petition  to  diacontinue  the  maintenance  of  a  ticket  agent  at  a 
passenger  station^  it  appeared  that  the  station  had  had  a  ticket  agent 
for  at  least  twenty-five  years;  that  over  three  hundred  tickets  were 
■old  each  month  and  a  small  amoimt  of  baggage  was  handled;  that  there 
liad  been  no  falling  off  in  passenger  business  but  that  the  cause  of  the 
application  was  the  expense  of  maintaining  the  agent.  The  agent  is 
also  operator  for  the  Western  Union  Telegraph  Company  and  agent  for 
tlie  American  Railway  Express  Company.  Under  existing  wage  scales 
Ms  pay  as  ticket  agent  is  about  $140  a  month,  and  his  net  income  from 
llie  three  positions,  assuming  present  conditions  to  continue  during  the 
year,  something  oiver  $6200. 

HM,  That  the  remedy  was  to  reduce  the  compensation  rather  than 
to  cut  it  off  altogether  and  deprive  the  public  of  the  service  to  which 
It  had  long  been  accustomed  and  to  which  it  is  reasonably  entitled. 

Decided  February  13,  1919. 

Appearances: 

Hiseock,  Doheny,  Willicuns  &  Cowie  (by  Mr.  Williams), 
Syracnse,  N.  Y.,  as  attorneys  for  applicant. 

Lamoni  StUlwell,  Syracnse,  "N,  Y.,  as  attorney  for  the 
Village  of  Solvay,  N.  Y. 

Tf.  A.  Mackenzie,  821  Onondaga  County  Savings  Bank 
Bnilding,  Syracuse,  N.  Y.,  as  attorney  for  the  Halcomb  Steel 
Company. 

Bond  &  Schoeneck  (by  Mr.  Bond),  Union  Building,  Syra- 
cuse, N.  Y.,  as  attorneys  for  Pass  &  Seymour,  Incorporated. 

W.  J.  McOee,  traffic  manager,  for  Hammond  Steel  Com-^ 
p«ny  of  Solvay,  N.  Y. 

Ikvine,  Commissioner: 

The  petitioner,  the  Director  General  of  Railroads,  asks 
permission  to  discontinue  the  maintenance  of  a  ticket  agent 
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at  the  Solvay  station  of  the  New  York  Central  railroad. 
Solvay  has  been  a  passenger  station  with  an  agent  since 
1894,  and  possibly  for  a  longer  period.  The  growth  of  large 
industries  has  greatly  increased  the  population  and  the 
general  business.  It  has  now  about  six  thousand  inhabitants, 
with  perhaps  fifteen  hundred  or  two  thousand  in  adjacent 
territory  and  normally  using  Solvay  facilities.  It  is  on 
what  is  known  as  the  Auburn  road,  for  many  years  a 
branch  line.  It  is  something  over  three  miles  west  of  Syra- 
cuse. The  freight  business,  because  of  the  large  industries 
in  the  neighborhood,  is  very  heavy,  but  is  handled  from 
another  station  and  by  another  agent.  There  is  at  this  time 
very  little  passenger  business  between  Solvay  and  Syracuse 
as  there  is  a  trolley  line  with  frequent  service  and  a  six  cent 
fare,  as  against  the  service  on  the  New  York  Central  where, 
taking  both  directions,  seven  trains  stop  regularly  and  two 
stop  on  signal,  and  the  fare  is  twelve  cents.  The  average 
ticket  sales  for  eleven  months  in  1918  was  333  tickets  per 
month,  and  the  average  revenue  from  such  ticket  sales  was 
$190  per  month.  There  is  some  commutation  business 
between  Solvay  and  near  points  to  the  west,  chiefly  Camillus. 
The  number  of  commuters  between  Camillus  and  Solvay  was 
stated  to  be  five  or  six.  It  would  seem  that  on  an  average 
something  more  than  one  piece  of  baggage  is  handled  per  day. 
Tickets  can  be  purchased  and  baggage  checked  between  Sol- 
vay and  points  on  the  New  York  Central  from  New  York 
city  to  Buffalo  and  Niagara  Falls.  Baggage  for  other 
destinations  must  be  checked  in  Syracuse  where  through 
tickets  are  bought;  or  else,  if  a  passenger  has  secured  a 
through  ticket  from  Syracuse  he  may  check  directly  from 
Solvay.  This  represents  about  the  extent  of  the  passenger 
business.  The  agent  whose  services  it  is  desired  to  dispense 
with  sells  tickets  and  handles  baggage  and. milk,  of  which 
there  is  a  very  limited  amount,  all  for  the  railroad  company. 
He  is  also  an  operator  for  the  Western  Union  Telegraph 
Company,  and  agent  of  the  American  Railway  Express  Com- 
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pany.  According  to  his  testimony,  he  receives  in  the 
neighborhood  of  $60  or  $70  a  year  for  his  services  as  tele- 
graph operator:  10  per  cent  of  his  receipts.  This  seems 
small  if  the  statement  made  on  behalf  of  one  industry  as  to 
the  amount  of  its  telegraph  business  is  nearly  accurate. 
However,  for  present  purposes  we  will  accept  the  figure  of 
$60  per  year.  He  received  8  per  cent  commission  on  express 
business,  and  his  revalue  from  that  source  in  1918  was  $5990. 
He  formerly  received  from  the  railroad  company  for  his 
services  as  ticket  agent  $65  a  month.  The  Railroad  Admin- 
istration has  installed  a  new  scale  of  wages,  retroactive  to 
October  1,  1918,  and  considering  the  hours  of  employment 
as  shown  by  the  testimony  his  compensation  as  ticket  agent 
under  the  new  scale  will  be  about  $140  per  month  or  $1680 
a  year.  This  gives  him  a  revenue  in  the  three  positions,  all 
now  under  one  form  or  another  of  government  control  or 
operation,  of  $7730  a  year.  He  testifies  that  he  pays  a  girl 
$12  a  week  to  keep  books.  This  is  $624  a  year.  He  also 
testifies  that  he  always  has  one  man  at  $23  a  week  to  help 
him,  and  another  man  five  or  six  months  in  the  year.  Assum- 
ing that  he  has  a  second  man  for  the  entire  six  months,  it 
means  that  he  pays  for  extra  labor  $2418.  In  addition,  he 
states  that  there  is  an  expense  of  approximately  $48  a  year 
for  telephone  service  which  he  must  pay.  This  gives  him  a 
net  income  of  $5264,  assuming  that  the  express  business 
remains  at  its  1918  figure  and  that  he  requires  as  much  help 
as  he  required  in  1918.  It  is  conceded  that  the  demand  for 
passenger  accommodations  has  not  fallen  off,  and  that  the 
prevailing  reason  for  the  petition  is  to  get  rid  of  the  wage 
charge  of  $1680  a  year. 

Concededly,  the  agent's  services  to  the  railroad  company 
occupy  only  a  portion  of  his  time,  presumably  a  small  portion 
of  the  time  he  is  actually  on  duty.  It  does  not  appear  that 
his  hours  of  service  are  in  any  way  increased  by  reason  of 
his  railroad  duties ;  in  fact,  his  testimony  indicates  that  the 
express  work  requires  him  to  remain  on  duty  longer  than 
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would  be  required  by  his  services  to  the  railroad  company. 
The  compensations  referred  to,  if  not  fixed  by  the  Govern- 
ment, are  within  its  control.  It  is  inferable  that  they  are 
fixed  in  carrying  out  the  extremely  popular  policy  of 
standardizing  everything.  When  this  policy  of  standardiza- 
tion entails  this  very  large  expense,  the  remedy  seems  to  be 
to  revise  the  policy  and  reduce  the  compensation  rather  than 
to  cut  off  the  compensation  altogether  and  so  deprive  the 
public  of  service  to  which  it  has  long  been  accustomed  and 
to  which  it  is  reasonably  entitled.  The  petition  will  be 
denied. 

All  concur. 
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Ik  tiie  Matter  of  the  Petition  or  Complaint  of  Intbbna- 
TiONAL  RahiWay  CoMPA&nr  under  Bubdivision  1,  sec- 
tion 49,  Publio  Service  Conmiissions  Law,  for  permission 
to  increase  paasengeor  fare  in  the  city  of  Lockport.  [Case 
Wo.  6480.] 

Decided  February  20,  1919. 

Appearances: 

Cohfij  Chormam,  &  Franchot  (by  Edward  F.  Franchot), 
430  Gluck  Building,  Niagara  Fdls,  N.  Y.,  as  attorneys  for 
International  Railway  Company. 

William  A.  Qold,  Corporation  Counsel,  for  the  City  of 
Lockport,  ]Sr.  Y.,  and  the  following  city  officials:  William 
J.  Goldj  Mayor;  Aldermen  George  W.  Orami,  Charles  E, 
Camellj  John  if.  Hoenig,  Wm.  B.  LeValley,  and  Leo  M. 
Rhulman. 

Hill,  Chairman: 

This  is  a  petition  by  the  International  Railway  Company, 
under  section  49  of  the  Public  Service  Commissions  Law, 
for  permission  to  increase  its  passenger  fare  in  the  city  of 
Lockport  from  five  cents  to  six  cents. 

The  petitioner  is  a  street  railway  corporation  which  owns 
and  operates  a  system  of  electric  railway  which  includes 
urban  systems  in  the  cities  of  Buffalo,  Niagara  Falls,  and 
Lockport,  interconnecting  with  interurban  systems.  The 
mileage  of  track  in  the  city  of  Lockport  is  about  eleven 
miles,  and  is  included  in  what  is  known  as  the  Lockport 
division,  which  comprises  the  Buffalo  and  Lockport  and 
the  Lockport  and  Olcott  lines  and  tho  Lockport  local  line. 
The  Lockport  and  Olcott  interurban  cars  go  through  Lock- 
port  over  certain  of  the  city  tracks,  thence  to  Olcott.  The 
interurban  cars  from  Buffalo  enter  Lockport  over  private 
right  of  way  which  reaches  a  terminal  within  the  city, 
transferring  local  passengers  to  the  local  lines.     Freight 
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business  also  is  done  on  this  line.  A  certain  local  freight 
business  is  done  on  city  tracks,  partly  on  streets  and  partly 
on  private  right  of  way.  The  interurban  cars  of  an  inde- 
pendent company,  called  the  Buffalo,  Lockport  and  Boches- 
ter  Railway  Company,  also  pass  through  Lockport  over  cer- 
tain tracks  of  the  local  isystem  under  a  traffic  agreement  by 
the  terms  of  which  it  pays  a  track  rental  based  on  car 
mileage,  retaining  all  fares  earned  by  its  cars. 

The  petitioner  has  presented  its  case  upon  the  theory  that 
traffic  over  private  right  of  way  within  the  city  not  being 
carried  over  tracks  in  city  streets  is  not  affected  by  the  pro- 
ceeding; and  that  the  Lockport  portion  of  the  Buffalo  and 
Lockport  line,  being  entirely  on  private  right  of  way,  its 
operations  are  not  to  be  considered.  We  think  this  basis  is 
erroneous,  and  that  all  of  the  passenger  operations  within 
the  city  of  Lockport  should  be  considered,  whether  on  public 
streets  or  private  right  of  way,  and  whether  of  an  urban  or 
interurban  character.  However,  I  think  sufficient  evidence 
has  been  presented  to  allow  of  a  fair  determination  on  the 
merits,  the  margin  for  error  being  extremely  broad,  as  wiU 
hereafter  appear. 

Referring  to  the  evidence,  we  find  a  gross  earning  of 
$5600  from  local  freight  traffic.  The  petitioner  has  elimi- 
nated from  the  operating  expenses  all  costs  relating  to  this 
traffic,  including  all  maintenance  of  way  and  structures  relat- 
ing to  that  part  of  the  track  used  therein,  and  we  need 
therefore  give  no  further  attention  to  that  item.  In  pre- 
senting its  proof,  petitioner  gave  no  evidence  bearing  upon 
valuation,  on  the  theory  that  the  increased  fare  asked  for  if 
granted  would  all  be  absorbed  in  operating  expenses  and 
that  therefore  it  would  be  unnecessary  to  consider  any 
requirement  of  income  for  return  on  investment. 

The  revenues  have  been  arrived  at  in  the  following  man- 
ner: All  fares  received  on  cars  operated  wholly  within  the 
city  are  credited  in  full.  Fares  received  from  passengers 
paying  local  fares  and  transferred  to  interurban  cars  leaving 
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the  city  are  credited  in  full,  while  two  and  one-half  cents  is 
credited  the  local  line  for  each  passenger  transferred  to  it 
from  the  interorban  cars.  Fares  received  for  local  rides  on 
the  Olcott  interorban  cars  are  also  credited  in  full  to  the 
local  lines.  Another  item  of  income  consists  of  $S240'.28 
rental  received  from  the  Buffalo,  Lockport  and  Bochester 
Eailway  Company  for  nse  of  that  part  of  the  city  track  in 
city  streets  used  by  those  cars  and  constituting  about  one- 
half  of  the  entire  track  used  by  them.  As  above  stated,  we 
think  a  more  correct  allocation  of  revenue  and  operating 
expense  as  between  local  and  interorban  traffic  would  include 
a  credit  to  the  city  lines  for  each  passenger  carried  in  inter- 
nrban  cars  on  city  tracks,  offset  by  a  charge  to  operation 
which  would  represent  the  cost  of  the  operation  of  such 
ears  on  the  city  tracks,  including  an  allocated  proportion  of 
overhead  cost.  This  has  not  been  done,  but  the  petitioner, 
in  order  to  make  a  showing  which  it  claims  is  more  favor- 
able to  the  city  system  than  that  above  suggested,  has  cred- 
ited to  the  city  lines  in  toto,  in  addition  to  the  total  earnings 
of  local  cars,  all  local  fares  received  on  the  Olcott  interorban 
cars,  two  and  one-half  cents  for  each  passenger  accepted  on 
a  local  car  as  a  transfer  from  an  interorban  car,  and  has 
excluded  from  the  operating  expenses  all  power,  platform, 
and  other  costs  pertaining  to  interorban  cars  except  their 
proportion  of  the  maintenance  of  right  of  way  and  structures 
with  respect  to  that  part  of  the  city  tracks  laid  in  streets 
over  which  they  operate.  The  allocation  of  power  costs  as 
between  the  local  and  interorban  cars  takes  into  account  the 
lesser  power  demand  of  the  smaller  cars.  The  question 
arises  whether,  as  to  the  Buffalo  and  Lockport  interorban 
cars,  an  allocation  of  revenue  and  expense  which  would 
assign  to  the  Lockport  local  lines  the  earnings  of  the  two 
miles  of  the  Buffalo  and  Lockport  track  lying  within  the 
city  lines,  charging  against  such  earnings  all  of  the  operating 
expenses  of  that  portion  of  the  road,  would  be  more  favor- 
able to  the  local  lines  than  the  allocation  adopted  by  the 


52       Public  SEfiviCB  Commission,  Second  Disteiot 

company ;  find  the  same  question  applies  to  the  Olcott  intei^ 
urban  traffic  From  our  knowledge  of  the  meager  earnings 
of  interurban  roads  generally,  we  think  such  an  allocation 
would  be  less  favorable;  under  the  allocation  used  by  the 
company,  the  local  lines  secure  a  net  revenue  from  the  inter- 
change business  with  the  Buffalo  lines  represented  by  the 
credit  for  eastbound  transfers  of  two  and  one-half  cents  eadi, 
and  by  its  retention  of  aU  local  fares  received  from  its  own 
passengers  transferred  to  the  interurban  cars.  Furthermore, 
the  interurban  line  assumes  the  entire  operating  charge  for 
station  employees.  We  therefore  conclude  that  the  allocation 
adopted  by  the  petitioner  is  fully  as  favorable  to  the  local 
lines  as  any  basis  which  could  be  suggested.  On  this  basis 
which  we  have  decided  to  adopt,  the  operation  sheet  would 
make  the  following  showing: 

Passeni^er  revenues    (1918,  actual)  : 

(a)   Cash  fares  collected  on  Lockport  city  local  cars $42,021.46 

(^)  Local  6c  fares  collected  in  Lockport  city  on  Lockport  and 

Olcott    cars    3,131.40 

$45,152.86 
(e)  Transfer  passengers  carried  on  Lockport  city  local  cars  in 
Lockport  city  on  transfers  issued  from  interurban  cars  at 
2^c   per    passenger 4 ,  713 .  82 

Total    passenger    revenue $40 ,  866 .  67 

Chartered   car   revenue 41 .  00 

Advertising  and   other  privileges 427 .  06 

Rent  of  track  from  B.,  L.  &  R 6,240.28 

$55,675.01 
Operating  expenses   (♦  actual  for  1918)  : 

*  Maintenance  of  way  and   structures $9 ,  607 .56 

*  Maintenance   of  equipment 8,448.17 

*  Operation  of  power  plant   (allocated) 8 ,  488 .  66 

*  Operation  of  cars    (allocated) 22 ,  521 .28 

Add  increase  of  wages  platform  men 6,222.48 

*  Accidents  and   damages 3 ,  964 .  43 

*  General  and   miscellaneous    expenses 6,096. 90 

*  Taxes 6 ,004 .  46 

$65,863.94 
Revenues  as  shown  above 66,  575 .01 

Deficit $9,778.98 

The  proposed  increase  in  revenue  is  a  theoretical  addition 
of  20  per  cent  to  the  local  fare  revenue  of  $45,152.85,  but 
experience  demonstrates  that  this  theoretical  increase  will 
not  be  fully  realized  by  reason  of  a  shrinkage  of  traffic  which 
will  result  from  the  increased  rate.    Computing  the  increase 
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at  15  per  cent,  we  find  an  additional  revenue  of  $6772.92, 
and  this  added  to  present  earnings  will  fail  by  $8006.01  to 
yield  sufficient  revenue  to  defray  the  expenses  of  operation. 
These  figures  exclude  any  return  on  investment,  and  also 
any  charge  to  operating  expenses  for  depreciation.  On  the 
most  moderate  valuation  which  could  be  adopted  the  annual 
depreciation  properly  chargeable  to  operation  would  amount 
to  several  thousands  of  dollars,  and  even  a  low  rate  of  return 
would  amount  to  many  thousands  more.  These  inadequate 
results  are  common  to  street  railway  systems  in  cities  of  the 
size  and  population  of  Lockport,  which  are  rarely  self-sup- 
porting. While  the  Commission  does  not  fed  warranted  in 
accepting  the  present  greatly  advanced  level  of  operating 
expenses  as  a  basis  for  fixing  rates  which  are  expected  to  be 
relatively  permanent,  the  gap  between  revenues  and  even  a 
most  moderate  return  is  so  great  in  this  case  that  no  ques- 
tion seems  to  exist  as  to  the  propriety  of  granting  a  six  cent 
fare. 

An  order  will  be  entered  accordingly,  to  become  effective 
March  1, 1919,  for  a  period  of  one  year,  and  thereafter  until 
the  further  order  of  the  Commission. 

All  ooncor. 
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In  the  Matter  of  the  Complaint  of  the  Boabd  of  Supbet 
visoEs  OF  Eeie  County  dgainst  A.  S.  Bubleson,  Post- 
master General,  and  New  York  Telephone  Company 
as  to  rates.     [Case  No.  6703.] 

The  free  or  reduced  seryice  which  telephone  companies  are  permitted 
to  extend  to  municipal  corporations  by  virtue  of  subdivision  3  of  sec- 
tion 92  of  the  Public  Service  Commissions  Law,  does  not  fall  within  the 
prohibitions  against  discrimination  and  undue  advantage  found  in  the 
same  section. 

Decided  March  11,  1919. 

Appearances: 

Asher  B.  Emery,  County  Attorney,  and  Frank  A.  Dom, 
Chairman  Board  of  Supervisors,  for  complainant.    • 

Paul  H.  Bums,  15  Dey  street,  New  York,  for  respondent. 

By  the  Commission: 

This  is  a  complaint  by  the  County  of  Erie  against  the 
action  of  the  respondent  in  threatening  to  terminate  the 
allowance  of  a  reduction  of  25  per  cent  in  the  compensation 
for  the  telephone  service  which  it  renders  to  the  complainant. 
For  many  years  respondent  has  supplied  telephone  service 
both  to  the  City  of  Buifalo  and  the  County  of  Erie.  The 
charge  for  the  service  in  each  case  was  based  on  the  com- 
pany's r^ular  schedule  from  which  a  discount  of  25  per 
cent  was  allowed.  The  company  now  proposes  to  continue 
the  discount  to  the  city  but  discontinue  it  to  the  county. 
The  county  claims  that  this  will  result  in  an  unlawful 
discrimination. 

The  powers  of  the  Commission  over  telephone  rates  and 
the  regulation  of  such  rates  are  found,  in  sections  frl  and 
92  of  the  Public  Service  Commissions  Law.  Section  91, 
subdivision  1,  provides  that  all  charges  shall  be  just  and 
reasonable  and  not  more  than  allowed  by  law  or  by  order  of 
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the  Cominiaflion.  Subdivision  2  prohibits  special .  rates, 
rebates,  drawbacks,  and  discriminations.  Subdivision  3  pro- 
hibits any  undue  or  unreasonable  advantage  or  prejudice  to 
any  person,  corporation,  or  locality. 

Section  92,  in  subdivision  1,  requires  all  rates  and  charges 
to  be  shown  by  printed  schedules  to  be  filed  with  the  Com- 
mission. In  subdivision  2  is  found  a  prohibition  against 
diarging  rates  different  from  those  shown  in  the  schedule  on 
file,  and  a  provision  that  no  discrimination  shall  be  practiced 
between  patrons.  Subdivision  3  prohibits  free  or  reduced 
service  except  to  officers,  employees,  attorneys  and  certain 
others,  charitable  institutions,  and  ministers  of  the  gospel, 
but  contains  a  special  provision  excepting  from  its  applica- 
tion state,  municipal,  or  federal  contracts. 

The  question  presented,  therefore,  is  whether  free  or 
reduced  service  given  to  a  municipal  corporation  pursuant 
to  the  exception  last  above  mentioned  comes  within  the 
prohibitions  against  discrimination  and  undue  advantage 
found  in  the  earlier  portions  of  the  statute.  If  it  does,  then 
it  follows  that  all  free  and  reduced  service  must  be  made  the 
subject  of  the  filed  schedxdes,  and  must  be  equally  extended 
to  all  patrons  of  the  same  class.  Thus,  if  free  service  is  given 
to  one  derk,  all  other  clerks  are  entitled  to  demand  free 
service;  so  with  the  company^s  attorneys  and  other  officers; 
80  with  charitable  institutions;  so  with  ministers.  This 
would  seem  to  be  a  reductio  ad  absurdum.  The  same  ques- 
tion in  a  different  form  Was  considered  by  the  Commission  in 
State  Agricuitural  and  Industrial  School  v.  New  York  Tele- 
phone Co.,  4  P.  S.  C.  2nd  Dist.  219.  There  the  State  of 
New  York  applied  for  an  order  to  compel  the  telephone  com- 
pany to  connect  its  equipment  with  other  equipment  owned 
by  the  State,  and  Commissioner  Irvine,  writing  for  the 
Commission,  said  — 

We  do  not  And  that  the  law  has  imposed  upon  telephone  companies 
■ay  duty  with  respect  to  seirice  to  the  State  other  than  the  duty  owed 
to  other  sabeerihers.    The  only  difference  suggested  by  the  statute  is 
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the  provision  in  subdiyision  3  of  section  92  of  the  Public  Servioe  Com- 
missions Law,  that  that  subdivision,  forbidding  free  service  or  reduced 
rates,  shall  not  apply  to  state,  municipal,  or  federal  contracts. 

If  the  service  were  such  as  to  impose  a  duty  upon  the  company  to 
render  it  generally,  it  would  be  required  to  file  schedules  of  rates;  but 
it  would  be  free,  if  it  saw  fit,  to  render  the  service  to  the  State  at  a 
reduced  rate  or  even  gratuitously.  The  Commiesion  might  compel  it 
to  render  service  to  the  State  under  the  regular  tariffs.  Any  other 
arrangement  would  have  to  be  by  contract  between  the  company  and 
the  State.  We  hold,  however,  that  this  servioe  is  not  one  to  be  enforced 
in  favor  of  subscribers  generally.  There  are,  therefore,  no  schedules, 
nor  will  there  be  any.  Consequently,  there  exists  no  basis  of  oompon* 
sation  upon  which  we  could  order  connections  made  with  this  switch- 
board or  other  state  switchboards.  If  such  service  is  to  be  rendered  to 
the  State  and  not  to  other  users  of  the  telephone,  it  must  be  by  virtue 
of  legislation  not  now  existing,  or  by  virtue  of  a  contract  which  this 
Commission  has  no  power  to  make  on  behalf  of  the  State. 

It  seems  clear  that  the  prohibitions  of  the  statute  against 
discrimination  and  undue  advantage  do  not  apply  to  any  class 
of  free  or  reduced  service  expressly  permitted  by  the  statuta 
These  views  call  for  a  dismissal  of  the  complaint,  and  an 
order  will  be  entered  accordingly. 
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In  the  Matter  of  the  Gomplaiat  of  Bssidsnts  of  the 
HAMiT.ET  OF  Phjxlipspobt,  towu  of  Maxuakating,  Sullivan 
county,  against  Nbw  Yobk,  Ontamo  and  WESTsaN 
Batlway  Company  as  to  the  condition  of  a  highway 
bridge,  part  of  which  is  located  on  said  company's 
property.     [Case  No.  6430.] 

Where  in  the  construction  of  a  railroad  the  location  of  a  highway 
and  highway  bridge  are  changed,  and  it  is  not  shown  that  the  right 
of  way  boundary  lines  of  the  railroad  include  or  exclude  the  bridge, 
ike  question  of  reaponsibility  for  maintenance,  depending  on  the  deter- 
Bttnation  of  the  legal  question  of  boundary  lines,  is  one  for  the 
Supreme  Court 

Decided  March  13,  1919. 

Appeofrances: 

George  H.  8miih,  Monticello,  N.  Y.,  attorney;  and 
Edwin  D,  Knapp,  Winterton,  Sullivan  county,  N.  Y., 
Supervisor,  for  the  Town  of  Mamakating. 

C.  L.  Andrus,  Grand  Central  Terminal,  New  York, 
attorney;  and  J.  H.  Nuelle,  Middletown,  N.  Y.,  General 
Superintendent,  for  New  York,  Ontario  and  Western  Rail- 
way Company. 

M,  B.  Pierce,  60  Church  street,  New  York  city.  Assistant 
General  Solicitor,  for  Erie  Railroad  Company. 

Fewnbi.!.,  Commissioner: 

This  is  a  contention  as  to  the  responsibility  for  maintain- 
ing  a  highway  bridge  at  Phillipsport,  town  of  Mamakating, 
SollivaTi  county,  N.  Y.  At  Phillipsport  a  small  stream  runs 
norfliCTly  at  the  foot  of  the  hills  forming  the  eastern  side  of 
tie  valley.  Several  hundred  feet  westerly  the  main  highway 
runs  north  and  south.  The  old  Delaware  and  Hudson  canal 
was  easterly  of  the  main  highway.  A  road  —  probably  a 
private  road  originally  —  led  from  some  houses  at  tiie  foot 
of  the  easterly  hills  of  the  valley  across  the  stream  and  over 
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the  canal  to  the  main  highway.  This  road  ran  northerly 
along  the  foot  of  the  slope  for  a  short  distance,  then  curved 
westerly  and  southwesterly  across  the  creek,  and  then  ran 
westerly  across  the  canal.  When  the  N.  Y.,  O.  &  W.  rail- 
road was  built  the  railway,  company  changed  the  location  of 
this  road.  The  new  road  was  taken  directly  from  the  foot 
of  the  eastern  slope  westerly  to  the  main  highway.  The 
elevation  of  the  track  at  the  crossing  was  about  ten  feet 
above  the  highway,  and  the  new  and  shorter  distance  of  road 
required  the  erection  of  a  longer  and  higher  bridge  over  the 
stream.  The  railway  company  built  a  wooden  bridge  4r5  feet 
long  and  16  feet  wide.  A  railroad  station  was  placed  to  the 
east  of  the  track  a  short  distance  south  of  said  crossing.  The 
new  bridge  and  newly  constructed  portion  of  the  highway 
made  a  direct,  and  the  only,  connection  between  the  main 
highway,  ruiming  through  PhiUipsport,  to  the  railroad 
station  of  the  N.  Y.,  O.  &  W.  This  cross  highway  is  used 
almost  entirely  as  a  means  of  access  to  the  railroad  station. 
This  highway  has  been  used  by  the  public  as  a  highway  for 
upward  of  forty  years,  although  there  is  no  record  that  it 
has  been  oflScially  laid  out  or  accepted  by  the  Town  of 
Mamakating  as  a  public  highway. 

Some  evidence  was  given  that  about  two-thirds  of  the 
bridge  was  within  the  right  of  way  lines  of  the  railway  com- 
pany, but  the  railway  official  who  had  charge  of  the  property 
records  of  the  company  testified  that  the  railway  company 
had  no  paper  title  to  the  right  of  way  at  the  location  of  the 
bridge,  nor  for  a  distance  of  two  hundred  feet  northerly  and 
about  three  hundred  and  fifty  feet  southerly  therefrom ;  that 
the  only  right  which  he  could  find  the  company  possessed 
within  those  limits  was  by  adverse  possession.  Under  these 
circumstances  counsel  for  the  railroad  contends  that  the 
bridge  can  not  be  within  the  right  of  way  as  the  easterly  end 
of  the  bridge  is  25  feet  from  the  track.  The  west  line  of  the 
right  of  way  south  of  the  bridge,  if  projected  northerly 
parallel  to  the  rail,  would  pass  through  the  bridge  and  leave 
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two-thirds  of  the  bridge  within  the  railway  right  of  way. 
The  west  line  of  the  right  of  way  north  of  the  bridge,  if 
projected  southerly  in  a  similar  manner,  would  include  all 
the  bridge  in  the  railway  right  of  way.  While  it  is  probable 
that  one  or  the  other  of  these  lines  has  been  regarded  as  the 
westerly  right  of  way  line  of  the  company,  the  evidence,  as 
actually  produced,  would  not  warrant  a  finding  to  that  effect 

If  the  railway  tenure  is  one  of  adverse  possession  only, 
then  of  course  such  tenure  could  not  include  the  highway 
bridge.  It  is  also  questionable,  under  such  a  tenure,  what 
land  at  this  location,  outside  of  that  occupied  by  the  ties  and 
baUast,  belongs  to  the  railway  company. 

Present  section  21  of  the  Railroad  Law  provides,  among 
other  things,  as  follows: 

Every  railroad  corporation  whidi  shaU  build  its  road  along,  across  or 
upon  .  .  .  highway,  etc.,  which  the  route  of  its  road  shall  intersect 
or  touch,  shall  restore  .  .  .  thus  intersected  or  touched,  to  its  former 
state,  or  to  such  state  as  not  to  have  unnecessarily  impaired  its 
usefulness. 

In  the  case  of  People  ex  rel.  Tovm  of  Colesville  v.  D.  <& 
E.  Co.,  177  K  Y.  337,  at  page  342,  we  find  the  following: 

By  section  13  of  the  Railroad  Law  a  railroad  corporation  may  change 
the  grade  of  any  part  of  its  road  as  it  may  deem  necessary  to  avoid 
accidents  and  to  facilitate  the  use  of  the  road.  If  the  exercise  of  this 
power  affects  a  highway  crossing  the  case  does  not  fall  within  section 
62  of  the  Grade  Crossing  Law,  but  the  obligation  resting  on  the  corpo- 
ration is  that  prescribed  by  the  old  law,  i.e,  to  restore  the  highway  as 
far  as  practicable,  and  of  such  restoration  the  corporation  must  bear  the 
expense.  This  duty  can  be  enforced  by  mandamus  and  the  town  is  a 
proper  relator.  {People  ex  rel,  Oreen  ▼.  Dutchesa  d  (}olumhia  B.  R. 
Co.,  58  N.  Y.  152.)  It  is  true  that  as  the  statute  directs  the  highway 
to  be  carried  over  or  under  the  track  "  as  may  be  found  most  expe- 
dient," the  election  is  with  the  company.  {People  v.  N,  Y.  0.  d  H,  R, 
R,  R.  Co.,  74  N.  Y.  302. )  But  the  exercise  of  such  election  is  qualified 
by  the  obligation  to  restore  the  highway  to  its  former  state  or  to  such  a 
state  as  not  to  have  unnecessarily  impaired  its  usefulness. 

The  evidence  herein  does  not  warrant  a  finding  that  the 
bridge  is  in  whole  or  in  part  within  the  railway  right  of 
way.    Whatever  bearing,  if  any,  an  inclusion  of  the  bridge 
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within  the  right  of  way  might  have,  it  is  therefore  not  neces- 
saiy  to  determine  herein.  It  would  seem  that  in  this  case 
equity  would  require  that  the  town  should  pay  toward  the 
replacement  or  maintenance  of  the  present  bridge  such  pro- 
portion of  the  cost  thereof  as  would  be  measured  by  the 
reconstruction  or  maintenance  cost  of  the  old  bridge 
originally  across  the  creek  before  the  railroad  was  built,  and 
the  railroad  should  pay  the  balance.  This  is  peculiarly  true 
in  this  case  as  the  bridge  is  used  almost  entirely  to  get  to 
and  from  the  railroad  station.  The  Commission  has  used 
its  best  offices  and  expended  considerable  time  in  an 
endeavor  to  induce  the  parties  hereto  to  make  such  amicable 
arrangement  between  themselves  as  would  provide  safe  pas- 
sage for  the  public  using  this  bridge.  The  efforts  have  been 
unavailing.  This  Commission  has  no  power  to  determine 
such  a  question,  and  we  can  find  no  authority  in  the  Public 
Service  Commissions  Law  to  compel  reconstruction  or  main- 
tenance of  this  bridge  in  this  case  by  the  N.  Y.,  O.  &,  W. 
Railway  Company.  Relief  must  be  had  by  an  action  in  the 
Supreme  Court  as  in  the  case  above  cited  to  determine  the 
relative  legal  rights  and  duties  of  the  town  and  the  railway 
company  regarding  this  bridge. 
All  concur. 
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hi  the  Matter  of  a  Bequest  of  the  Forest^  Fish,  and  Gama 
Commissioner  to  this  Commission  as  to  the  setting  fires 
hy  sparks  from  locomotive  engines. 

In  the  Matter  of  the  Petition  of  the  United  States  Kail- 

BOAD  AdMINISTBATIOW,  NbW  YoBK  OeNTRAI,  IlAlLBOAl>y 

to  be  relieved  from  the  order  of  the  Commission  requiring 
the  use  of  Oil  Burning  Locomotives  upon  the  Adirondad: 
Division  during  certain  months  of  the  year.  [Case 
No.  494.] 

On  on  application  for  rescission  of  an  order  requiring  the  use  of  oil 
butning  locomotives  within  the  Forest  Preserve  during  certain  months 
of  the  year, 

Held  1.  That  unless  the  Ck>mmission  is  satisfied  that  present  devices 
and  methods  of  operation  afford  practical  security  against  the  setting 
of  fires  by  passing  trains,  it  can  not  be  justified  in  relaxing  precautions 
because  of  expense  entailed  in  observing  them. 

2.  Notwithstanding  improvements  and  devices  to  prevent  the  emis- 
sion of  cinders  from  smokestacks  of  locomotives  and  the  dropping  of 
embers  from  ash-pans,  the  dangers  arising  from  possible  defects  in 
ccmstruction  and  maintenance  and  from  careless  operation  make  it 
inadvisable  at  this  time  to  rescind  or  modify  the  order. 

Decided  March  20,  1919. 

Appearances: 

Visscher,  Whalen  &  Austin  (hy  Mr.  Austin),  Albany, 
N.  Y.,  for  the  applicant. 

Marshall  McLeam,  Albany,  N".  Y.,  for  the  Conservation 
Commission. 

Framk  L.  Bell,  Glens  Falls,  for  the  Estate  of  A.  A.  Low, 
the  Whitney  Realty  Company,  Champlain  Realty  Company, 
and  the  International  Paper  Company. 

Irvine,  Commissioner: 

This  is  a  second  application,  this  time  made  by  the  United 
States  Railroad  Administration,  to  be  relieved  from  the 
operation  of  an  order  first  made  by  the  Commission  in  1908 
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requiring  the  use  of  oil  burning  locomotives  operated  within 
the  Forest  Preserve  in  the  Adirondack  region  between  the 
hours  of  8  a.  m.  and  8  p.  m.  from  April  15th  to  November  1st 
in  each  year.  In  1914  The  New  York  Central  and  Hud- 
son Eiver  Railroad  Company  applied  to  be  relieved  from  the 
order^  and  the  application  was  denied.  On  each  occasion  a 
great  deal  of  evidence  was  taken  and  Opinions  were  written, 
reported  in  1  P.  S.  C.  Reports,  Second  District,  p.  652; 
and  4  P.  S.  C.  Reports,  Second  District,  p.  142.  Again, 
on  this  application  much  evidence  was  taken  for  the  purpose 
of  determining  whether  sufficient  progress  has  been  made  in 
fire  protection  devices  to  justify  a  rescission  or  modification 
of  the  order.  It  is  unnecessary  to  enter  into  a  detailed  dis- 
cussion of  the  evidence.  It  appears  that  because  of  the 
greatly  increased  cost  of  oil,  the  use  of  oil  burning  loco- 
motives results  in  greatly  increased  expense.  While  this  is 
an  element  for  consideration,  it  can  not  be  permitted  to  out- 
weigh the  damage  caused  by  forest  fires :  not  only  the  money 
value  of  the  timber  destroyed  but  the  actual  destruction  of 
the  forest  and  the  forest  mat  Unless,  therefore,  the  Com- 
mission is  satisfied  that  present  devices  and  methods  of  opera- 
tion afford  practical  security  against  the  setting  of  fires  by 
passing  trains,  it  can  not  be  justified  in  relaxing  precautions 
because  of  expense  entailed  in  observing  them. 

The  Railroad  Administration  relies  chiefly  in -support  of 
its  application  upon  the  adoption  of  a  new  spark-arrester  or 
"  front  end,"  which  it  claims  removes  the  danger  of  •'  stack 
fires  " :  that  is  to  say,  fires  set  by  sparks  emitted  from  the 
smokestack  of  the  locomotive.  This  device  is  known  as  the 
"  Mudge-Slater  front  end,"  and  it  is  being  installed  on  loco- 
motives on  the  Adirondack  division  of  the  New  York  Cen- 
tral in  lieu  of  the  ordinary  or  master  mechanic's  front  end 
heretofore  in  use.  The  evidence  is  in  a  sense  conflicting  as  to 
the  efficiency  of  this  device,  but  the  apparent  conflict  is  largely 
eliminated  when  it  is  learned  that  upon  a  road  in  another 
State  where  the  device  has  been  in  use  and  where  stack  fires 
have  occurred  in  spite  thereof,  the  netting  or  mesh  for  the 
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arrest  of  cinders  and  embers  is  very  different  in  character 
from  that  employed  on  the  New  York  Central,  and  even  to 
the  lay  mind  obviously  less  efficient  We  are  satisfied  from 
the  evidence,  and  from  an  inspection  madei  by  engineers  of 
the  Commission,  that  with  the  Mudge-Slater  device,  prop- 
erly constracted  and  carefully  maintained,  there  would  be 
little  danger  of  stack  fires.  The  conditions  as  to  proper  con- 
struction and  careful  maintenance  present  a  serious  problem. 

The  New  York  Central  has  also  adopted  a  new  form  of 
ash-pan,  of  cast  steel  construction,  and  certainly  better  calcu- 
lated to  prevent  the  dropping  of  embers  than  the  ash-pan 
formerly  in  use.  Here,  again,  the  elements  of  proper  con- 
struction and  careful  maintenance  present  themselves,  with 
the  additional  danger  that  the  hopper  may  be  opened  en 
route  and  embers  dropped  from  an  ash-pan  in  good  condition. 
The  applicant  offers  to  safeguard  against  this  danger  by 
locking  the  hoppers  at  the  beginning  of  the  run  and  keeping 
them  locked  until  its  close.  This  would  largely  eliminate 
this  particular  danger,  but  again  the  human  ele(ment  enters 
in;  and  besides,  there  may  be  occasions  of  emergency  when 
it  would  become  necessary  to  release  the  hopper. 

It  is  known  to  be  the  practice  of  some  firemen  on  occasions 
to  remove  a  clinker  or  piece  of  brick  from  the  firebox  and 
throw  it  off  alongside  the  track.  The  applicant  considered 
it  has  disciplinary  power  over  firemen  sufficient  to  guard 
against  this. 

The  human  element  now  presents  the  crux  of  the  case. 
Tbe  writer  is  individually  of  the  opinion  that  in  normal  times 
there  might  be  such  assurances  of  proper  construction,  proper 
maintenance,  and  careful  use  as  to  justify  the  use  of  coal 
burning  locomotives  at  all  times;  but  the  Conmiission  is  of 
the  opinion  that  especially  under  the  abnormal  and  peculiar 
conditions  which  have  prevailed  for  some  time  in  the  past 
and  which  threaten  to  continue  for  a  considerable  period, 
the  risk  of  faulty  material,  faulty  workmanship,  and  faulty 
operation  is  too  great  to  justify  any  modification  of  the  order. 

All  concur. 
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Petition  of  Tile  Wbbtchxsteb  Stjuset  IUxlsoad  Compaht 
under  section  53,  Public  Servioe  Oommissionfi  Law,  for 
approval  of  the  exerciBe  of  rights  under  amendments  to 
certain  franchises  of  said  company  from  municipalities; 
also  as  to  filing  passenger  tariff  on  short  notica  [Case 
No.  6772.] 

Where  a  trolley  system  is  interurban  as  well  as  urban,  and  fran- 
chise restrictions  require  flat,  through,  limited  fares,  large  increases  in 
such  flat  rates,  by  agreement  with  the  mimicipalities  affected,  may 
cause  a  reduction  instead  of  an  increase  in  operating  revenue. 

Based  on  an  operating  revenue  in  1917  of  $246,829,  the  increase 
from  5  cents  to  7  cents,  calculated  to  produce  a  large  proportion,  of 
$98,631  (40  per  cent  of  $246,829),  resulted  in  a  decrease  in  operating 
revenue  amounting  to  $3194. 

Rates  on  such  systems  should  be  adapted  to  induce  use  by  tlie 
short-trip  rider  as  well  as  to  accommodate  the  interurban  rider*  and 
should  be  carefully  adjusted  to  the  convenience  and  necessities  of  each 
class.    A  zoning  arrangement  to  meet  these  conditions  is  approved. 

Decided  March  26,  1919. 

Appearances: 

Eugene  F.  McKinley,  White  Plains,  for  the  applicant. 

Moses  Miller,  103  Westchester  avenue,  Port  Chester, 
attorney  for  the  Town  of  Rye. 

Clarence  DeWiit  Rogers,  141  Broadway,  New  York  city, 
for  the  Village  of  Larchmont. 

Benjamin  I,  Taylor,  Port  Chester,  attorney,  and  John  A. 
Strothkamp,  Harrison,  Town  Clerk,  for  the  Town  of 
Harrison. 

William  H.  Condit,  White  Plains,  Corporation  Counsel, 
for  the  City  of  White  Plains. 

Ralph  A.  Gamble,  347  Madison  aventre,  New  York  city, 
attorney  for  the  Town  of  Mamaroneck. 

W,  E.  Lf/mi,  286  East  Boston  Road,  Mamaroneck,  repre- 
senting property  owners  in  the  village  of  Mamaroneck. 
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Frank  A.  Briggs  for  the  Town  of  Greenburgh. 
David  Tepp  for  the  Village  of  Elmsford. 

FsNNBix,  Commissioner: 

This  is  an  application  by  The  Westchester  Street  Railroad 
Company  for  approval  of  the  exercise  of  rights  under  amend- 
ments to  franchises  granted  by  the  municipalities  in  which 
its  owned  and  leased  trolley  lines  are  operated;  also  to  file 
passenger  tariff  on  short  notice. 

Hearing  was  held  March  14,  1919. 

The  Westchester  Street  Railroad  Company  operates  a 
street  surface  railroad  from  the  station  of  the  New  York 
and  Harlem  railroad  in  the  city  of  White  Plains  over  various 
streets  in  said  city  westerly  to  the  New  York  Central  station 
in  the  incorporated  village  of  Tarrytown  on  the  Hudson  rivelr ; 
in  its  course  it  passes  throtigh  the  municipalities  of  White 
Plains,  town  of  Greenburgh,  Westchester  county;  incor- 
porated village  of  Elmsford,  about  three  miles  from  White 
Plains ;  and  said  village  of  Tarrytown,  about  six  and  a-half 
miles  from  White  Plains. 

In  the  city  of  White  Plains  there  is  a  branch  which  ope- 
rates from  the  New  York  and  Harlem  station  to  St.  Agnes' 
Hospital  in  said  oily,  a  distance  of  about  a  mile  and  a-quarter. 

It  operates  a  branch  to  the  city  line,  and  thence  in  the 
town  of  Harrison,  Westchester  county,  to  Silver  Lake  Park, 
a  distance  of  about  two  and  a-third  miles. 

It  operates  a  branch  from  the  Ne'w  York  and  Harlem 
station  in  White  Plains  southeasterly  through  the  city  of 
White  Plains,  town  of  Harrison,  incorporated  village  of 
Mamaroneck,  town  of  Mamaroneck,  and  incorporated  village 
of  Larchmont,  a  distance  of  approximately  seven  and  a-half 
miles. 

It  operates  a  branch  from  the  New  York  and  Harlem 
station  in  White  Plains,  through  the  city  to  and  in  the  village 
of  Scarsdale  (there  is  no  town  of  Scarsdale),  and  to  fhe 
southerly  limits  of  the  village  of  Scarsdale,  where  it  strikes 
the  tracks  of  the  Westchester  Electric  railroad,  and  operates 
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over  them  to  the  city  of  Mount  Vernon,  passing  on  the  way 
through  the  town  of  Eastchester  and  the  incorporated  villages 
of  Tuckahoe  and  Bronxville,  its  cars  running  to  the  New 
York,  New  Haven  and  Hartford  station  in  Mount  Vernon, 
the  entire  distance  from  White  Plains  being  about  ten 
miles. 

The  company  proposes  a  zoning  system  whereby  it  expects 
to  increase  its  operating  revenue. 

The  following  figures  show  the  results  of  tlie  company's 
operations  for  1917  and  1918  with  sufficient  definiteness  for 
the  purposes  of  this  decision. 

1917  — 12   months   ending  December   SI. 

Total  operating?  revenues $246, 023 . 49 

Total   operating   expenses 814,061.32 

Operating    loss     $79,704.68 

Taxes 12,012.78 

Rent  for  leased  roads ISS.  83 

Miscellaneous  rents    1 ,  280.01 

Interest  on  funded  debt 12, 150.00 

Interest  on  unfunded  debt 18,641.92 

Amortization  of  disc,  on  funded  debt 78.87 

Deficit 106,988.76 

1918  — 12  months  ending  December  SI, 

Total  operating  revenues $242,829.48 

Total   operating   expenses 291,767.90 

Operating  loss  $68,864.97 

Taxes 9,769.26 

Rent  for  leased  roads 188. 88 

Miscellaneous  rents 8,696.56 

Interest   on   fnded   debt 12,160.00 

Interest  on  unfunded  debt 17,288.23 

AmortiBation  of  disc,  on  funded  debt 78.92 

Deficit 91,662.00 

Although  increases  in  rates  were  allowed  in  various 
municipalities  from  5  cents  to  7  cents  during  a  considerable 
portion  of  1918,  nevertheless  the  above  figures  show  that  the 
total  operating  revenue  fell  off  $3194.01.  Certain  items 
of  paving,  etc.,  which  were  not  as  large  in  1918  as  1917, 
gave  the  company  a  smaller  deficit  in  1918  by  $15,436.76, 
although  its  operating  revenues  were  lower  by  the  amount 
above  mentioned. 

The  president  of  the  company  stated  at  the  hearing  that 
some  relief  must  be  had  by  the  company  from  the  conditions 
shown  in  the  above  figures  or  the  company  would  be  forced 
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into  bankruptcy.  Propeiiy  worth  in  the  n'^ighborhood  of 
$1,000,000,  as  shown  by  the  company's  general  balance  sheet, 
December,  1918,  making  an  annual  loss  of  about  $100,000, 
is  certainly  headed  toward  bankruptcy  unless  some  remedy 
can  be  applied.  Bankruptcy  of  a  trolley  company  rendering 
public  service  not  only  entails  loss  to  the  owners  of  the  prop- 
erty and  the  bondholders  but  also  causes  great  inconvenience 
to  all  those  persons  who  necessarily  must  have  transportation 
facilities  in  communities  such  as  the  ones  here  affected. 
These  communities  although  neighbors  are  separated  by 
outlying  sparsely  built  up  territory.  This  condition  requires 
an  operation  tliat  is  as  much  interurban  as  urban  to  give  the 
required  servica  The  centers  produce  fairly  good  business 
but  the  "  in  between  "  is  poor.  The  raise  to  7  cents  in  rates 
caused  a  falling  oflF  in  return  because  many  of  the  people  in 
the  good  business  areas  were  within  walking  distance  of  their 
destinations.  These  commxmities  need  this  trolley  service 
as  much  between  each  other  as  within  each  of  them,  but  some 
new  method  of  fitting  operating  revenues  to  costs  must  be 
found.  Rates  must  be  made  attractive  enough  to  induce 
riding  instead  of  walking  in  the  closely  built  up  areas,  and 
the  long  hauls,  interurban  in  nature  within  non-remunerative 
intermediate  stretches,  muflrt  bear  a  greater  portion  of  rate 
burden  than  they  have  in  the  past. 

In  an  endeavor  to  meet  these  conditions  a  zoning  system 
has  been  devised  by  the  trolley  company  whereby  additional 
revenue  may  be  obtained  from  the  longer  hauls,  interurban 
in  their  nature.  Following  is  the  pronosed  zoning  plan  witli 
the  rates  of  fare  as  approved  by  the  different  municipalities. 

The  zone  plan  on  which  these  rates  of  fare  are  established 
contemplates  a  fare  and  transfer  limitation  within  a  radius 
of  one  mile  of  the  Courthouse  in  the  city  of  White  Plains, 
the  limits  of  which  on  the  different  lines  are  as  follows: 

On  the  Tarrytown  Line  —  Fulton  Street. 

On  the  Momaroneck  Line  —  Bloomingdale  Switch. 
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On  the  Mount  Vernon  Line  —  Vjuinby  Switch. 

On  the  Silver  Lake  Park  Line  —  Mamaroneck  River  and  Main  Street. 

Tarrytaum  Line 

Ist  Zone:  Between  the  western  terminus  of  the  village  of  Tarry* 
town  and  the  eastern  boimdary  of  the  village  of  Elmsford,  a  distance 
of  approximately  3%  miles,  fare  5  cents. 

2nd  Zone:  Between  the  western  boimdary  of  the  village  of  Elmsford 
and  the  present  terminus  of  the  Tarrytown  Line  at  the  waiting  room 
on  Main  street,  adjacent  to  the  New  York  Central  depot  in  the  city  of 
White  Plains,  a  distance  of  approximately  3%  nriles,  fare  5  cents, 
with  transfers  to  and  from  all  cars  operated  within  one  mile  from  the 
Courthouse  in  the  city  of  White  Plains. 

City  of  White  Plains 

Srd  Zone:  Between  any  points  within  the  city  of  White  Plains, 
fare  5  cents,  with  transfers  to  and  from  any  and  all  cars  within  the 
city  of  White  Plains. 

Silver  Lake  Park  Line 

4th  Zone:  Between  the  eastern  terminus  in  the  town  of  Harrison 
and  any  point  in  the  city  of  White  Plains  within  a  radius  of  one  mile 
from  the  Courthouse  in  that  city,  fare  5  cents,  with  transfers  to  and. 
from  all  cars  operated  within  a  radius  of  one  mile  from  the  Court- 
house in  the  city  of  White  Plains. 

Motmt  Vernon  Line 

5th  Zone:  Between  any  points  within  a  radius  of  one  mile  of  the 
Courthouse  in  the  city  of  White  Plains  and  the  southern  boundary  of 
the  village  of  Scarsdale,  a  distance  of  5.05  miles,  fare  5  cents,  with 
transfers  to  and  from  all  cars  operated  within  a  radius  of  one  mile  of 
the  Courthouse  in  the  city  of  White  Plains. 

6th  Zone:  Between  the  southern  boundary  of  the  village  of  Scars- 
dale  and  the  southern  boundary  of  the  town  of  Eastchester,  a  distance 
of  3.08  miles,  fare  5  cents,  with  transfers  to  and  from  all  cars  of  The 
Westchester  Electric  Railroad  Company  operated  within  the  boundaries 
of  the  town  of  Eastchester. 

1th  Zone:  Between  any  points  in  the  city  of  Mount  Vernon  on  the 
cars  of  the  company  [The  Westchester  Street  Railroad  Company],  fare 
5  cents,  with  transfers  to  and  from  all  of  the  cars  of  The  Westchester 
Electric  Railroad  Company  operated  within  the  corporate  limits  of  the 
city  of  Mount  Vernon. 

Mama/roneck  Line 

8th  Zone:  Between  points  within  a  radius  of  one  mile  of  the  Court- 
house in  the  city  of  White  Plains  and  the  corporate  limits  of  the  city 
of  White  Plains,  fare  5  cents,  with  transfers  to  and  from  all  cars 
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operated  within  a  radius  of  one  mile  of  the  Courthouse  in  the  city  of 
White  Plains. 

9th  Zone:  Between  the  southern  corporate  limits  of  the  city  of 
White  Plains  and  the  northern  limits  of  the  village  of  Mamaroneck, 
fare  5  cents. 

10th  Zone:  Between  any  points  in  the  town  of  Mamaroneck,  fare 
5  cents,  with  transfers  to  and  from  all  of  the  cars  of  the  New  York 
and  Stamford  Railway  Company,  as  follows:  At  the  New  Haven 
Railroad  bridge,  Mamaroneck,  northbound  to  Summer  street  in  the 
town  of  Harrison,  southbotmd  to  the  southern  limits  of  the  town  of 
Mamaroneck;  at  Chatsworth  avenue,  eastbound  and  westboimd  on  the 
Larchmont  Manor  Line,  and  southbound  to  the  southern  limits  of  the 
town  of  Mamaroneck. 

Following  18  a  tabulation  rhowiPjor  *1^^  effect  of  the  zoning 
system  with  respect  to  relative  rates  per  mile  in  the  different 
zones  and  the  per  cent  of  increase  under  the  new  system. 
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It  will  be  seen  from  the  above  that  th^  proposed  zoning 
system  tends  toward  an  equalization  of  rates.  The  various 
municipalities  have  consented  to  the  above  zoning  system. 
The  condition  of  the  company  is  apparent  from  the  facts  as 
disclosed  by  the  figures  above  set  forth.  The  emergency  is 
a  pressing  one.  A  valuation  of  the  property  is  certainly  not 
necessary  in  a  case  such  as  this. 

The  exercise  of  the  rights  granted  under  the  amendments 
to  the  franchises  and  the  increase  in  rates  under  the  proposed 
zoning  system  should  be  approved.  The  company  should  be 
authorized  to  put  into  effect,  on  five  days'  notice,  a  tariff 
stating  the  new  zones  and  passenger  fares. 

An  order  has  been  made  accordingly. 

The  proposed  zoning  system  and  the  accompanying  rates 
of  fare  are  limited  to  the  periods  of  time  mentioned  in  tho 
resolutions  of  the  various  municipalities  containing  franchipo 
modifications  and  to  all  additional  periods  of  time  under  any 
renewals  th^eof . 

Mr.  W.  E.  Lyon  appeared  at  the  hearing  and  made  objec- 
tion to  the  zoning  and  rates  in  Zones  8,  9,  and  10,  and  asked 
for  a  thirty  days'  adjournment  to  submit  some  different 
arrangement  as  to  these  zones.  A  long  adjournment  of  tb'- 
whole  matter  to  permit  an  attempt  at  readjustment  of  a 
portion  would  work  undue  hardship  and  perhaps  disaster. 
However,  it  is  not  desired  to  prevent  Mr.  Lyon  presenting 
any  substitute  arrangement  of  rates  or  zones  intended  to 
work  out  a  better  adjustment  botwppri  tbp  company  and  its 
patrons.  It  is  therefore  understood  that  Mr.  Lyon  may 
submit  reasonably  soon  any  different  plan  as  to  zoning  or 
ratete  in  Zones  8,  9,  and  10  for  the  consideration  of  this 
Commission. 

Chairman  Hill  and  Commissioner  Irvine  concur ;  Commis- 
sioner Barhite  not  present. 
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In  the  Matter  of  the  Complaint  under  sections  71  and  72, 
Public  Service  Commissions  Law,  of  Tbustees  of  the 
Village  of  Granville,  Washington  county,  against 
Granville  Electric  and  Gas  Company  as  to  proposed 
increases  in  price  of  gas  and  electricity  furnished 
customers.    [Case  No.  6421.] 

Decided  March  27,  191  

Appearances: 

C,  E.  Parker,  Village  Attorney,  Granville,  N.  Y.,  for  the 
complainants. 

M.  D.  Whedon,  Granville,  N.  Y. ;  B.  8.  Higley,  50  Broad 
street,  New  York  city;  and  //.  C.  Hopson,  61  Broadway, 
New  York  city,  for  the  respondent. 

Hill,  Chairman: 

The  respondent  does  both  gas  and  electric  lighting  in  the 
village  of  Granville,  and  has  filed  a  tariff  increasing  the 
rates  to  be  charged  for  both  gas  and  electric  current  for 
lighting  in  said  village. 

Before  the  increase,  the  rates  for  gas  were  10,000  cubic 
feet  or  less,  $1.50  per  M;  over  10,000  and  less  than  15,000 
cubic  feet,  $1.30  per  M ;  over  15,000  cubic  feet,  $1.20  per  M. 
The  new  tariff  proposes  that  the  only  rate  for  gas  shall  be 
$2  per  K 

The  former  rates  for  electric  current  for  lighting  were  12 
cents  per  kw.h.  for  the  first  25  kw.h. ;  11  cents  for  the  next 
25 ;  10  cents  for  the  next  50 ;  9  cents  for  the  next  100 ;  8  cents 
for  all  over  200.  The  increased  rates  are  15  cents  per  kw.h. 
for  the  first  25  kw.h. ;  14  cents  for  the  next  25 ;  13  cents  for 
the  next  50 ;  12  cents  for  the  next  100 ;  11  cents  for  the  next 
200 ;  10  cents  for  all  over  400.  There  is  also  an  approxi- 
mately corresponding  increase  in  the  price  of  electric  current 
for  power. 
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The  complaint  against  the  increase  in  the  gas  rate  was 
originally  based  entirely  on  a  condition  in  the  franchise  from 
the  village  to  the  company  which  limited  the  rate  to  $1.50 
per  M.  During  the  hearings,  however,  it  was  understood 
that  the  reasonableness  of  these  rates  should  also  be  deemed 
an  issue,  and  accordingly  the  Commission  has'  considered  and 
wiU  determine  the  question  of  the  reasonableness  of  the 
increases  in  both  gas  and  electric  rates. 

Evidence  was  given  on  the  part  of  the  respondent  tending 
to  sustain  a  total  capital  investment  of  $206,461.90  for  the 
electric  department,  and  $90,865.62  for  the  gas  department: 
atotal  of  $297,327.52. 

No  evidence  was  given  on  the  part  of  the  village  on  the  sub- 
ject of  valuation.  The  Conmiission  has  had  the  detailed 
figures  examined  by  its  own  divisions  of  capitalization,  and 
light,  heat,  and  power,  and  has  arrived  at  figures  which  it 
seems  fair  should  be  determined  to  be  the  value  of  the 
property  for  rate-making  purposes,  namely: 

Electric  Gas  Totals 

Structural  cost  of  compauy's  prop- 
erty and   facilities $141,920.83      $65,208.20    $207,128.53 

This  In'iludes  incomplete  allowances 
for  certain  factors  of  cost  such  as 
orKanisation ;  engineering  and 
superintendence:  law  expenditures 
during  construction;  injuries  dur- 
ing construction ;  taxes  during 
construction ;  miscellaneous  con- 
struction expenditures ;  interest 
during  construction ;  which  exist 
in  all  complete  properties  and 
which  are  often  calculated  as 
amounting  to  from  10  to  16%  of 
structural  cost.  If  12Vb%  is 
taken,  the  amounts  of 17,740 .  04  8,151 .  03        25,891 .  07 

should  be  added,  producing $159,660.87      $73,859.23    $238,019.60 

The  working  capital  requirements  of 

the  company  are  estimated  to  be         5,000.00  2,500.00         7,500.00 

making  a  total  of $164,660.87      $75,859.23    $240,519.60 

These  figures  are  designed  to  cover  all  elements  of  cost 
incident  to  the  creation  of  the  property  of  this  company  which 
was  in  useful  public  service  at  December  31,  1917. 

The  income  account  shows  that  the  electric  revenues  for 
the  year  1917  were  $25,890.01 ;  gas  revenues  same 
period,  $8620.14;  operating  expenses,  electric  department, 
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$14,681.14;  operating  expenses,  gas  department,  $8388.28; 
but  with  further  deductions  for  taxes,  electric  department, 
$1344;  gas  department,  $672. 

This  shows  a  small  loss  in  operation  in  the  gas  department, 
and  a  profit  of  $9864  in  the  electric  department.  These 
figures  exclude  any  allowance  for  depreciation.  It  appears 
in  evidence  and  is  well  known  to  all  operators  of  lighting 
plants  that  there  has  been  a  very  great  increase  in  costs  of 
labor  and  materials  in  the  year  1918  over  the  year  1917 ;  and 
an  estimated  income  of  twelve  months  to  April  80,  1919,  on 
the  basis  of  the  proposed  new  rates,  which  includes  four 
months'  actual  experience  of  such  rates,  shows  the  following 
results : 

Blecirio  Oas 

department        department        Totals 

Revenues $20,700.84      $10,949.16      $40,650.00 

Revenue  deductions,  excluding  depre- 
ciation             17,098.00        11,311.32        28,410.28 

Net  revenue,  excluding  depreciation.  $12,601.88  •$362.16  $12,289.72 
Depreciation  on  P.  S.  C.  rates 8,681 .  83  1,862 .  64  5,544 .  47 

Operating  income  or  loss $8,920.05      * $2,224. 80        $6,695.25 

*  Loss. 

It  is  clear  from  these  figures  that  there  will  be  a  loss  in  the 
gas  department,  and  that  in  the  electric  department  there 
will  be  an  operating  income  of  about  $9000,  equal  to  6i/>  per 
cent  on  the  determined  investment  of  $165,00*0  in  that  depart- 
ment ;  and  it  will  be  noted  that  about  $2200  of  this  will  be 
absorbed  by  the  prospective  loss  in  the  gas  department.  This 
is  making  no  allowance  for  possible  falling  off  in  consumption 
due  to  the  increased  rates.  Assuming  these  estimates  to  be 
correct,  if  the  company  is  to  continue  in  business  at  all,  the 
prospective  revenue  from  the  increased  rates  is  absolutely 
required  to  give  it  a  reasonable  margin  over  operating  costs, 
to  say  nothing  of  a  fair  return  on  its  investment. 

Since  the  complaint  was  filed,  the  objection  raised  therein 
to  the  increase  in  gas  rates,  that  such  increase  exceeds  th^* 
price  limited  in  the  franchise  above  referred  to,  has  been  dis- 
posed of  by  the  decision  of  the  Court  of  Appeals  in  what  is 
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known  as  the  South  Olens  Falls  case,  decided  January,  1919. 
In  this  case,  however,  it  is  clear  that  on  either  the  old  or  the 
new  gas  rates  the  company  will  suflFer  loss  in  the  actual 
operating  expenses  of  that  department  without  respect  to  any 
return  whatever  on  investment;  and  it  is  therefore  obvious 
that  any  enforcement  of  that  agreement  would  have  the  eif ect 
of  so  increasing  this  loss  as  to  call  for  a  still  greater  increase 
in  the  electric  rates,  or  as  an  alternative,  the  cessation 
altc^ther  of  the  sale  and  distribution  of  gas.  We  can  not 
see  how  either  alternative  would  be  of  any  advantage  to  the 
people  of  the  village. 

This  increase  of  rates  was  contested  very  stoutly  and  ably 
on  the  part  of  the  village,  and  every  item  of  the  company's 
property  and  every  detail  of  its  business  was  most  thoroughly 
explored  and  discussed,  but  there  seems  no  alternative  but  to 
sustain  the  rates  as  filed  for  both  gas  and  electricity ;  and  an 
order  will  be  entered  accordingly. 

During  the  hearings  on  this  complaint,  certain  amendments 
to  the  schedules  were  filed  which  initiated  an  increase  in  the 
minimum  charge  for  the  price  of  gas  from  fifty  cents  to 
one  dollar  per  monlh,  an  increase  in  the  minimum  charge  for 
the  price  of  electric  current  from  one  dollar  to  one  dollar 
and  fifty  cents  per  month,  and  the  exaction  of  a  penalty 
charge  of  10  per  cent  upon  the  original  bills  for  both  gas 
and  electricity  if  not  paid  by  the  fifteenth  of  the  month. 
An  additional  hearing  was  had  with  a  view  to  disposing  of 
these  increases  at  this  time.  The  evidence  showed  that 
during  the  months  of  December  and  January  last  the  extra 
receipts  by  reason  of  the  penalty  for  prompt  payment 
amounted  to  about  $21  per  month  in  the  electric  department 
and  about  $10.50  per  month  in  the  gas  department;  that  the 
increase  in  the  minimum  charge  from  $1  to  $1.50  in  the  elec- 
tric department  produced  $27.25  in  December  and  $33.70  in 
January,  while  the  increase  in  the  gas  department  yielded 
$48.40  in  December  and  $48.70  in  January.  Since  that 
hearing  the  company  has  expressed  its  willingness  to  reduce 


76        Public  Seevicb  Commission^  Second  District 

the  minimum  charge  on  electricity  to  the  former  rate  of  one 
dollar.  Eliminating  the  increase  in  the  minimum  rate  for 
electricity  and  retaining  that  for  gas,  and  assuming  that  the 
two  months  are  a  fair  index  for  the  year,  we  would  have  a 
total  increase  in  income  for  gas  of  about  $700,  and  in  addi- 
tion the  electric  income  through  the  penalty  for  late  payment 
of  about  $250  per  year.  "We  think  these  increases  are  not 
sufficient  to  disturb  the  determination  above  indicated,  and 
an  order  will  be  entered  accordingly,  but  without  prejudice 
to  the  right  of  the  village  authorities  to  complain  of  these 
last  named  changes  in  the  tariff  if  they  decide  so  to  do. 

Commissioners  Irvine  and  Fennell  concur ;  Commissioner 
Barhite  not  present. 
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Petition  of  Fishkill  Electbic  Railway  Company  under 
subdivision  1,  section  49,  Public  Service  Commissions  Law, 
for  permission  to  increase  passenger  fares.  [Case  No. 
6079.] 

In  the  Matter  of  Complaints  against  the  Fishkill  Electric 
Railway  Company  as  to  discontinuance  of  reduced  rate 
tickets,  and  as  to  service;  also  suspension  of  proposed 
tariflF.     [Case  No.  6560.] 

Petition  of  Fishkill  Electric  Railway  Company  for 
approval  of  a  declaration  of  abandonment  of  a  portion  of 
its  constructed  route.     [Case  No.  6578.] 

A  requested  increase  in  trolley  rates  may  apparently  be  justified 
because  of  a  lack  of  reasonable  return;  and  yet  the  increase  might,  if 
granted,  actually  result  in  a  decreased  instead  of  an  increased  revenue. 
Where  a  deficiency  in  revenue  must  be  met,  the  real  problem 
is  to  find  and  fix  the  rates  that  will  permit  the  most  people  to  ride 
and  still  be  high  enough  to  cover  costs.  Such  rates  may  be  called  the 
economic  rates.  They  measure  the  economic  demand  for  trolley  service 
in  the  community. 

"Economic  rates"  are  the  up  limit  of  income.  If  the  service  is 
more  extensive  or  expensive  than  that  limit  requires,  then  a  propor- 
tionate scaling  of  assets  or  abandoning  of  portions  of  tracks,  or  both, 
must  be  had  if  the  company  is  to  become  and  remain  solvent. 

Decided  March  27,  1919. 

Appearances: 

James  B.  Meyer,  Beacon,  as  attorney  for  the  Fishkill 
Electric  Railway  Company. 

John  T.  Smith  as  President  of  the  Fishkill  Electric  Rail- 
way Company. 

Robert  W.  Doherty,  Beacon,  N.  Y.,  as  attorney  for  the 
ViUage  of  Fishkill,  Town  Board  of  the  Town  of  Fishkill, 
the  Fishkill  Savings  Institute,  the  Fishkill  Rural  Cemetery 
Association,  and  the  Fishkill  Village  School  District ;  John 
N.  Carlisle  of  Albany  as  Counsel. 

James  Masse  as  President  of  the  Village  of  Fishkill. 


i 
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•  Orahann  Witschiefj  Newburgh,  N.  Y.,  for  the  Newburgh 
Chamber  of  Commerce  and  the  Newburgh  Ship  Yards,  Inc. 

Fennell,  Commissioner: 

These  cases  were  tried  together.  The  issues  raised  con- 
sisted of  complaints  against  a  proposed  tariff,  the  discontinu- 
ance of  the  sale  of  tickets  at  reduced  rates,  and  reduced 
service  on  the  one  side,  and  a  proposed  abandonment  of 
portions  of  route  on  the  other. 

The  Fishkill  Electric  Railway  Company  owns  a  railroad 
extending  from  Fishkill,  N.  Y.,  through  the  town  of  Fishkill 
and  into  the  city  of  Beacon  to  a  point  designated  as  Central 
New  England  Railway  Crossing,  a  distance  of  approximately 
4.5  miles.  At  the  Central  New  England  Railway  Crossing 
it  joins  the  railroad  owned  by  the  Citizens  Railroad,  Light 
and  Power  Company  which  the  Fishkill  Electric  Railway 
Company  operates  under  lease.  The  distance  from  the  Cen- 
tral New  England  Railway  Company  Crossing  to  the  ter- 
minal in  the  city  of  Beacon  —  New  York  Central  depot  — 
is  1.5  miles,  and  there  is  a  branch  extending  from  Central 
New  England  Railway  Crossing  to  the  foot  of  Mount  Beacon, 
a  distance  of  1  mile. 

In  June,  1918,  the  Fishkill  Electric  Railway  Company 
petitioned  this  Commission  (case  No.  6079),  which  petition 
was  in  the  nature  of  a  complaint,  alleging  that  the  fares 
charged  by  the  petitioner  were  insufficient  to  yield  a  reason- 
able return  upon  the  value  of  the  property  actually  used  in 
the  public  service,  and  asked  that  notwithstanding  section  181 
of  the  Railroad  Law  the  Commission  increase  the  rate  of 
fare  from  5  to  6  cents.  The  case  was  decided  July  25,  1918. 
At  the  time  of  petition  and  for  many  years  prior  thereto 
the  road  was  operated  with  two  fare  zones  of  5  cents  each, 
one  zone  comprising  the  territory  covered  by  the  tracks  of 
the  company  in  the  city  of  Beacon  and  beyond  in  the  direc- 
tion of  Fidikill  about  one-half  mile  to  Glenham  Switch, 
covering  a  maximum  haul  of  3.7  miles,  hereinafter  referred 
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to  as  the  Beacon  zone;  the  other,  the  balance  of  the  road, 
from  Qlenham  Switch  to  Fishkill,  covered  a  maximum  haul 
of  2.3  miles,  hereinafter  referred  to  as  the  Fishkill  zone. 
In  addition  to  such  zone  fares,  monthly  tickets  good  for  60 
fares  during  the  month  were  sold  for  $2 ;  and  tickets  good 
to  or  from  Fishkill  from  and  to  points  on  its  line  west  of 
Glenham  Switch,  good  for  50  fares  if  used  within  18  days, 
were  sold  for  $1.50. 

The  decision  in  case  No.  6079  permitted  the  company  to 
charge  a  maximum  fare  in  each  of  such  zones  of  6  cents. 
Effective  August  7,  1918,  the  company  filed  a  new  schedule 
making  such  increases  in  its  zone  fares,  and  at  the  same  time 
discontinued  the  sale  of  the  reduced  rate  tickets  and  also 
reduced  its  service  one-half.  Because  of  the  discontinuance 
of  the  sale  of  reduced  rate  tickets  and  the  reduction  in  service, 
complaints  were  made  to  this  Commission  (case  No.  6550). 

Another  hearing  was  held  on  November  21, 1918.  Between 
these  hearings  the  company  filed  a  petition  to  abandon  that 
portion  of  its  constructed  route  west  of  Glenham  Switch 
(case  No.  6578),  and  thereafter  on  December  3,  1918,  filed 
with  the  Commission  a  tariff  schedule  to  become  effective 
January  6,  1919,  stating  new  proposed  zone  fares  which 
increased  the  maximum  fares  as  fixed  by  the  Commission  in 
case  No.  6079.  This  tariff  is  under  suspension  by  order  of 
the  Commission. 

A  further  hearing  was  held  on  the  cases  involved  (Nos. 
6550  and  6578)  on  January  8,  1919.  At  this  hearing  it 
developed  that  the  company  had,  commencing  with  the  1st 
of  December,  practically  restored  its  service  to  what  it  was 
prior  to  August  7,  1918,  such  restoration  being  made  volun- 
tarily by  the  company  in  view  of  testimony  of  witnesses  at 
the  November  hearings  as  to  the  inconvenience  experienced 
by  its  patrons. 

At  the  November  hearings  various  witnesses  testified  as  to 
their  use  of  this  company's  lines  for  daily  travel,  and  from 
their  statements  it  appears  that  the  discontinuance  by  the 
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company  of  reduced  rate  tickets  for  daily  riders  operated 
as  a  hardship  to  many  of  such  patrons,  particiilarly  with 
r^ard  to  those  residing  in  the  Fishkill  zone  and  having 
children  attending  school  in  Beacon,  N.  Y.  Prior  to  August 
7,  1918,  such  daily  riders,  including  school  children,  could 
make  the  round  trip  between  the  Fishkill  zone  and  the 
Beacon  zone  for  practically  12  cents,  whereas  under  the 
present  tariff  the  charge  is  24  cents,  an  increase  of  100  per 
cent ;  and  hy  the  proposed  tarifE  it  would  be  32  cents.  In  one 
instance  a  witness  stated  that  he  had  four  children,  all  attend- 
ing school  in  Beacon,  and  the  increase  from  48  cents  a  day 
to  96  cents  a  day  was  an  extreme  hardship. 

It  is  not  necessary  to  go  into  the  questions  of  valuation 
and  reasonable  return  in  this  case,  as  the  Opinion  of  the 
Commission  in  case  No.  6079,  decided  July  25,  1918,  allow- 
ing the  increase  in  rates  from  5  to  6  cents,  stated  that 
$309,599  was  a  fair  valuation  of  the  property  used  by  this 
petitioner  in  furnishing  service;  that  no  dividends  have  been 
paid  to  the  stockholders  of  this  road  since  its  inception ;  that 
the  deficit  of  the  company  for  the  year  1917  was  $3606.06. 
The  evidence  in  this  case  seems  to  show  that  the  deficit  is 
growing  larger. 

The  statement  below  was  prepared  from  reports  made  by 
the  Fishkill  Electric  Railway  Company  to  this  Commission 
covering  period  of  years  1910  to  1917,  both  inclusive: 
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From  the  foregoing  statement  it  appears  that  during  the 
eight  years  there  was  no  Igreat  variation  in  the  number  of 
passengers  carried,  nor  was  there  any  great  variation  in  the 
yearly  revenues  or  in  the  yearly  expenses,  which  indicates 
that  tiiere  is  practically  no  outlook  for  this  company  to  obtain 
an  increase  in  the  number  of  passengers  carried.  It  also 
shows  that  during  the  eight  years  the  rate  return  per  pas- 
senger was  practically  the  same  as  the  carrying  cost  per 
passenger. 

The  following  statement  for  months  of  August,  September, 
and  October,  1917  and  1918,  was  compiled  from  figures 
given  by  an  officer  of  the  company  as  witness  at  the  Novem- 
ber hearings,  and  it  shows  that  under  the  new  fares,  with  no 
reduced  fares  but  operating  under  a  decreased  service,  there 
was  for  these  three  months  a  decrease,  viz. :  In  number  of 
passengers  carried,  28  per  cent ;  in  revenue,  12  per  cent ;  in 
expense,  22  per  cent.  At  the  same  time  the  carrying  cost 
per  passenger  was  increased  10  per  cent. 
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in  January  an  officer  of  the  company  gave 
number  of  passengers  carried  and  revenue 
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received  for  the  month  of  Decemher,  1918,  and  for  the  same 
month  in  1917.    The  figures  given  are  reproduced  below: 

Number  of  passengers  carried        Revenue 

Over  the  entire  line  1017 91,882  $4,536.90 

Over  the  entire  line  1918 76,250  4,675.00 

In  the  Fishklll  Bone  1917 9,182  404.00 

In  the  FiBhklU  zone  1918 7,625  457.50 

This  statement  shows  that  there  was  a  decrease  in  the 
number  of  passengers  carried  of  17  per  cent,  and  an  increased 
revenue  of  about  $40. 

From  such  information  as  is  available  it  is  estimated  that 
for  the  eight  year  period  1910  to  1917,  inclusive,  about  2  per 
cent  of  the  travel  was  local  in  the  Fishkill  zone;  and  that 
about  6  per  cent  was  through  between  points  in  the  FishkUl 
zone  and  points  in  the  Beacon  zone,  and  that  of  this  6  per 
cent  about  5  per  cent  paid  r^ular  fares  and  1  per  cent  paid 
reduced  fares;  that  about  7  per  cent  of  the  travel  in  the 
Beacon  zone  was  from  Glenham  Switch  and  points  ontside 
the  city  of  Beacon  into  the  city  of  Beacon,  and  that  about 
6  per  cent  of  such  travel  paid  r^ular  fare  and  1  per  cent 
paid  reduced  rate.  The  balance,  85  per  cent,  was  wholly 
within  the  city  of  Beacon. 

It  is  of  record  that  the  largest  portion  of  the  travel  in  the 
city  of  Beacon  is  during  the  period  from  Decoration  Day 
until  Labor  Day  each  year,  most  of'  the  people  coming  to 
Fishkill  by  boat  and  using  this  company's  line  for  trans- 
portation from  the  ferry  to  the  foot  of  Mount  Beacon.  It  is 
also  of  record  that  the  expense  of  operation  fairly  chargeable 
to  the  Fishkill  zone  is  much  greater  than  is  the  revenue  which 
the  company  is  receiving  for  such  operation.  The  impractic- 
ability of  reducing  the  expense  of  operation  has  been  demon- 
strated. Therefore,  it  may  be  assumed  that  the  only  recourse 
which  the  company  has  is  to  either  discontinue  its  operation 
in  the  Fishkill  zone  or  to  provide  rates  of  fare  which  will 
yield  it  more  revenue. 

That  portion  of  the  line  from  Glenham  Switch  east  into 
ihe  village  of  Fishkill?  which  is  herein  termed  the  Fishkill 
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zone  and  which  the  company  petitions  for  approval  of  a 
declaration  of  abandonment,  is  as  shown  on  the  record  a  great 
convenience  to  the  people  residing  along  the  line  of  that  road, 
and  no  sufficient  reason  was  advanced  by  the  company  which 
would  afford  good  cause  for  granting  such  petition  at  this 
time.  The  company  will  get  some  relief  by  adjusting  its 
fares  to  meet  the  requirements  of  three  zones. 

Zone  1:  From  the  terminal  in  Fishkill  eastward  through  the  viUage 
of  FishkiU  and  beyond  to  a  point  in  the  town  of  Fishkill 
designated  as  MulhoUand's  Gate,  maximum  distance  haul 
of  1.2  miles.    Fare  between  any  two  points  5  cents. 

Zone  2:  From  MulhoUand's  Gate  to  and  including  Glenham  Switch, 
maximum  distance  haul  1.1  miles.  Fare  between  any  two 
points  5  cents. 

Zone  3:  From  Glenham  Switch  to  the  terminal  in  the  city  of  Beacon, 
a  maximum  distance  haul  of  3.7  miles.  Fare  between  any 
two  points  6  cents. 

Through  Fares: 

Between  points  in  Zone  I  and  points  in  Zone  2,  8  cents. 

Between  points  in  Zone  2  and  points  in  Zone  3,  11  cents. 

Between  points  in  Zone  1  and  points  in  Zone  3,  14  cents. 

And  provide  for  the  sale  of  64-trip  commutation  tickets  good  to 
the  purchaser  only  if  used  within  thirty  days  from  and  including  date 
of  sale,  viz.: 

Between  points  in  Zone  1  and  points  in  Zone  3,  at  $6.40. 

Between  points  in  Zone  2  and  points  in  Zone  3,  at  $4.86. 

Algo  provide  for  the  sale  of  10-trip  strip  school  tickets,  good  between 
certain  hours  each  public  school  day,  at  one-half  the  regular  through 
fare. 

The  supply  of  trolley  service  and  the  demand  for  such  ser- 
vice are  often  not  in  proper  adjustment.  The  builders  of  the 
trolley  systems  built  according  to  their  varying  judgments. 
Naturally,  the  usual  average  of  mistakes  was  maintained  in 
these  as  in  all  human  enterprises  that  must  necessarily  deal 
with  futures  such  as  city,  suburban  and  interurban  growth, 
direction  of  such  growth,  competitive  methods  of  transporta- 
tion, life  of  machinery  and  materials,  rate  of  electrical 
machinery  development  with  consequent  obsolescence,  labor 
costs,  and  numerous  other  variable  factors.    The  legal  entitle- 
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ment  to  a  reasonable  return  on  the  value  of  the  property  used 
in  the  public  service  is  only  a  right  to  earn  same,  not  a  guar- 
antee. If  errors  of  judgment  were  made  regarding  the  factors 
above  mentioned,  it  might  well  develop  that  the  value  or 
cost  of  a  utility  system  might  be  greater  than  the  public 
demand  required.  This  requirement  is  the  natural  result 
of  an  economic  law  in  operation  and  of  course  can  not  be 
altered  by  order  of  this  Commission.  An  economic  demand 
in  one  community  may  require  service  that  will  bear  a  6  or  7 
cent  rate  and  render  a  reasonable  return  on  the  value  of  the 
property  used,  while  in  another  community  similar  rates 
would  actually  reduce  the  operating  revenue  of  the  utility 
and  make  its  second  condition  worse  than  its  first  This  has 
been  demonstrated  in  many  places  in  this  Statq.  This  very 
company  asked  and  received  an  increase  of  fare.  A  20  per 
cent  increase  in  fare  actually  produced,  during  an  average 
month,  less  than  1  per  cent  increase  in  operating  revenue. 
Another  trolley  road  in  this  State  was  given  an  increase  from 
5  to  7  cents,  a  40  per  cent  increase  in  rates,  with  the  result 
that  its  operating  revenue  covering  a  large  portion  of  the 
year  1918  was  over  $3000  smaller  under  the  new  than  the 
old  rates.  This  Commission  may  make  an  order  for  an 
increase  —  that  is  the  exercise  of  a  legal  power,  but  it  can 
not  create  a  demand  for  service  at  the  new  rate  —  that  is  the 
result  of  an  economic  law.  A  requested  increase  may  appar- 
ently be  justified  because  of  a  lack  of  reasonable  return ;  and 
yet  the  increase  asked  might,  if  granted,  actually  result  in  a 
decreased  instead  of  an  increased  revenue.  Where  a  defi- 
ciency in  revenue  must  be  met,  the  real  problem  is  to  find 
and  fix  the  rates  that  will  permit  the  most  people  to  ride  and 
still  be  high  enough  to  cover  costs.  These  rates  may  well  be 
called  the  economic  rates.  Lesser  rates  spell  bankruptcy; 
higher  rates  mean  reduced  operating  revenue  and  a  similar 
result.  When  these  rates  are  finally  found  they  measure  the 
economic  demand  for  trolley  service  in  that  community.  If 
the  service  is  more  extensive  or  more  expensive  than  such 
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demand  requires,  then  the  system  to  became  and  remain  sol- 
vent must  scale  sufficient  assets  or  abandon  enough  of  its 
tracks,  or  both,  to  reduce  the  outgo.  The  income  has  reached 
its  limit  at  that  point. 

A  careful  study  of  the  operation  of  this  road,  its  past  rates, 
the  results  of  the  increase  in  rates  and  the  reduction  in  ser^ 
vice,  etc.,  has  resulted  in  adopting  the  rates  herein  fixed  as 
those  best  suited,  for  the  present  at  least,  to  induce  greater 
use  by  the  public  and  produce  more  revenue  for  the  company. 
The  road  is  losing  money  and  it  is  hoped  that  these  rates  will 
help  it  out  of  its  financial  difficulties. 

In  the  meantime,  and  while  these  rates  are  being  given  a 
fair  trial,  the  petition  for  approval  of  a  declaration  of  aban- 
donment of  a  portion  of  its  lines  will  be  denied,  but  without 
prejudice  to  Renewing  same  at  some  later  date. 

The  order  in  case  No.  6079  should  be  modified,  and  the 
outstanding  tarifip  suspension  order  in  case  No.  6550  should 
be  vacated  and  set  aside  to  permit  the  filing  of  a  new  rate 
schedule  as  herein  suggested.  Service  as  at  present  given 
should  be  continued,  and  full  records  of  the  fares  collected 
should  be  kept  by  zones  for  future  use. 

An  order  has  been  made  accordingly. 

Chairman  Hill  and  Commissioner  Irvine  concur;  Com- 
missioner Barhite  not  present. 


86       Public  See  vice  Commission,  Second  Disteict 


Petition  of  the  City  of  Syeaouse,  by  Richard  B.  Williams, 
Jr.,  Commissioner  of  Public  Works,  under  section  90, 
Railroad  Law,  for  determination  of  how  new  extensions 
of  three  streets  in  said  city  shall  cross  the  Oswego  and 
Syracuse  Railroad  (leased  to  and  operated  by  The  Dela- 
ware, Lackawanna  and  Western  Raikoad  Company), 
United  States  Railroad  Administration,    [Case  No.  6749.] 

Where  a  city  is  providing  for  an  industrial  development,  proposed 
highways  across  tracks  used  for  industrial  switching  may  be  at  grade 
if  the  train  switching  movements  are  flagged  over  the  crossings. 

Decided  April  1,  1919. 

Appea/rances: 

E.  L.  RobertsoUy  Assistant  Corporation  Counsel,  for  the 
City  of  Syracuse. 

FBNNBLii,  Commissioner: 

This  is  a  petition  by  the  City  of  Syracuse  for  a  determina- 
tion as  to  whether  Kirkpatrick  street,  Bear  street,  and  North 
Geddes  street  shall  be  extended  across  railroad  tracks  of  the 
Oswego  and  Syracuse  Railroad  Company  (leased  to  and 
operated  by  The  Delaware,  Lackawanna  and  Western  Rail- 
road Company),  under,  over  or  at  the  grade  of  said  railroad. 

The  officials  of  the  City  of  Syracuse  have  adopted  a  plan 
looking  toward  the  industrial  development  of  that  portion 
of  the  city  of  Syracuse  in  and  about  the  ^^  salt  lands,"  so 
called,  which  surround  the  barge  canal  terminal  in  the  city 
of  Syracuse.  Among  other  improvements  connected  with 
the  industrial  development,  the  city  has  laid  out  streets  on 
the  four  sides  of  the  bai^  canal  terminal.  These  are  Kirk- 
patrick street,  running  east  and  west  on  the  south  side;  Bear 
street,  running  east  and  west  on  the  north  side;  North 
Geddes  street,  running  northeast  and  southwest  on  the  west 
side;  and  Solar  street,  running  north  and  south  on  the  east 
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side  of  the  barge  canal  terminal.  The  proposed  railroad 
extensions  in  this  industrial  development  consist  of  a  track 
in  the  form  of  a  loop  leaving  the  Ontario  Division  of  the 
IT.  T.  C.  R.  B.  just  south  of  Hiawatha  street,  running 
southerly  along  the  easterly  side  of  the  barge  canal  terminal, 
and  around  the  south  end  of  the  terminal  but  some  little 
distance  away  from  the  same  at  the  south  end,  connecting 
with  the  so  called  salt  lands  spur  of  the  Oswego  and  Syracuse 
Railroad  —  the  track  in  this  proceeding  —  east  of  Leaven- 
worth avenue;  another  switch  leaving  the  salt  lands  spur  of 
the  Oswego  and  Syracuse  Railroad  near  North  Geddes  street, 
running  southeasterly  around  the  southerly  side  of  the  barge 
canal  terminal  and  ending  a  short  distance  therefrom.  These 
plans  will  require  a  number  of  highway  and  railroad  cross- 
ings. There  will  probably  be  nine  such  crossings,  including 
the  three  herein  passed  upon. 

The  development  of  the  solar  salt  industry  in  the  city  of 
Syracuse  required  the  use  of  a  large  surface  area  of  land 
as  the  salt  was  produced  by  the  evaporational  method. 
Modem  improvements  in  the  science  of  salt  production  have 
made  the  use  of  such  large  areas  of  lands  unnecessary.  The 
barge  canal  terminal  located  in  the  midst  of  these  lands,  and 
the  lands  themselves  being  within  the  city  of  Syracuse  and 
about  a  mile  from  the  heart  of  the  city,  give  a  splendid 
opportunity  for  industrial  development.  The  branch  of  the 
Osw^o  and  Syracuse  Railroad  which  is  to  be  crossed  by 
the  streets  mentioned  in  this  proceeding  is  in  fact  a  freight 
spur  extending  from  a  connection  with  the  main  line  north 
of  Hiawatha  street  southerly  to  Spencer  street,  thence 
easterly  parallel  to  Spencer  street  to  a  connection  with  a 
spur  of  the  N.  T.  C.  R.  R.  near  Clinton  street.  While  it 
actually  connects  at  its  eastern  end  with  the  N.  Y.  C.  R.  R., 
it  is  only  for  the  purpose  of  permitting  the  movement  of  an 
engine  and  coal  cars  far  enough  on  the  tracks  of  that  rail- 
road to  permit  the  backing  up  of  the  coal  cars  onto  the  Rice 
coal  trestle.    The  junction  is  not  and  has  not  been  an  inter- 
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change  point.  The  spur  is  not  and  has  not  been  used  for 
passenger  train  movements.  One  train  of  about  nine  or 
ten  cars  is  moved  each  day  on  this  spur. 

The  streets  when  paved  and  graded  will  be  about  twelve 
feet  above  low  water  level  in  the  lake  and  about  six  feet 
above  high  water  level,  although  some  times  the  high  water 
elevation  will  make  the  difference  less  than  six  feet.  If  the 
railroad  and  highway  grades  are  to  be  separated,  the  highway 
must  be  carried  over  the  grade  of  the  railroad,  as  the  water 
level  in  the  lake  and  in  the  barge  canal  terminal  would 
prevent  any  crossing  below  grade.  To  get  proper  clearance 
for  an  overgrade  highway  crossing  and  a  5  per  cent  grade 
for  trucking  loads  to  the  industrial  plants  would  require 
•  approaches  about  five  hundred  feet  long  at  each  end  of  each 
bridge.  It  was  testified  on  the  hearing  that  nine  such  over- 
grade  crossings  would  greatly  reduce  the  availability  of  the 
highways  for  trucking  purposes  and  that  the  cost  would  be 
prohibitive. 

Carrying  the  railroad  above  the  highway  grade  for  the 
entire  distance  in  the  industrial  development  would  not  be 
a  practical  solution.  The  industrial  plants  should  be  on  the 
same  level  as  the  highways  and  the  railroads  to  permit 
switching  directly  into  and  from  plants  and  to  permit  auto 
and  team  trucking  directly  to  and  from  plants  and  switches. 

If  these  highways  were  to  cross  a  railroad  having  through 
freight  and  passenger  trafiic,  a  different  question  would  be 
before  the  Commission.  In  this  case  the  streets  are  really 
crossing  a  freight  spur,  and  although  when  the  tract  is  built 
up  there  will  naturally  be  an  increase  in  switching  on  the 
spur,  the  switching  ought  to  be  done  with  safety  to  the  public 
by  flagging  the  train  movements  across  the  highway  cross- 
ings. Inasmuch  as  the  industrial  development  of  this  tract 
requires  that  the  crossings  be  at  grade ;  and  as  the  track  is, 
as  has  been  stated,  only  a  freight  spur;  and  as  the  train 
movements  can  be  flagged  across  the  crossings,  it  should  be 
determined  that  Kirkpatrick  street,  Bear  street,  and  North 


Sykacusb,  Bailboad  Chossings  89 

Geddes  street  shall  be  extended  across  the  railroad  tracks  of 
the  Osw^o  and  Syracuse  Railroad  Company  at  grade. 

An  order  has  been  made  accordingly. 

All  concur. 
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In  the  Matter  of  the  Complaint  of  Hbbbebt  C.  Pebsbackeb 
AND  Othbbs  against  The  Caluooon  Independent  Elbc- 
TBio  Company,  Inc.,  asking  that  this  Commission  revoke 
the  pennisdon  and  approval  granted  said  company  to 
construct  and  exercise  franchise.     [Case  No.  6712.] 

Petition  of  Sullivan  Elbotbic  Company,  Inc.,  under  sec- 
tion 68,  Public  Service  Commissions  Law,  for  permission 
to  construct  an  electric  plant  in  a  portion  of  the  town 
of  Delaware,  Sullivan  county,  and  for  approval  of  a 
franchisa     [Case  No.  6726.] 

1.  A  municipality  having  granted  a  franchise  for  the  conBtruction 
and  maintenance  of  an  electric  plant  in  its  public  highways,  and  the 
Commission  having  given  its  consent  to  the  construction  of  such  a 
plant  and  its  approval  to  the  exercise  of  the  franchise,  and  the  cor- 
poration having  actually  constructed  its  plant,  the  Ck>mmis8ion  is 
without  authority  to  revoke  the  franchise  or  its  consent  and  approval 
because  of  interruptions  in  service. 

2.  If  an  electrical  corporation  is  unwilling  or  unable  to  render 
adequate  service,  the  existence  of  its  plant  and  its  franchise  is  not 
in  itself  a  sufficient  reason  for  denying  the  approval  of  the  exercise 
of  a  franchise  granted  to  another  company. 

3.  Where  an  electrical  corporation  is  already  lawfully  operating, 
even  though  its  service  has  in  the  past  been  seriously  interrupted, 
approval  will  not  be  given  to  the  construction  of  an  independent  plant 
and  approval  of  the  exercise  of  a  franchise  to  another  company  in  a 
community  so  small  that  the  existing  company  has  operated  at  grreat 
loss,  and  the  evidence  tends  to  show  that  the  new  company,  if  occu- 
pying the  field  alone,  would  be  unprofitable.  In  this  state  of  affairs 
the  existence  of  competing  companies  would  mean  ruin  to  both  and 
harm  to  the  community. 

Decided  April  1,  1909. 

Appearances: 

Joseph  A.  Warren,  61  Broadway,  New  York  city,  for  the 
complainants. 

Guemey  T.  Cross,  Callicoon,  N.  T.,  for  The  Callicoon 
Independent  Electric  Company,  Inc.,  respondent.  [Case 
No.  6712.] 
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Henry  F.  Gardner,  Callicoon,  N.  Y. ;  and  Joseph  A. 
Warren,  61  Broadway,  New  York  city,  for  petitioner. 

Guemey  T.  Cross,  Callicoon,  N.  Y.,  for  The  Callicoon 
Independent  Electric  Company,  Inc.,  in  opposition.  [Case 
No.  6726.] 

Ievinb,  Commissioner: 

The  first  of  these  cases  is  a  complaint  by  twenty-seven 
residents  of  Callicoon,  Sullivan  county,  charging  that  The 
Callicoon  Independent  Electric  Company,  Inc.,  has  not  sup- 
plied electric  service  as  required  by  its  franchise;  and  ask- 
ing that  the  Commission  revoke  "  all  rights,  privileges,  and 
franchises  heretofore  acquired  by  it  for  the  failure  on  the 
part  of  said  respondent  herein  to  exercise  the  same  ".  The 
other  is  an  application  by  the  Sullivan  Electric  Company, 
Inc.,  for  permission  to  begin  construction  of  an  electric  plant, 
and  the  approval  of  the  exercise  of  a  franchise  therefor 
granted  by  the  town  board  of  the  Town  of  Delaware,  Sulli- 
van coxmty,  Callicoon  being  within  said  town.  The  fran- 
chise purports  to  grant  to  the  Sullivan  Electric  Company, 
Inc.,  the  right  to  carry  on  the  business  of  lighting  by  elec- 
tricity or  using  it  for  heat  and  power  "  from  the  premises 
now  occupied  ....  and  being  from  the  electric  power 
house  formerly  operated  by  The  Callicoon  Independent 
Electric  Company,  Inc.,  to  the  hamlet  of  Callicoon,  and 
along  the  highway  extending  between  such  places  in  the  town 
of  Delaware,  Sullivan  county,  N.  Y.,  and  also  from  the  said 
electric  power  house  through  the  hamlet  of  Hortonville  to 
the  hamlet  of  North  Branch  in  the  town  of  Callicoon,  Sulli- 
van county,"  etc.  The  two  cases  were  heard  at  the  same 
time,  and  as  was  stated  by  one  of  the  parties  at  the  hearing, 
are  the  outgrowth  of  neighborhood  strife  dignified  in  the 
evidence  by  the  term  of  factional  contest.  The  Callicoon 
company  received  permission  to  construct  and  approval  of 
its  franchise  June  22,  1915  [case  No.  4949].  It  reported 
to  the  Commission  in  1915  and  1916  that  it  had  performed 
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as  yet  no  service,  and  that  it  commenced  business  January  1, 
1917.  The  evidence  in  the  complaint  against  it  is  quite 
clear:  that  it  discontinued  service  from  January  26,  1918,  to 
March  23,  1918;  that  its  service  thereafter  was  repeatedly 
interrupted  until  October  8th  when  it  was  discontinued 
entirely  until  about  January  23,  1919,  when  it  was  resumed; 
and  the  service  has  since  been  rendered  with  apparent  regu- 
larity. The  principal  reason  for  discontinuing  the  service  is 
stated  as  inability  to  obtain  coal.  We  need  not  inquire  par- 
ticularly into  this  because  the  Commission  is  of  the  opinion 
that  it  has  no  power  to  grant  the  relief  asked  in  this  com- 
plaint and  therefore  should  not  determine  the  merits.  The 
Commission  certainly  has  no  power  to  revoke  the  town  fran- 
chise. The  plant  has  been  constructed  under  authority  of 
the  Commission,  and  the  exercise  of  the  franchise  approved. 
The  non-user  of  the  franchise  may  be  ground  for  its  annul- 
ment, or  for  the  annulment  of  the  corporation  itself  in  a 
proper  judicial  proceeding,  but  it  operates  as  a  grant  by  the 
municipality,  and  the  approval  of  its  exercise  operates  also 
as  a  grant  by  the  Commission.  Expenditures  have  been 
made  and  obligations  incurred  on  the  faith  of  these  grants, 
and  the  Commission  has  not  been  delegated  power  to  revoke 
them. 

We  turn,  therefore,  to  the  application  of  the  Sullivan 
company  for  permission  to  construct  and  for  approval  of 
the  exercise  of  a  franchise  granted  to  it.  If  the  Callicoon 
company  is  either  unable  or  unwilling  to  furnish  adequate 
service,  its  existence  and  its  franchises  are  not  of  themselves 
sufficient  reason  for  denying  permission  to  construct  and 
approval  of  the  exercise  of  a  franchise  to  another  company. 
There  are,  however,  in  this  case  other  reasons  for  denying 
the  petition. 

The  franchise  granted  to  the  Sullivan  company  authorizes 
only  service  from  the  electric  power  house  "formerly" 
operated  by  The  Callicoon  Independent  Electric  Company, 
Inc.     At  the  time  the  franchise  was  granted  the  Callicoon 
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company  was  not  operating^  but  the  village  board  could  not 
confer  authority  upon  the  new  company  to  use  the  property 
of  another  company. 

The  evidence  is  entirely  insufficient  to  justify  a  finding 
that  public  convenience  and  necessity  require  the  construc- 
tion or  operation  of  the  proposed  new  plant.  The  evidence 
on  the  part  of  the  applicant  tends  to  show  that  it  would  cost 
about  $12,000  to  construct  a  new  plant.  The  detailed  figures 
show  $10,637,  not  including  equipment  for  street  lights, 
meters,  or  transformers,  except  three  large  transformers. 
The  evidence  on  the  part  of  the  Callicoon  company  objecting 
to  the  approval  tends  to  show  a  cost  of  $25,000,  and  the 
reports  of  the  Callicoon  company  show  an  actual  expendi- 
ture by  it  of  $25,365.  The  plans  of  the  Sullivan  company 
on  which  its  estimate  is  based  provide  for  only  50-kw. 
capacity,  with  no  reserve  power  in  the  way  of  boiler,  engine, 
or  generator.  The  Sullivan  company  estimates  that  it  will 
have  from  ten  to  fifteen  consumers  in  addition  to  those  of  the 
Callicoon  company  which  it  is  assumed  is  to  go  out  of 
business. 

Taking  this  assumption,  we  find  from  the  reports  of  the 
Callicoon  company  that  it  has  forty-six  consumers,  but  this 
embraces  consumers  in  the  hamlet  of  Hortonville  which  the 
Sullivan  company  does  not  at  present  intend  to  supply.  The 
revenue  of  the  Callicoon  company  in  1917  was  $2103.58. 
No  evidence  is  offered  by  the  petitioner  as  to  the  operating 
expenses  of  the  new  company,  but  evidence  offered  on  behalf 
of  the  Callicoon  company  indicates  $4900  excluding  taxes. 
The  actual  operating  expenses  of  the  Callicoon  company  as 
shown  by  the  report  were  $4447.45  in  1917.  The  taxes  were 
not  reported.  Making  the  most  liberal  allowances  for 
increases  in  business  and  saving  in  operating  expenses,  it 
would  not  seem  possible  for  an  independent  company,  with  a 
separate  generating  plant,  to  maintain  itself  in  a  hamlet  of 
about  eight  hundred  people,  even  if  Hortonville  with  one 
hundred  and  seventy-five  people  should  be  included  in  the 
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operation.  The  operations  of  the  Callicoon  company  so  far 
point  to  certain  disaster.  Its  deficit  at  the  end  of  1917  is 
reported  at  $2343.87.  The  entire  business  apparently  would 
not  warrant  the  enterprise,  and  as  the  Oommission  has  no 
authority  to  compel  the  Callicoon  company  to  cease  opera- 
tions even  if  it  were  so  disposed,  it  is  quite  evident  that  the 
existence  of  two  companies  would  mean  almost  immediate 
bankruptcy  to  both. 

It  seems  that  the  Callicoon  company  has  some  tentative 
arrangement  with  the  Livingston  Manor  company  to  trans- 
fer its  property  and  franchises  to  the  Livingston  Manor 
company.  Current  would  then  be  supplied  by  a  transmission 
line  from  the  Livingston  Manor  plant.  It  is  possible  that 
Livingston  Manor,  Callicoon,  and  Hortonville  might  all  be 
provided  with  adequate  service  from  a  common  generating 
plant,  although  this  phase  of  the  matter  must  await  the 
hearing  on  the  application  for  permission  to  transfer  to  the 
Livingston  Manor  company  the  plant  and  franchises  of  the 
Callicoon  company,  which  it  is  said  will  be  made  and  which 
has  not  yet  been  made.  In  the  circumstances,  nothing  but 
harm  could  be  accomplished  by  permitting  the  construction 
of  a  new  plant  with  a  generating  system  of  its  own  in  a 
region  where  the  demand  is  so  limited. 

All  concur. 
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Petition  of  Kingston  Consolidated  Raileoad  Company 
under  subdivision  1,  section  49  of  the  Public  Service 
Commissions  Law  for  permission  to  increase  passenger 
fares.     [Case  No.  6088.] 

Decided  April  1,  1910. 

Appearances: 
Howard  Chipp,  Kingston,  for  petitioner. 
Palmer  Canfield,  Jr.,  Mayor,  for  the  City  of  Kingston. 

Hill,  Chairman: 

Petitioner,  Kingston  Consolidated  Kailroad  Company, 
operates  a  street  surface  railroad  about  eight  miles  in  length 
in  the  city  of  Kingston,  and  petitions  under  section  49  of  the 
Public  Service  Commissions  Law  for  leave  to  increase  its 
rate  of  fare  from  five  to  six  cents.  The  basis  of  the  com- 
plaint in  a  general  way  is  the  large  increase  in  operating 
costs  caused  by  the  war,  with  which  we  are  all  familiar. 
This  Commission  did  not  adopt  the  policy  of  granting  these 
increases  as  a  matter  of  course,  but  has  required  each  com- 
pany to  show  the  particular  effect  which  the  unusual  condi- 
tions have  had  in  its  case.  It  is  interesting  to  note,  as  will 
further  appear,  that  while  the  petition  in  this  case  was  filed 
in  June,  1917,  the  only  ground  on  which  an  increase  could 
possibly  be  considered  is  the  estimated  figures  for  the  year 
1919. 

The  local  authorities  appeared  and  formally  objected  to 
the  proposed  increase  but  did  not  crossrexamine  petitioner's 
witnesses  or  introduce  any  evidence,  the  Mayor  stating  for 
the  record  that  if  a  prima  f/icie  case  were  made  the  city 
would  be  satisfied  with  the  determination  of  the  Commission 
increasing  the  fare. 

The  petitioner  introduced  the  evidence  of  an  expert  wit- 
ness tending  to  support  a  claimed  investment  of  property 
used    and   useful   in   the   public   service,    based   upon    an 
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appraisal  made  by  the  witness,  to  the  amount  of  $842,- 
877.91,  and  the  company  claimed  its  return  should  be  com- 
puted upon  this  sum.  While  no  evidence  was  offered  on 
the  part  of  the  city  tending  to  criticise  or  contradict  this 
appraisal,  the  Commission  was  not  satisfied  with  it,  and 
caused  an  appraisal  to  be  made  by  its  own  division  of  steam 
railroads,  which  resulted  in  the  following  estimate: 


Account 


Eetimated 
original 

COBt 


OiiRinal 

ooBtleas 

depreciation 


501    Engineering  and  superintendence 

602  Right  of  way 

603  Otner  land  used  in  electric  railway  operations. 

604  Grading 

606    Ballast 

606  Ties 

607  Rails,  rail  fastenings,  and  joints 

608  Special  work 

610  Track  and  roadway  labor 

611  Paving 

612  Roadway  machinery  and  tools 

616    Crossings,  fences,  and  signs 

510    Distribution  poles  and  fixtures 

621    Distribution  system 

623    Shops  and  oar-house 

626    Park  and  resort  .properties 

630    Passenger  and  combination  cars 

532    Service  equipment «  . 

633    Electric  equipment  of  cars 

636  Shop  equipment 

637  Furniture 

638  Miscellaneous  equipment 

539    Power  plant  buildings 

542a  Furnaces,  boilers,  and  accessories 

642b  Steam  engines 

542f  Electric  generators 

642g  Accessory  electric  power  equipment 

642h  Miscellaneous  power  plant  equipment 

646    Law  expenditures 

547  Interest  during  construction 

548  Injuries  and  damages 

649    Taxes 

650b  Miscellaneous  construction  expenditures 


Totals. 


$28,225 

6,000 

26.750 

20.925 

1.840 

16.240 

47,065 

20,650 

21,685 

84.285 

200 

35,000 

19.730 

22.730 

29.000 

22,520 

66,000 

3.200 

44.000 

5,305 

1.500 

350 

11.690 

19,825 

21.940 

13.800 

2.670 

550 

6,000 

17,780 

5,000 

6.000 

5,000 


$28,226 

5.000 

26.750 

20.926 

1.500 

11.000 

41.000 

16.000 

21.686 

63,000 

176 

32.000 

14,000 

18,000 

20.000 

17.000 

46,000 

2.500 

35.000 

4,000 

1.200 

300 

8.000 

19.000 

16,000 

10,000 

2.300 

500 

6,000 

17.780 

5.000 

6.000 

5.000 


$632,455 


$519,840 


These  figures  were  submitted  to  the  company  and  it  agreed 
to  accept  them  as  a  figure  to  be  used  solely  for  the  purposes  of 
the  determination  to  be  made  in  this  proceeding  and  not  to  be 
binding  in  any  future  proceeding,  and  it  will  be  treated 
accordingly.  The  valuation,  it  will  be  noticed,  includes  lib- 
eral items  for  assumed  costs  during  construction  of  engineer- 
ing, law  expenses,  interest,  injuries  and  damages,  and  miscel- 
laneous construction  expenditures,  a  total  of  $62,000.     The 
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vahsation  is  eqxiivalent  to  $65,000  per  mile  of  track.  Meaa- 
iired  in  thiB  way  and  compared  with  other  roads  in  cities  of 
abont  equal  size,  it  still  seems  very  large.  On  the  whole,  we 
think  it  may  justly  be  assumed  to  represent  the  fair  value  of 
the  property.  For  the  purpose  of  computing  the  rate  of 
return  from  year  to  year,  both  the  allocated  cost  and  the 
depreciation  shown  in  this  statement  have  been  worked  back 
to  the  year  1913,  in  order  to  show  what  would  have  been  the 
correct  situation  at  the  end  of  each  of  the  accounting  periods 
involved.  This  was  done  by  the  division  of  capitalization 
after  an  examination  of  the  company's  books,  based  upon  the 
figures  for  additions  to  and  retirements  of  property,  and  to 
the  allocated  costs  as  thus  developed  at  the  end  of  each  year 
has  been  added  the  amount  of  other  aspets,  this  being  equiva- 
lent to  the  working  capital  which  was  actually  employed  on 
the  respective  dates.  From  the  total  thus  reached  has  been 
deducted  the  amount  of  the  reserve  for  accrued  depreciation, 
the  result  being  the  rate  base  which  has  been  employed  and 
applied  to  the  income  account  for  the  purpose  of  determining 
the  actual  returns  the  company  has  had  in  each  of  the  years 
upon  its  net  investment.  There  was  no  evidence  of  any 
going  value,  and  the  accounts  for  the  past  years  negative  any 
possible  claim  for  going  value  which  might  be  based  upon 
deficiency  of  return. 

The  income  accounts  for  the  years  1913  to  1918  inclusive, 
which  were  presented  in  evidence  by  the  company,  have  been 
critically  examined  by  the  division  of  capitalization,  and  it 
has  been  found  necessary  to  make  a  large  number  of  impor- 
tant corrections  in  order  to  produce  a  net  income  statement 
which  is  believed  to  be  reliable  and  consistent  with  the  facts. 
This  necessity  arose  from  the  fact  that  the  company  omitted 
to  follow  the  Uniform  System  of  Accounts  established  by 
the  Commission  in  accounting  for  additions  to  and  retire- 
ments of  its  property  from  year  to  year,  but  followed  the 
practice  of  charging  all  costs  of  construction  work  to  opera- 
ting expenses  regardless  of  the  nature  of  the  items. 

4 
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Based  upon  this  inquiry  certain  exhibits  have  been  pre- 
pared which  the  Commission  will  accept  as  approximately 
accurate  and  to  which  reference  is  now  made.  Schedule 
"A"  is  the  corrected  income  account  for  the  periods  m^i- 
tioned,  the  calendar  year  1919  being  necessarily  estimated, 
and  this  estimate  is  given  both  upon  a  five  cent  fare  base 
and  a  six  cent  fare  basa  The  second  half  of  the  calendar 
year  1917  is  omitted  because  of  the  change  in  the  official 
accounting  period  which  became  effective  in  that  year.  This 
schedule  also  shows  the  rate  of  return  which  the  company  is 
found  to  have  had  in  each  of  the  years  in  question  upon  the 
rate  base  which  has  been  adopted  and  which  is  referred  to  in 
Schedule  "  C."  Schedule  "  B  "  is  designed  to  show  cor- 
rected operating  expenses,  including  what  are  believed  to  be 
proper  and  adequate  accruals  for  depreciation  applied  upon 
the  straight  line  theory,  with  estimated  operating  expenses 
for  the  year  1919.  Schedule  '*  C  "  furnishes  the  rate  base 
which  was  used  in  each  of  the  years  mentioned.  The  so 
called  rate  base  is  equivalent  to  value  of  property  used  and 
useful  in  the  public  service,  and  the  total  is  made  up  for 
each  year  by  the  use  of  the  Commission's  valuation  worked 
back  through  the  respective  years  as  above  stated.  From 
the  total  amount  arrived  at  for  the  different  periods  has 
been  deducted  the  amount  of  the  corrected  reserve  for 
accrued  depreciation. 
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The  estimate  for  1919  shows  a  rate  of  return  of  2.01  per 
cent  at  the  five  cent  fare,  and  6.20  per  cent  at  the  six  cent 
fare.  Allowance  has  been  made  for  a  3  per  cent  decrease 
in  traffic  as  compared  to  8%  per  cent  claimed  by  the 
company. 

It  will  now  be  of  interest  to  compute  the  average  returns 
indicated  by  these  figures  over  various  periods  in  order  to 
determine  the  duty  of  the  Commission  with  respect  to  the 
immediate  future.  The  return  which  the  law  permits  is  an 
average  return.  The  statute  does  not  direct  over  what  period 
of  time  the  average  shall  be  applied,  leaving  that  to  the 
reasonable  judgment  of  the  CommisBion.  A  five-year  period, 
which  excludes  the  estimate  for  1919,  gives  a  fraction  over 
8  per  cent ;  a  seven-year  period,  including  the  estimate  for 
1919,  gives  about  7V2  per  cent;  and  a  six-year  period,  exclud- 
ing the  estimate  for  1919,  about  8.4  per  cent.  Assuming  a 
five-year  period  to  be  the  fairest  average,  it  appears  that  for 
the  five  calendar  years  ended  December  31, 1918,  the  rate  of 
return  was  slightly  over  8  per  cent ;  and  that  for  a  like  period 
ending  December  31,  1919,  with  the  latter  year  estimated, 
the  return  will  be  6.3  per  cent  with  a  five  cent  fare,  or  7.7 
per  cent  with  a  six  cent  fare,  in  1919.  These  averages  are 
not  in  themselves  particularly  impressive  as  a  demonstration 
of  a  needed  increase,  especially  in  view  of  the  fact  that  the 
final  vear  is  based  on  an  estimate,  and  the  worst  fears  of  the 
company  for  that  year  may  not  be  realized.  Much  more 
significant  is  the  trend  of  the  rate  of  return  for  the  five-year 
period  ending  with  1918,  which  discloses  a  steady  and 
decided  downward  tendency,  thus  — 

Yea/r  19U      1916      1916      1917        1918 

Rate  of  return. . .     10.69        9.01        7.74        6.91        5.99 

Ignoring  therefore  the  great  drop  to  2.01  per  cent  esti- 
mated for  1919,  we  find  a  curve  which  if  continued  would 
within  a  very  short  term  of  years  arrive  at  zero. 

We  think  the  company  should  be  allowed  to  meet  this 
condition  by  an  advance  in  fare  from  five  to  six  cents,  with 
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the  hope  that  the  need  of  the  increase  will  prove  to  be 
temporary. 

Attention  is  directed  to  the  fact  that  the  estimated 
expenses  for  1&19  include  an  item  of  $20,000  for  deprecia- 
tion, which  the  Commission  considers  proper  in  amount. 
The  Commission,  however,  has  no  power  to  require  that  any 
stated  sum  or  fixed  percentage  shall  be  thus  set  up  in  the 
depreciation  account,  and  should  the  company  omit  to  charge 
this  item  to  operating  expense  it  could  show  at  the  end  of 
the  year  a  return  very  largely  in  excess  of  that  contem- 
plated. We  shall  consider,  however,  that  good  faith  will 
require  that  this  item  be  set  up  as  indicated. 

We  also  direct  the  attention  of  the  company  to  its  rela- 
tively large  property  account  in  cars.  This  arises  from  the 
apparent  fact  that  convertible  cars  'have  not  been  provided, 
80  that  summer  use  is  provided  by  a  large  number  of  cars  for 
use  in  summer  only.  This  is  somewhat  behind  the  more 
modem  practice  and  should  receive  early  attention. 

An  order  may  be  entered  putting  a  six  cent  fare  into 
effect  on  April  15th,  to  remain  in  effect  for  a  period  of 
one  year,  and  thereafter  until  the  further  order  of  the 
Commission. 

All  concur. 
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FetiticDi  of  the  Towir  Boaxd  Aia>  SuFEBurTiaioEJiT  of 
2»HWAXB  our  THX  TowN  OF  Hasbixtbtowk,  FjAnldin 
county,  under  section  90  of  tfaye  Eailxoad  Law  for  a  detei^- 
znination  of  how  a  new  highway  fihall  cross  the  New  York 
Central  Railroad  at  Lake  Clear  Junction.  [Case 
No.  64:64.J 

Where  a  nenr  highway  is  laid  out  aoxx>a8  a  railroad  for  the  purpose  of 
giving  accQBs  to  lajids  which  were  cut  off  by  the  closing  of  an  eacisting 
crossing  210  feet  from  the  proposed  crossing,  the  rights  of  the  parties  in 
respect  to  the  old  crossing  should  be  determined'  in  ^an  appropriate 
legal  proceeding  before  the  railroad,  the  town,  and  tiie  State  are  sub- 
jected to  the  expense  of  conetroctiag  on  ovecgnule  crowing. 

Decided  April  10,  1919. 

App&tramces: 

Francis  B.  OantweU,  Saranac  Lake,  attorney  for  the 
petitioners. 

EtigenB  Keet,  member  of  the  Town  Board  of  the  Town  of 
Hametstown. 

Allen  &  McClary  (by  Mr.  McClary),  Peoples  Bairk  Bnild- 
ing,  Malone,  for  The  New  York  Central  Eailroad  Omipany. 

Fbkkbll,  Commissioner: 

This  is  a  petition  asking  a  determination  as  to  whether  a 
proposed  highway  diall  cross  a  railroad  at.  above  or  below 
grade.  A  highway  115  feet  long  and  49.5  feet  wide  has  been 
laid  out  crossing  the  Adirondack  division  of  the  New 
York  Central  at  Clear  Lake  Junction,  in  the  town  of 
Harrietstown,    Franklin   county. 

At  the  proposed  crossing  the  railroad  runs  northeast  and 
southwest,  but  it  was  treated  on  the  hearing  as  running 
north  and  south.  The  same  directions  will  be  used  herein. 
The  short  proposed  highway  crosses  the  railroad  track  at 
right  angles  and  joins  the  Lake  dear-Saranac  Lake  Inn 
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lii^way.  The  latter  is  an  improTed  road,  which  at  the  croflB- 
ing  is  easterly  of  the  railroad  and  runs  parallel  thereto. 
Prior  to  the  c(mstraction  of  ihe  railroad  the  main  highwajr 
ran  nearer  to  the  shore  of  Lake  Clear  and  formed  a  loop 
which  crossed  the  present  location  of  the  railroad  track  at 
two  points.  To  avoid  these  two  crossings  in  the  construction 
of  the  railroad  in  18r91  the  highway  was  re-located  easterly 
of  the  railroad  track  and  parallel  thereto.  The  northerly 
end  of  this  loop  seems  never  thereafter  to  have  been  used, 
but  the  southerly  end  was  later  used  by  people  living  in  four 
dwellings  on  the  westerly  side  of  the  track. 

By  a  deed  date<l  October  8,  1906,  Anna  E.  Otis  conveyed 
to  Queenie  M.  Davis  a  small  parcel  of  land  together  with  a 
right  of  way  from  the  parcel  conveyed  to  the  railroad  cross- 
ing at  the  southerly  end  of  the  loop.  By  a  later  deed  between 
the  same  parties,  Mrs.  Davis  became  the  owner  of  land  over 
which  the  right  of  way  ran  so  that  she  owned  land  extending 
to  the  old  railroad  crossing,  so  called. 

In  January,  1917,  Mrs.  Davis  wrote  a  letter  to  the  rail- 
road company  complaining  that  the  highway  crossing  was 
not  in  fit  condition  for  use  and  asked  the  railroad  company 
to  remedy  tibe  condition.  The  result  was  a  direction  by  the 
railroad  company  to  Mr.  Otis,  owner  of  the  land  east  of  the 
railroad,  to  close  and  lock  the  gate  at  the  crossing.  This  was 
dcHie,  and  thereafter  those  using  the  highway  to  the  west  of 
the  railroad  had  to  pass  northerly  over  land  of  the  Paul 
Smith  Hotel  Company  to  reach  the  crossing  at  Lake  Clear 
Junction  —  the  distance  from  the  old  crossing  to  the 
junction  crossing  being  about  eighteen  hundred  feet. 

It  appears  that  on  the  &th  day  of  August,  1899,  a  resolw- 
tion  was  adopted  by  the  town  board  to  diiscontiime  the  use 
of  the  old  highway  within  the  loop,  but  nothing  further 
appeals'  to  ksve  been  dona  about  the  matter,  and  the  se^tn- 
edy  end  remainad  open  and  in  use  until  the  crossing  was 
closed  as  heretofore  mentioned.    In  fact,  the  highway  which 
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formed  the  southerly  end  of  the  loop  is  still  in  use  except 
that  portion  forming  the  crossing. 

It  is  true  that  the  only  question  before  this  Commission 
is  the  maimer  in  which  the  highway  shall  cross  the  railroad, 
but  the  unusual  conditions  obtaining  in  this  case  seem  to 
require,  or  at  least  warrant,  the  discussion  of  these  other 
questions  as  they  have  a  direct  bearing  upon  the  determina- 
tion of  the  issue  herein. 

If  the  old  highway  crossing  at  the  southerly  end  of  the 
loop  still  remains  an  existing  public  highway  for  the  use  of 
those  residing  on  the  westerly  side  of  the  track,  there  ought 
not  to  be  another  crossing  within  210  feet  of  the  old  crossing. 
If  the  old  crossing  is  not  a  public  crossing  but  is  a  private 
or  farm  crossing  which  some  or  all  of  the  persons  affected 
have  the  legal  right  to  use,  then  their  rights  should  be  deter- 
mined before  another  crossing  is  ordered. 

It  would  seem  that  these  legal  questions  should  be  deter- 
mined before  the  railroad,  the  town  and  the  State  enter  upon 
so  costly  an  elimination. 

The  elevation  of  the  water  in  the  lake  makes  an  under- 
grade crossing  inadvisable.  An  overgrade  structure  would 
cost  from  $60,000  to  $70,000,  which  cost  would  be  prohibi- 
tive as  the  town  will  undoubtedly  not  desire  to  raise  its 
share  of  that  amount  to  accommodate  the  few  persons  having 
property  west  of  the  railroad  as  herein  mentioned.  There 
is  testimony  to  the  effect  that  it  would  cost  about  $500  to  lay 
out  and  grade  a  highway  along  the  westerly  side  of  the  track 
at  substantially  the  same  location  as  now  used  by  permission 
of  the  intervening  land-owner.  This  estimate  includes  a 
snow  fence  but  not  the  cost  of  the  required  land. 

The  crossing  should  be  above  grade,  but  inasmuch  as  the 
cost  will  be  so  great  in  proportion  to  probable  use,  it  is 
unnecessary  at  this  time  to  determine,  as  provided  by  statute, 
the  height,  length  and  material  of  the  structure,  and  the 
length,  character  and  grade  of  the  approaches. 
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An  order  has  been  made  accordingly. 

If  the  town  board  of  Harrietstown  shall  hereafter  deter- 
mine that  the  town  is  ready  to  proceed  with  the  elimination 
and  willing  to  pay  its  share  of  the  cost  of  such  an  overhead 
stnictore,  the  Commission  will  thereupon  make  a  determina- 
tion  as  to  the  matters  above  mentioned. 

If  the  old  crossing  is  neither  public  nor  private  and  the 
town  does  not  feel  it  can  afford  to  pay  its  share  of  an  over- 
grade  crossing,  there  still  remains  the  opportunity  to  give 
these  residents  of  the  town  access  to  their  property  from  the 
public  highway  by  laying  out  a  new  highway  to  the  north 
along  the  location  of  the  present  traveled  way  to  the  Lake 
Clear  Junction  crossing.  However,  before  any  elimination 
work  at  the  crossing  shall  be  undertaken,  a  court  of  compe- 
tent jurisdiction  should  make  a  determination  as  to  the  legal 
questions  above  mentioned. 

All  concur. 
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In  the  Matter  of  the  Complaint  of  Ctjstombks  in  Owbgo 
against  Owego  Gas  Light  Company  as  to  proposed 
increase  in  price  of  gas.     [Case  No.  6445.] 

redded  April  17, 1919. 

Appearances: 

Benjamin  W.  Loring  for  the  petitioners. 

E.  H.  Palmer,  President  of  the  Owego  Gas  Light 
Company. 

//.  0.  Palmer,  Vico-president  of  the  Owego  Gas  Light 
Company. 

H.  L,  Colemun,  General  Manager  of  the  Owego  Gas  Light 
Company.  .    '_ 

Fen  NELL,  Commissioner: 

The  complaint  herein  grew  out  of  a  raise  in  price  and  an 
alleged  reduction  in  pressure  and  quality  of  gas.  On  the 
hearing  practically  no  complaint  was  made  against  the 
increase  of  25  cents  a  thousand  cuhic  feet  providing  the 
quality  and  pressure  would  be  made  satisfactory  to  the  con- 
sumers. Nineteen  witnesses  were  sworn  and  the  testimony 
showed  that  both  the  quality  and  pressure  of  the  gas  had 
been  unsatisfactory  for  some  time  prior  to  the  hearing  but 
that  some  improvement  had  taken  place  immediately  prior 
thereto.  The  company  contended  that  war  time  conditions 
made  it  extremely  difficult  to  produce  a  satisfactory  quality 
of  artificial  gas  but  that  strenuous  efforts  would  be  used  to 
produce  gas  of  a  pressure  and  quality  satisfactory  to  the 
consumers.  To  keep  track  of  the  efforts  of  the  company  and 
the  service  to  the  consumers,  the  hearing  Commissioner 
appointed  a  local  committee  with  Henry  L.  Armstrong  as 
chairman,  Benjamin  W.  Loring,  attorney  for  complainants, 
and  Roy  Colby  as  three  members,  and  the  company  selected 
H.  L.  Coleman,  John  K.  Silsbee  and  E.  H.  Palmer  as  the 
remaining  three  members.     The  Committee  were  to  receive 
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all  complaints  from  consaxners  and  take  up  each  complaint 
with  the  company^s  local  officers  to  find  and  remedj  the  con- 
dition causing  the  complaint  This  Committee  gave  freely 
of  its  time  and  efforts  during  several  months  and  helped  to 
bring  about  better  servica 

One  of  the  Commission's  inspectors  visited  Owego  for  the 
purpose  of  ascertaining  conditions,  and  in  his  report  dated 
February  28,  1919,  states  that  his  investigation  ^owed  the 
service  to  have  reached  a  reasonably  satisfactory  condition. 

Very  little  evidence  was  given  at  the  hearing  as  to  the 
need  for  the  increase  in  rates.  In  case  No.  6266,  now  before 
the  Commission,  in  which  said  Owego  company  asks  to  trans- 
fer its  franchises,  works  and  system  to  the  Empire  Gas  and 
Electric  Company,  an  inventory  was  submitted  by  the  com- 
pany totaling  $119,445.88  for  the  physical  property  exclu- 
sive of  materials,  supplies,  merchandise,  etc.  In  the  same 
case  the  division  oi  light,  heat  and  power  of  this  Commission 
estimated  the  physical  property  to  have  cost  $92,545.38.  The 
company  protested  that  this  figure  was  too  low  but  has 
expressed  its  willingness  to  accept  it  for  the  purposes  of  that 
proceeding.  The  bonds  outstanding  amount  to  $50,000  and 
the  other  indebtedness  to  approximately  $40,000,  making  a 
total  indebtedness  of  $90,000. 

The  results  of  the  operations  of  this  company  for  the  year 
1918  are  shown  in  the  following  figures  taken  from  the  report 
of  the  company  for  that  year  filed  with  the  Commission : 

Tear  ended  December  SI,  1918: 

Ou.ft.  eold     Revenue 

General  gas  sales 8,778.600  113.812.70 

IndDRtrinl    and    power 1,738,800  1,588.04 

Merchandise  and  Jobbing  revenue    465.82                           \ 

Non-operating  revenue   66.00                           I 

Totals    10,510,810   115,882.66 

Expense: 

Operating  expenses   119,488.91 

Taxes    689.84                             I 

Bond  interest  (not  actually  paid) 2.500.00 

Other  interest  1.196.76 


I 


Total  123.825.01  i 

15,882.66  I 

■  I 

Defldt  for  year  1918 17,942.46 
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Operating  a  property  that  has  a  value  of  about  $92,500 
and  making  a  deficit  of  $7942.45  for  the  year  shows  the 
necessity  for  the  increase  of  25  cents  per  thousand  cubic  feet 
Had  the  increase  been  in  force  for  the  whole  year,  the  revenue 
would  not  have  been  much  more  than  enough  to  pay  two- 
thirds  of  the  operating  expenses,  taxes  and  interest. 

The  increase  ^ould  be  permitted  to  stand. 

The  complaint  as  to  quality  and  pressure  was  well  founded 
when  made  but  has  since,  under  all  the  circumstances  of  this 
case,  been  reasonably  satisfied. 

An  order  has  been  made  accordingly. 

All  concur. 
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Petition  of  Ths  Yonkebs  Railboad  Company  under  section 
184,  Hailroad  Law,  for  approval  of  a  declaration  of  aban- 
donment of  portions  of  its  constructed  route  and  franchises. 
[Case  No.  6684.1 

Where  the  past  history,  the  present  experience,  and  the  future  prospect 
of  a  street  surface  railroad  extension  make  it  manifest  that  operating 
expenses  have  not  been  and  can  not  be  earned*,  ejid  the  railroad'  as  a 
whole  after  several  years'  operation  has  failed  to  earn  any  return 
on  investment,  the  Commission  will  approve  the  certificate  of  abandon- 
ment of  the  extension  pursuant  to  section  184  of  the  Railroad  Law. 

"  Public  conveniowe  "  can  not  be  predicated  up(»>  a  oonditioa'  where 
the  public  patronage  is  insufficient  reasonably  to  support  the  road 
from  a  financial  standpoint. 

Decided  April  17,  1919. 

Appearances: 

Alfred  T.  Davison,  233  Broadway,  New  York  city; 
Leverett  F.  Crumb,  Yonkers;  and  Addison  B.  Scoville, 
attorneys  for  the  petitioner. 

William  J.  Wallin,  Mayor;  and  William  A.  Walsh,  Corpo- 
ration Counsel,  for  the  City  of  Yonkers. 

Joseph  Esser,  Corporation  Counsel,  for  the  City  of  Mount 
Vernon. 

Frederick  T.  Bums  for  the  Village  of  Hastings-on- 
Hudson. 

Dr.  Bertram  Ball,  Yonkers,  for  the  Yonkers  Taxpayers 
Association. 

John  C.  Ten  Eyck,  Yonkers,  for  the  North  Yonkers 
Citizens  Association. 

Edward  H.  Hoffnagle,  Mount  Vernon,  President  Chamber 
of  Commerce  of  Mount  Vernon. 

C.  W.  Clark,  Yonkers,  Chairman  of  Special  Railroad 
Committee  of  the  Chamber  of  Commerce  of  Yonkers. 

Thomas  H.  Bwrke,  Yonkers,  President  Real  Estate  Board 
of  the  City  of  Yonkers* 
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Hiix,  Chairnum: 

Petitioner  is  a  street  surface  railroad  company  owning  and 
operating  stiteet  fiurfaee  railroads  in  certain  Btreets,  ayenues, 
and  highways  in  the  city  of  Yonkers  and  the  adjoining  vil- 
lage of  Hastings-on-Hudson.  It  has  filed  its  petition  dated 
December  11,  1918,  for  the  approval  by  the  Commission  of 
a  certain  declaration  of  abandonment  adopted  by  its  board 
of  direotors  on  the  10th  day  of  December,  1918,  whereby 
said  board  of  directors,  proceeding  nnder  section  184  of  the 
Railroad  Law,  undertakes  to  abandon  certain  parts  of  its 
railroad  on  the  ground  that  they  are  no  longer  necessary  for 
the  successful  operation  of  its  road  and  ibe  convenience  of 
the  public.  The  formal  ratification  and  adoption  of  such 
declaration  of  abandonment  by  the  stockholders,  pursuant  to 
said  section,  is  annexed  to  and  forms  part  of  the  petition. 

The  abandonment  covers  various  sections  of  track  in  the 
city  of  Yonkers,  and  also  includes  all  of  the  petitioner's  track 
in  the  village  of  Hastings-on-Hudson.  The  portion  of  the 
road  in  Hastings-on-Hudson  begins  at  a  point  on  the  north 
line  of  Warburton  avenue  in  the  city  of  Yonkers,  thence 
northerly  through  West  Broadway,  commonly  known  as 
"  Warburton  Avenue  extension,"  in  the  village  of  Hastings- 
on-Hudson,  across  the  Hastings  bridge;  thence  along  West 
Broadway  or  Warburton  Avenue  extension  to  Main  street; 
thence  easterly  along  Main  street  to  Farragut  road,  and 
southeasterly  on  Farragut  road  to  Green  street,  a  distance  of 
about  two  miles. 

The  petitioner  has  withdrawn  its  application  so  far  as  con- 
cerns all  of  the  abandonment  in  Yonkers,  leaving  the  appli- 
cation to  be  determined  with  respect  only  to  the  portion  of 
the  road  in  Hastings-on-Hudson.  Issue  was  joined  on  the 
petition,  and  hearings  were  had  and  evidence  taken,  the- 
Village  of  Hastings-on-Hudson  appearing  in  opposition  by 
Frederick  T.  Bums,  its  Counsel. 

The  evidence  introduced  on  the  part  of  the  petitioner,  and 
which  was  not   contradicted,    abundantly   proves   that  the- 
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operation  of  the  Hastiugs  line  has  never  been  profitable,  and 
the  sharp  accentuation  of  expense  of  operation  caused  by  the 
war  has  caused  a  corresponding  increase  in  the  deficit.  Thus, 
the  earnings  per  car-mile  of  the  Hastings  line  were  in  the 
year  1913  19.24  cents,  against  operating  expenses,  including 
taxes  and  rentals,  21.25;  in  1914,  17.31  cents,  against 
expenses  of  23.01;  in  1915,  17.51  cents,  against  expenses 
22.94;  in  1917,  receipts  of  20.06  cents,  against  expenses 
2H).39.  These  comparisons  are  made  by  adopting  as  an 
operating  expense  per  car-mile  the  average  operating 
expense  over  the  system,  and  crediting  to  the  Hastings  line 
80  much  of  the  trafiic  as  is  considered  properly  assignable  to 
that  portion  of  the  road. 

The  financial  history  of  this  company  has  been  one  of 
great  difficulty  and  distress,  and  for  the  past  six  years  the 
annual  deficits  from  operation  have  varied  from  $59,000  to 
$252,000.  No  return  has  ever  been  made  on  investment,  so 
that  it  is  not  neoessan-  to  consider  any  valuation  or  any  rate 
of  return.     There  has  never  been  any  return. 

Upon  the  facts  shown  there  seems  no  doubt  of  the  right  of 
the  petitioner  to  abandon  the  Hastings  line.  It  seems 
superfluous  to  argue  that  iinder  the  circumstances,  the  com- 
pany having  given  the  road  in  question  a  fair  trial  and  it 
not  being  needed  for  strategic  purposes  to  reach  other  sections 
lying  farther  to  the  north  or  east,  and  that  it  has  never  earned 
operating  expenses,  this  portion  of  the  road  may  fairly  be 
considered  no  longer  necessary  for  the  successful  operation 
of  petitioner's  system.  As  concerns  convenience  of  the 
public,  it  can  hardly  be  claimed  that  public  convenience  can 
be  a  defense  to  the  abandonment  unless  the  contribution 
which  the  public  makes  to  the  support  of  the  road  will 
pay  operating  expenses  and  some  reasonable  return  on 
investment. 

In  this  case  it  appears  clearly  that  no  return  on  investment 
has  ever  been  earned,  and  that  for  many  yeans  the  portion 
of  the  road  in  question  has  failed  to  earn  operating  expenses. 
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Had  the  Yonkers  syBtem  as  a  whole,  including  the  Hastings 
extension,  been  reasonably  profitable,  it  might  and  probably 
would  be  necessary  to  consider  whether  the  unprofitableness 
of  the  Hastings  track  in  and  by  itself  should  be  controlling 
upon  thiis  application.  But,  as  stated  above,  it  is  clear  from 
the  evidence  that  the  system  as  a  whole  has  been  unprofitable, 
as  well  as  the  Hastings  division  considered  separately. 
Furthermore,  if  the  Hastings  line,  either  separately  con- 
sidered or  as  part  of  the  system,  was  found  to  be  suffering 
only  a  temporary  falling  off  in  revenue  due  to  increased  war 
costs,  a  different  view  would  be  permissible.  Here,  however, 
there  is  no  indication  either  from  the  past  history,  the  present 
experience,  or  the  future  prospect  of  the  trackage  in  question 
that  even  operating  expenees  can  be  earned. 

We  think  the  applicant  has  brought  itself  by  the  evidence 
clearly  within  the  spirit  and  intent  of  section  184  of  the 
Railroad  Law.  That  section  prescribes  the  legal  steps 
neoeasary  to  be  taken  by  a  street  surface  railroad  before  it 
can  abandon  operation  of  any  part  of  its  road.  The  requisite 
facts  are  that  the  portion  proposed  to  be  abandoned  is  no 
longer  necessary  for  the  euccessful  operation  of  the  road  and 
convenience  of  the  public.  We  do  not  believe  public  con- 
venience can  be  predicated  upon  a  condition  where  the  public 
patronage  is  insuflScient  reasonably  to  support  the  road  from 
a  financial  standpoint. 

These  views  lead  to  a  determination  to  approve  the  reso- 
lution of  abandonment  which  has  been  presented,  so  far  as 
concerns  the  track  in  the  village  of  Hastings-on-Hudson,  and 
an  order  will  be  entered  accordingly. 

All  concur. 
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Petition  of  the  United  States  Raii-road  Administration, 
Boston  and  Maine  Railboad^  to  discontinue  the 
Wayville  and  Reynolds  stations.     [Case  No.  6638.] 

Abandonment  of  railroad  station:  Before  abandonment  is  ordered  it 
should  be  shown  that  the  company  had  provided  and  used  the  most 
economical  plan  for  conducting  the  business  of  the  station.  If  such  a 
plan,  after  fair  trial,  produces  a  loss  to  the  company  out  of  proportion 
to  the  public  convenience,  then  abandonment  should  be  allowed. 

Decided  AprU  22, 1919. 

Appearances: 

W.  A.  Cole,  Solicitor  Boston  and  Maine  Railroad,  North 
Station,  Boston,  Mass.,  for  petitioner. 

McKelvey  &  Stenacher  (by  Mr.  Stenacher),  Saratoga 
Springs,  for  patrons  of  Wayville  station. 

John  J.  Machrell,  5  State  street,  Troy,  and  Abbott  H. 
Jones,  10  State  street,  Troy,  for  patrons  of  Reynolds  station. 

Fennbix,  Commissioner: 

The  Director  General  of  Railroads  petitioned  that  the 
railroad  stations  at  Wayville  and  Reynolds  on  the  Boston  and 
Maine  Railroad  be  discontinued  and  closed,  on  the  ground 
that  the  amount  of  business  being  transacted  at  the  stations 
was  so  small  that  such  closing  would  be  in  the  public  interest. 

There  has  been  an  agency  station  at  Wayville  for  more 
than  twenty  years.  It  is  on  the  Saratoga  branch,  about  nine 
miles  north  of  Mechanicville  and  ten  miles  south  of  Saratoga 
Springs.    It  is  the  only  agency  station  between  those  points. 

The  business  of  the  station  for  the  year  ended  October  31, 
1918,  amounted  to  $4357.39.  About  twenty  40-quart  cans 
of  milk  are  shipped  daily,  amounting  to  substantially  250,000 
quarts  a  year.  For  the  year  ended  with  August,  1916,  ship- 
ments from  this  station  totalled  2,217,849  pounds.  The 
station  has  a  post  office  with  a  rural  delivery  route  starting 
from  it 
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The  agent  was  fonnerly  paid  $1.45  per  daj.  On  October 
ly  1918,  his  wages  had  reached  $3.62  a  day.  The  applica- 
tion to  discontinue  this  station  was  filed  October  31,  1918. 
In  January,  1919,  his  wages  were  reduced  to  $2.02  a  day, 
where  they  still  remain. 

There  has  been  an  agency  station  at  Reynolds  for  more 
than  thirty  years. 

It  is  on  the  Fitchburg  Division,  about  five  miles  west  of 
Schaghticoke  and  three  miles  east  of  Mechanicville. 

The  business  of  the  station  for  1917  amounted  to 
$2898.34,  and  for  1918  to  $1788.84.  It  was  testified  that 
the  average  business  for  ten  years  was  about  $3000  per 
year.  In  one  year  it  was  about  $40,000,  due  to  shipments 
of  barge  canal  construction  material,  but  as  this  business 
was  clearly  a  special  demand  that  will  not  occur  again  it 
was  not  considered  in  arriving  at  the  above  average.  About 
fifteen  40-quart  cans  of  milk  are  shipped  daily,  amounting 
to  substantially  200,000  quarts  a  year. 

In  1916  the  station  agent  was  paid  $2.2&  per  day  for 
thirty-day  month,  or  $67.60  per  month.  In  January,  1918, 
his  wages  had  grown  to  $95  per  month.  In  October,  1918, 
to  $190.96  per  month.  On  October  31,  1918,  this  applica- 
tion was  filed.  Later  on  the  agent  was  reduced  to  $4.48  a 
day,  for  a  strictly  eight-hour  a  day  and  no  Sundays,  making 
$116.48  per  month,  or  $1400  a  year. 

Many  witnesses  were  sworn,  and  it  was  shown  that  while 
the  stations  did  onlv  the  amount  of  business  above  mentioned 
they  constituted  a  public  convenience  to  many  shippers. 
The  problem  to  be  solved  in  these  cases  is  not  whether  the 
stations  are  so  expensive  that  the  company  ought  not  to  be 
burdened  with  their  upkeep,  but  whether  some  station 
arrangements  can  be  made  that  will  reasonably  take  care  of 
the  business  offered  and  still  not  make  too  great  a  loss.  The 
railroad  should,  in  each  instance,  provide  the  most  economi- 
cal plan  for  conducting  the  station  business.  If  the  most 
economical  plan  requires  a  greater  expenditure  than  the 
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public  oonvenienoe  reasonaUy  warrants,  then  discontinuance 
should  be  ordered*  The  system  in  use  at  these  two  stations 
can  hardly  be  so  regarded.  In  the  meantime,  and  until  such 
plan  is  adopted  and  tried,  the  petition  herein  should  be 
denied. 

An  order  has  been  made  accordingly. 

Chairman  Hill  and  Commissioners  Irvine  and  Barhite 
concur ;  Commissioner  Kellogg  not  present. 
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Proposed  schedules  of  rates  fixed  by  Iboquois  Natural  Gab 
Company  to  take  effect  January  1,  1918.  Order  to  show 
cause.     [Case  No.  6282.] 

In  the  Matter  of  the  Complaint  of  Louis  P.  Fuhbmann,  as 
Mayor  of  Buffalo,  against  Iboquois  Natubal  Gas  Com- 
pany as  to  proposed  increase  in  price  of  natural  gas.  [Case 
No.  6318.] 

In  a  gas  rate  case  the  burden  of  proof  to  establish  the  amount  of 
"capital  actually  expended"  by  the  corporation  is  not  sustained  by 
evidence  which  is  confined  to  reproduction  value  where  evidence  of  actual 
cost  and  investment  is  available. 

A  natural  gas  company  in  possession  of  what  are  known  as  gas 
leases  will  not  be  allowed  to  capitalize  such  leases  in  order  to  increase 
its -apparent  capital  upon  which  rotes  are  to  be  based. 

The  Federal  income  tax  will  not  be  allowed  as  a  deduction  from 
income  in  determining  the  return,  on  investment  of  a  public  service 
corporation. 

Decided  April  24,  1919. 

Appearances: 

Oeorge  E,  Pierce,  Esq.,  City  Attorney,  and  Messrs. 
Frederick  C.  Rupp  and  Herbert  A.  Hickman,  Assistant 
Corporation  Counsel,  for  the  City  of  Buffalo. 

Hon.  Henry  W.  Hill,  specially,  for  Buffalo  Restaurant 
Association. 

Hon.  Ross  Graves  in  person. 

S.  Jay  Ohart,  Esq.,  attorney  for  Village  of  Depew. 

B.  D.  Ja<^kson,  Esq.,  attorney  for  the  Village  of  Lancaster. 

Louis  L,  Thrasher,  Esq.,  counsel  for  the  Village  of 
Lancaster. 

Hon.  Daniel  J.  Kenefick  counsel  for  Iroquois  Natural  Gas 
Company. 

Hill,  Chairman: 

These  are  two  proceedings:  one  arising  on  a  complaint 
filed  by  Louis  P.  Fuhrmann  as  Mayor  of  the  City  of  Buffalo 
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against  certain  tariff  rates  filed  November  30,  1917,  by  the 
Iroquois  Natural  Gas  Company ;  and  the  other  a  proceeding 
initiated  by  the  Commission  by  an  order  to  show  cause.  Both 
proceedings  have  the  same  object,  which  is  to  test  the  reason- 
ableness of  an  increase  in  the  price  of  natural  gas  in  the  city 
of  Buffalo.  The  price  prior  to  the  filing  of  the  schedule  was 
32  cents  per  M  cubic  feet,  with  a  discount  of  2  cents  for 
prompt  payment,  making  the  net  rate  30  cents.  The  increase 
is  5  cents  for  the  consumption  not  exceeding  forty  M  cubic 
feet  in  any  one  month,  and  10  cents  per  M  cubic  feet  for 
amounts  in  excess  of  that  named.  By  reason  of  the  advanced 
price  for  larger  use,  it  is  estimated  that  the  net  increase  is 
about  6.436  cents  per  M.  It  will  be  noted  that  the  new 
schedule  is  peculiar  in  that  a  higher  price  is  charged  for 
large  consumption  than  for  small  consumption,  the  explana- 
tion being  that  the  demand  exceeds  the  ability  of  the  company 
to  supply  the  gas  in  practicable  volume  so  as  to  give  a  satis- 
factory service,  and  the  aim  of  the  company  evidently  is  to 
encourage  economy  in  the  use  of  the  gas  which  is  supplied. 

HISTORICAL 

For  convenience,  the  Iroquois  Natural  Gas  Company  will 
be  referred  to  as  the  Iroquois  Company,  and  the  United 
Natural  Gas  Company  of  Pennsylvania  will  be  called  the 
United  Company.  Both  corporations  are  engaged  in  the  pro- 
duction and  distribution  of  natural  gas.  In  the  year  1918 
the  Iroquois  Company  distributed  about  thirteen  million 
cubic  feet  per  day  on  the  average  in  its  territory  in  Western 
New  York,  which  extends  from  the  Pennsylvania  line  nor- 
therly to  and  including  the  city  of  Buffalo,  that  city  having  a 
population  of  about  half  a  million  people.  The  number  of 
consumers  in  Buffalo  is  about  eighty  thousand.  Of  the  total 
output  of  the  Iroquois  Company,  the  percentage  taken  by 
these  Buffalo  consumers  is  about  85  per  cent.  The  com- 
pany was  organized  in  1912,  taking  over  all  the  properties 
which  the  United  Company  then  owned  within  the  State  of 
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New  York  and  certain  relatively  small  gas  companies  in  the 
immediate  vicinity  of  Buffalo.  It  also  took  over  the  Buffalo 
Natural  Gas  Fuel  Company  which  had  previously  been 
operating  in  Buffalo  as  the  selling  and  collecting  agent  of 
the  United  Company  above  mentioned. 

The  United  Company  was  organized  in  1886.  The 
Natural  Gas  Trust,  immediately  upon  the  organization  of 
the  United  Company  and*  the  Buffalo  Natural  Gas  Fuel 
Company,  acquired  the  ownership  of  all  the  capital  stock 
of  both  companies.  It  was  at  this  time  that  gas  in  Penn- 
sylvania was  first  transported  to  the  city  of  Buffalo  and 
vicinity.  The  production  and  transportation  to  the  city  line 
of  Buffalo  from  Pennsylvania  was  handled  and  controlled  by 
the  United  Company,  the  Buffalo  Company  operating  merely 
as  a  selling  agent  of  the  United  and  confining  its  operations 
to  the  city  of  Buffalo.  In  1902  the  National  Fuel  Gas  Com- 
pany, a  New  Jersey  corporation,  was  organized  to  operate 
as  a  holding  company,  and  succeeded  the  Natural  Gas 
Trust  in  the  ownership  of  the  United  Company  and  the 
Buffalo  Natural  Gas  Fuel  Company.  At  present  the  United 
Company  and  the  Iroquois  Company  may  be  said  to  be 
sister  operating  companies,  all  of  the  capital  stocks  of 
both  being  owned  by  the  National  Fuel  Gas  Company.  The 
amount  of  gas  produced  by  the  Iroquois  Company  is  small 
when  compared  to  its  sales,  notwithstanding  its  acquisition 
of  the  gas  territory  lying  within  New  York  state  formerly 
owned  by  the  United  Company,  and  it  depend*  upon  the 
United  Company  for  76  per  cent  of  the  gas  which  it  sella 
to  its  customers,  following  in  this  respect  the  practice  of 
the  Buffalo  Natural  Gas  Fuel  Company  up  to  the  time  it 
was  taken  over  by  the  Iroquois  Company.  The  United 
Company  in  turn  buys  about  one-fifth  of  the  gas  it  turns 
over  to  the  Iroquois  Company  from  the  Peoples  Natural 
Gas  Company  of  Pittsburgh. 

The  arrangement  between  the  United  Company  and  the 
Iroquois  Company  for  the  supply  of  this  large  quantity  of 
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g88  IB  not  that  of  purohase  and  sale  but  providee  for  the 
delivery  of  the  gas  at  the  state  line,  the  Iroquois  Company 
to  aceonnt  to  the  United  Company  for  all  of  its  receipts 
except  a  eertain  p^*oentage  which  it  retains  for  its  servioes 
88  distributing  ^ent  At  about  the  time  of  the  increase  in 
tibe  Iroquois  schedule  in  Buffalo  this  percentage  was  reduced 
by  arrangement  between  the  companies  to  such  a  point  that 
instead  of  receiving  21  cents  per  M  cubic  feet,  as  the  United 
had  been  doing,  leaving  9  cents  to  the  Iroquois  Company 
for  its  percentage,  its  returns  from  this  gas  were  increased  to 
26  cents  per  M  cubic  feet;  and  it  will  be  observed  that  this 
increase  is  in  approximately  the  same  proportion  aa  tioe 
increase  in  price  demanded  of  consumers  by  the  Iroquois 
Company  under  its  new  schedules. 

At  the  time  of  the  organization  of  the  Iroquois  Company 
in  1912  under  the  laws  of  the  State  of  New  York,  such 
organization  was  subject  to  the  jurisdiction  of  the  Public 
Service  Commission  of  that  State,  and  that  Commission 
bad  the  power  and  it  was  its  duty  to  inquire  into  and  super- 
vise and  regulate  the  capitalization.  The  necessary  investi- 
gation was  entered  upon  by  that  Commission,  and  before  it 
was  completed  it  was  arranged  between  the  officials  of  the 
company  and  the  Commission  that  further  investigation 
should  be  suspended ;  and  that  the  company  should  be  allowed 
to  capitalize  at  the  desired  figure  of  $10,000,000,  and  to 
issue  in  payment  for  the  properties  io  be  taken  over  about 
$8,000,000,  upon  its  entering  into  a  stipulation  with  the 
Public  Service  Commission  which  would  safeguard  the 
public  in  future  rate  proceedings  against  any  excess  in  the 
amount  of  capital  stock  issued  over  the  value  of  the  property 
capitalized;  and  inasmuch  as  this  stipulation  plays  a  very 
important  part  in  the  disposition  of  this  ca»e,  it  is  herein 
below  inserted  verbatim,  together  with  a  parallel  column  in 
which,  for  greater  convenience,  is  stated  what  I  consider 
to  be  the  legal  effect  of  each  paragraph  with  respect  to  this 
case. 
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It  is  obvious  that  the  reason  for  making  this  stipulation 
was  to  avoid  a  long  and  tedious  investigation  of  the  values 
of  the  properties  taken  over  from  the  different  companies, 
which  would  naturally  consume  a  great  deal  of  time.  The 
purpose  of  the  Commission  seemed  to  be  to  handle  the 
matter  in  a  practical  way,  and  to  treat  the  certificate  which 
it  was  required  by  law  to  make,  namely,  that  the  capitaliza- 
tion allowed  was  required  for  the  purposes  of  the  corpora- 
tion, as  a  formality,  by  reason  of  the  making  of  the  stipula- 
tion. Thereupon  the  incorporation  was  completed  with  a 
capital  stock  of  $10,000,000,  of  which  approximately  $8,000,- 
000  was  issued  for  the  properties  acquired.  Since  that  time 
there  has  been  no  change  in  this  capital  stock  issue. 

THE  stipulation 

The  following  is  the  text  of  the  stipulation  referred  to  so 
far  as  pertinent  to  these  proceedings: 


"2.  That  in  any  proceeding  to 
fix  the  rate  or  rates  which  shall 
be  charged  as  a  maximum,  or 
otherwisCi  for  natural  gas  sup- 
plied to  customers  within  the 
cities,  towns  and  villages  now 
served  by  the  companies  whose 
properties  are  to  be  transferred 
to  the  Iroquois  Natural  Gas  Com- 
pany in  this  proceeding,  here- 
after had  before  the  Public  Service 
Commiesion,  Second  District,  or 
other  lawful  authority,  involving 
the  reasonableness  of  the  rate 
charged  for  natural  gas  in  any 
of  the  towns,  villages  and  cities 
now  served  or  supplied  by  any  of 
the  persons  or  corporations  named 
in  this  order  within  the  State  of 
New  York,  the  burden  of  proof 
shall  be  upon  >said  Iroquois 
Natural  Gae  Company  to  establish 
affirmatively    that    any    price    in 


In  any  rate  proceeding,  burden 
is  upon  Iroquois  Company  to  es- 
tablish affirmatively  necessity  for 
any  increase. 

In  default  of  meeting  burden. 
Commission  may  without  other 
proof  fix  the  now  existing  rate  as 
the  lawful  rate. 
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szcess  of  32  cents  gross  and  30 
cents  net  for  each  1000  cubic  feet 
of  natural  gas  is  just  and  reason- 
able; and  in  default  of  evidence 
fairly  and  reasonably  meeting 
such  burden,  the  Commission  or 
other  lawful  authority  may  with- 
out other  proof  or  evidence  fix  and 
determine  the  just  and  reasonable 
rate  for  natural  gas  in  said 
municipalities  at  32  cents  gross 
and  30  cents  net  for  each  1000 
cubic  feet.'* 

"3.  That  in  any  proceeding  to 
fix  the  rates,  maximum  or  other- 
wise, for  natural  gas  to  be 
charged  by  said  Iroquois  Natural 
Gas  Company,  hereafter  had  be- 
fore said  Public  Service  Commis- 
sion or  other  lawful  authority,  the 
price  paid  by  said  Iroquois 
Natural  Gas  Company  for  natural 
gas  to  any  other  corporation  or 
corporations  shall  be  open  to  in- 
quiry and  the  burden  of  proof 
shall  be  upon  the  said  Iroquois 
Natural  Gas  Company  to  establish 
afilrmatively  that  the  price  so 
paid  by  it  is  just  and  reasonable, 
or  that  the  contract  was  made  in 
good  faith  with  a  corporation  by 
which  it  is  not  controlled  and 
upon  the  best  terms  that  the 
Iroquois  Natural  Gas  Company 
could  obtain." 

"5.  That  in  any  investigation 
had  pursuant  to  the  paragraph 
hereof  numbered  3,  which  shall 
relate  to  or  involve  the  reason- 
ableness of  the  price  paid  by  the 
Iroquois  Natural  Gus  Company  to 
the  United  Natural  Gas  Company 
for     gas,      the     books,     papers. 


In  any  rate  proceeding,  price 
paid  by  Iroquois  Company  to 
United  Company  shall  be  open  to 
inquiry,  with  burden  of  proof 
upon  Iroquois  Company  to  estab- 
lish affirmatively  (1)  that  price 
is  just  and  reasonable,  or  (2)  that 
contract  wa,8  made  in  good  faith 
with  corporation  by  which  Iro- 
quois is  not  controlled  and  upon 
the  best  terms  Iroquois  can  obtain. 


In  any  rate  case  involving 
reasonableness  of  price  paid  by 
Iroquois  Company  to  United  Com- 
pany, books  and  physical  property 
of  United  Company  shall  be  open 
to  inspection  by  the  Commission 
in  the  same  manner  as  though 
United   Company   and   its   affairs 
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records  and  physical  property  of  wore  uBdor  the  fupenrisioii  and 
the  United  Natural  Gas  Company  juriadietkHi  of  the  Coauniaaioii. 
shall  be  open  to  full  inspection 
by  this  Commission,  its  engineers 
and  accountants,  in  precisely  the 
same  manner  as  though  said  cor- 
poration and  its  affairs  were 
under  the  supervision  and  juris- 
diction of  this  Commission." 

I  assume  the  effect  of  these  provisions  to  be  as  respects 
the  pending  proceedings  — 

First :  The  burden  is  upon  the  Iroquois  Company  to  eBtaI>- 
ILah  affirmatively  that  the  demanded  increaae  in  rates  is  just 
and  reasonable. 

Second:  That  the  reasonableness  of  the  increased  price 
proposed  to  be  paid  by  the  Iroquois  Company  to  the  United 
Company  ife  open  to  inquiry. 

Third :  That  it  is  incumbent  upon  the  Iroqnois  Company 
to  establish  affirmatively  that  the  increased  price  paid  by  it 
to  the  TJnited  Company  is  just  and  reasonabla 

Fourth :  That  the  alternative  of  showing  that  the  contract 
was  made  in  good  faith  by  a  eorporation  by  which  the 
Iroquois  Company  is  not  controlled  does  not  enter  into  con- 
sideration because  of  the  admitted  fact  that  while  it  is  not 
controlled  by  the  United  Company  both  it  and  the  United 
Company  are  in  the  common  ownership  of  a  third  company. 

Fifth :  That  the  books  and  physical  property  of  the  United 
Company  are  the  legitimate  subjects  of  inspection  by  the 
Commission,  and  the  facts  relative  thereto  are  to  be  con- 
sidered by  the  Commission  for  the  same  purpose  and  with 
the  same  effect  as  though  the  rates  had  been  establijshed  by 
Aat  company  instead  of  the  Iroquois  Company:  that  is  to 
say,  that  the  necessity  of  an  increased  price  to  the  United 
Company  is  to  be  determined  by  the  consideration  of  the 
return  it  would  be  entitled  to  receive  if  it  were  a  gas  cor- 
poration or  electrical  corporation  organized  under  the  laws 
of  the  State  of  New  York,  which  return  is  governed  by  the 
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fallowing  language  used  in  section  73  of  the  Public  Serriee 
Commissions  Law^  namdj: 

In  determining  the  price  to  be  charged  for  gas  or  electricity  the 
Comminiaii  may  eoasider  all  faet«  which  in  its  judgment  have  any 
bearing  upon  a  proper  determination  of  the  question  .  .  .  with  dne 
r^iard,  among  other  things,  to  a.  reasonable  average  return  upon  capital 
actually  expended  and  to  the  necessity  of  making  reservations  out  of 
income  for  surplus  and  contingencies. 

We  are  not  unobservant  of  the  claim  by  respondent's  coun- 
sel that  the  Commission,  was  without  power  to  bind  the 
Iroquois  Company  by  this  stipulation.  We  assume,  however, 
that  it  is  entitled  to  be  treated  on  the  same  basis  as  a  stipula- 
tion made  in  open  court,  to  which  class  of  stipulations  the 
courts  have  always  accorded  the  highest  sanctity  on  the 
grounds  of  public  policy.  Therefore,  for  the  purposes  of 
these  proceedings,  the  stipulation  must  be  considered  as  of 
full  force  and  effect. 

Frequent  reference  is  made  in  respondent's  brief  to  the 
formal  certificate  which  was  made  by  the  Commission  in 
1912  to  the  effect  that  the  issue  of  eight  millions  of  stock 
by  the  Iroquois  Company  in  consideration  for  the  properties 
taken  over  was  based  upon  evidence  and  was  binding  on  the 
Commission  as  a  finding  that  at  that  time  it  considered  the 
property  taken  over  to  represent  that  value.  This  I  think 
is  disingenuous^  a&  it  is  perfectly  clear  that  the  whole  object 
of  the  stipulation  was  to  leave  the  question  of  value  of  the 
property  open  for  future  inquiry.  If  that  were  not  the 
object,  then  it  is  difficult  to  see  what  object  there  could  have 
been. 

One  question  which  gave  rise  to  much  argument  in  the 
trial  of  this  proceeding  was  whether  or  not,  by  reason  of 
paragraph  5  of  the  stipulatioA,  the  books  and  physical  prop- 
erty of  the  United  C<Hnpany  were  to  be  open  to  an  inspec- 
tion by  the  CommisBion  with  respect  to  showing  the  actual 
investmeiit  which  the  United  Company  had  in  the  property 
which  was  turned  over  bj  that  company  to  the  Iroquois  Com- 
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pany  in  1912.  This  argument  arose  from  the  refusal  of  the 
United  Company  to  give  the  Commission  access  to  its  books 
so  far  as  they  related  to  those  costs,  it  claiming  that  those 
costs  have  nothing  to  do  with  the  reasonableness  of  the  price 
paid  by  the  Iroquois  Company  to  the  United  Company  for 
gas,  and  that  the  paragraph  in  question  relates  only  to  those 
facts  which  bear  upon  the  reasonableness  of  such  price. 
While  this  is  proflbably  debatable,  it  is  not  important  in  view 
of  the  conclusions  hereinafter  reached. 

THE  ISSUES 

The  issues  in  the  case  relate  to  the  rate  of  return  which 
these  companies  are  entitled  to  receive  through  the  medium 
of  the  Iroquois  Company's  price  of  gas  in  the  city  of  Buffalo. 
This  rate  of  return  is  to  be  computed  on  the  value  of  the 
property  devoted  by  the  respective  companies  to  the  public 
service  and  used  and  useful  in  such  service.  The  establish- 
ment of  these  values  involves  the  consideration  of  the  fair 
value  of  the  property  of  the  Iroquois  Company  and  also  that 
of  the  United  Company.  Upon  both  of  these  questions  the 
respondent  was  obliged  to  assume  and  did  assume  the  burden 
of  proof.  The  first  question  is  whether  or  not  the  character 
of  the  evidence  furnished  by  the  respondent  is  such  as  fairly 
to  meet  the  requirements  of  the  stipulation  prima  facie,  or 
in  other  words,  whether  or  not  it  is  su£cient  to  establisli 
a  prima  facie  case  in  support  of  the  new  rates.  If  the  evi- 
dence is  not  of  this  character  and  if  a  prima  facie  case  has 
not  been  established,  then  it  seems  to  be  the  duty  of  the  Com- 
mission under  the  terms  of  paragraph  2  of  the  stipula- 
tion arbitrarily  to  fix  the  rate  at  the  amount  originally 
charged. 

If  we  find  that  within  the  intent  of  the  stipulation  the 
evidence  furnished  by  the  respondent  has  established  its  con- 
tentions as  to  the  value  of  the  property  involved,  the  next 
question  is  whether  or  not  upon  the  whole  evidence  in  the 
case  the  previously  existing  rates,  namely  32-30  cents  per 
M  cubic  feet,  are  sufficient  to  yield  an  adequate  return. 
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EVIDENCE  OF  REPKODUCTION  COSl'S 

It  will  be  observed  that  with  regard  to  large  portions 
of  property  all  of  the  evidence  of  values  produced  by 
the  respondent  was  opinion  evidence  of  reproduction  costs, 
unaccompanied  by  evidence  of  actual  costs  or  investment. 
On  the  contrary,  the  latter  class  of  facts  was  strenuously 
withheld  from  the  record  by  the  respondent.  It  did  not 
appear  that  records  of  actual  costs  were  not  available  in  the 
respondent's  books,  but  on  the  contrary  the  unquestioned 
inference  from  the  record  is  that  they  were  and  are  avail- 
able. The  position  of  respondent  is  that  under  these  cir- 
cumstances it  had  the  right  in  meeting  the  burden  of  proof 
to  confine  its  proof  to  opinion  evidence  of  reproduction  costs. 
With  regard  to  the  gas  lands,  or  so  called  intangibles,  the 
motive  for  this  position  is  obvious,  because  actual  costs  would 
not  include  the  increased  value  placed  on  such  lands  by  the 
United  Company  as  from  time  to  time  they  were  transferred 
from  the  unoperated  to  the  operated  property  account.  A 
reference  to  the  property  account  discloses  that  unoperated 
leaseholds  carried  at  $5  per  acre,  itself  an  arbitrary  figure, 
were  increased  tenfold  when  treated  as  operated  property. 
This  increase  would  not  appear  anywhere  in  the  cost  account. 
Aside  from  this  particular  consideration,  however,  I  do  not 
consider  that  under  the  circumstances  disclosed  the  evidence 
of  reproductive  value  furnished  by  respondent  fairly  sup- 
ports its  burden  of  proof  so  as  to  establish  even  a  prima  facie 
valuation.  I  do  not  imderstand  that  the  Commission  is 
bound  to  consider  evidence  of  this  character  standing  alone, 
at  least  where  the  actual  costs  or  other  supporting  facts  are 
available  and  are  not  produced.  Such  qualified  sanction  as 
the  courts  have  given  to  the  reproduction  method  of  estab- 
lishing value  in  rate  cases  is  generally  found  to  include  this 
condition.  The  authorities  mostly  relied  on  as  a  Justifica- 
tion for  this  class  of  evidence  are  Smyth  v.  Ames  (169  U.  S. 
466),  and  the  Minnesota  rate  cases.  In  the  Ames  case,  Mr. 
Justice  Harlan,  quoting  from  an  earlier  case,  said : 
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Each  case  must  depend  upon  its  special  facts  and  when  a  court 
.  .  .  is  required  to  determine  .  .  .  rates  ...  its  duty  is  to 
take  iBto  consideration  the  interest  both  of  the  public  and  ol  the  owaer 
of  the  property,  together  with  all  other  circumstancee  that  are  fairly 
to  be  considered. 

And  he  added  — 

We  hold  .  .  .  that  the  basis  of  all  calculations  aa  to  the  reason- 
ableness of  rates  to  be  charged  .  .  .  must  be  the  fair  value  of  the 
property  being  used  by  it  for  the  convenience  of  the  public,  and  in  order 
to  ascertain  that  value  the  original  cost  of  construction,  the  amount 
expended  in  permanent  improvements,  the  amount  of  market  value  of 
its  bonds  and  stock,  the  present  as  compared  u>ith  the  original  oost  of 
eonsiruction,  the  probable  earning  capacity  of  the  property  under 
particular  rates  prescribed  by  statute,  and  the  sum  required  to  meet 
operating  expenses  are  all  matters  for  consideration  and  are  to  he 
given  such  weight  as  may  be  just  and  right  in  each  case.  We  do  not 
say  that  there  may  not  be  other  matters  to  be  regarded  in  estimating 
the  value  of  the  property.     [Italics  mine.] 

And  in  the  Minnesota  rate  cases  Mr.  Justice  Hughes  said : 

The  cost  of  reproduction  method  is  of  service  in  ascertaining  the 
present  value  of  the  plant  when  it  is  reasonably  applied  and  when  the 
cost  of  reproducing  the  property  may  be  ascertained  with  a  proper 
degree  ol  certainty. 

The  California  Commissicm  has  detennined  that  ^^the 
reproduction  cost  method  of  valuation  may  be  adopted  in  a 
rate  case  where  no  complete  or  accurate  record  of  either  the 
original  cost  or  actual  investment  .  .  .  exists".  (Re 
8m  Jose  Wcder  Co.,  P.  U.  R.  1915  E,  70«.)  And  the  Wis- 
consin Commission  has  said :  "  Neither  the  cost  of  repro- 
ducing the  existing  plant  or  system  nor  replacing  an  existing 
system  or  plant  by  an  equivalent  one  is  final  as  determining 
the  cost  new  or  present  value.  .  .  .  but  both  may  be  of 
evidential  value  in  determining  the  actual  fair  value  thereof.'* 
(Re  Jmesville  Water  Co.,  P.  U.  R  1915  A,  178.)  And  ia 
the  Clarksburff  case  the  West  Yirghiia  Commisiian  said: 
**  The  actual  investment  and  reproduction  cost  should  be 
considered  and  applied  like  all  the  other  evidence  of  value, 
whenever  they  will  in  any  way  aid  the  rate*making  body 
in  arriving  at  a  fair  value." 
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I  think  it  is  clear  from  all  the  cases  that  the  reasonable 
application  of  the  rule  is  that  the  actual  investment  should 
be  considered  where  it  is  available,  and  the  reproduction 
cost  may  be  considered  whenever  it  will  aid  the  rate-making 
body  in  arriving  at  a  fair  value  for  the  property.  It  is  of 
the  utmost  importance  in  every  case  to  be  able  to  consider 
facts  and  actual  costs  as  distinguished  from  theories  and 
speculative  or  constructive  values.  The  determination  of  a 
proper  valuation  in  a  rate  case  is  generally  a  matter  of  great 
difficulty,  and  where  actual  facts  and  costs  are  susceptible  of 
proof  it  would  seem  to  be  of  first  importance  that  they  should 
l)e  supplied.  The  unreliability  of  reproduction  values  with- 
out the  check  upon  them  which  is  made  available  by  evidence 
of  facts  is  illustrated  in  the  present  case,  where  according  to 
respondent's  brief  the  margin  of  proof  as  to  the  value  of  the 
Iroquois  property  extends  all  the  way  frqm  $9,364,000  to 
about  $15,000,000.  It  is  evident  from  this  wide  diversity 
that  the  figures  must  be  based  lai^ely  on  conjecture.  Appa- 
rently, the  item  of  eight  millions  claimed  by  the  respondent 
as  the  investment  in  the  Iroquois  Company  in  1912  has  thus 
expanded  with  the  aid  of  a  comparatively  small  additional 
investment  to  about  fifteen  millions.  Surely  such  evidence 
as  this,  based  so  far  as  the  leases  are  concerned  upon  expert 
opinion,  can  not  properly  be  accepted  as  a  basis  for  a  new 
rate. 

It  seems  clear  from  these  and  generally  from  all  the 
authorities  on  the  subject  that  evidence  of  reproduction  value 
is  only  one  factor  in  a  valuation  and  that  where  actual  cost 
or  investment  can  also  be  produced  it  should  be.  The  wisdom 
of  this  view  is  supported  by  the  daily  experience  of  the  Com- 
mission in  its  consideration  of  valuations  for  rate-making 
purposes.  As  a  method  of  establishing  values  in  rate  cases, 
reproduction  cost  first  came  into  prominence  by  reason  of 
the  qualified  sanction  apparently  given  it  by  Mr.  Justice 
Harlan  in  Smyth  v.  Ames.  It  is  interesting  to  note  that 
that  was  a  period  of  low  reproduction  costs  and  the  object 
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was  to  compel  the  lowering  of  railroad  rates  by  basing  the 
rate  of  return  on  reproduction  value  without  regard  to  the 
much  higher  original  cost  and  investment.  It  is  observable 
that  the  court  did  not  sustain  this  view,  but  held  that  the 
reconstruction  cost  was  but  one  element  of  the  proper  proof. 
The  soundness  of  this  holding  is  evident  when  we  consider 
that  the  conditions  are  now  reversed  and  that  in  the  current 
period  of  unnaturally  swollen  war  costs  we  find  the  concept 
of  valuation  then  advanced  returning  to  plague  its  inventors 
and  made  use  of  by  the  owners  of  quasi-public  properties  to 
build  up  constructive  values  for  rate  purposes  largely  in 
excess  of  actual  costs  of  the  normal  pre-war  period.  Either 
use  of  these  purely  theoretical  and  highly  speculative  com- 
putations is  obviously  potential  with  great  danger  of  error 
and  injustice. 

In  any  aspect  ,of  the  case,  I  can  not  see  that  the  respon- 
dent is  entitled  to  the  increase  demanded.  The  question 
largely  depends  upon  whether  or  not  the  increase  of  five 
cents  per  thousand  in  the  price  paid  by  the  Iroquois  Com- 
pany to  the  United  Company  is  required  by  the  latter  com- 
pany in  order  to  yield  a  fair  return  upon  its  invested  capital. 
In  examining  the  affairs  of  that  company  we  find  at  the 
outset  that  its  capital  and  operating  accounts  have  been  kept 
in  a  manner  radically  different  from  those  of  other  public 
utilities,  producing  results  widely  at  variance  with  them. 
In  the  financial  accounts  of  railroads,  electric  light  com- 
panies, manufactured  gas  concerns,  and  telephone  companies, 
as  well  as  those  of  manufacturing  and  other  commercial  con- 
cerns not  under  state  regulation,  the  expenditures  originally 
made  for  fixed  capital  are  entered  in  the  capital  account,  to 
which  all  additions  are  from  time  to  time  debited  and  all 
withdrawals  credited,  and  operating  accounts  are  kept  by- 
crediting  all  revenues  on  the  one  side  and  charging  all 
expenses  and  depreciation  on  the  other;  but  it  seems  that 
both  the  TTnited  Company  and  the  constituent  companies  of 
the  Iroquois  Company  conducted  their  financial  accounts 
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quite  differently.  This  fundamental  difference  in  method  is 
described  bj  the  witness  Sartorius,  S.M.  2285,  who  states 
that  "  When  a  leasehold  is  first  acquired  it  is  placed  in  a 
division  known  as  unoperated  acreage,  and  when  drilling 
followed  and  a  producing  well  was  developed  that  acreage 
was  put  in  the  operated  class  and  a  value  per  acre  estab- 
lished on  a  basis  of  production  over  a  period  of  time'\ 

The  effect  of  this  difference  in  method  upon  the  property 
accounts  of  the  company  is  of  course  profound.  It  amounts 
to  capitalizing  the  leases  as  rapidly  as  they  are  developed. 
Thus  we  have  two  profit  accounts:  (1)  a  primary  account  in 
which  so  called  profits  earned  by  the  company  in  its  drilling 
and  development  department,  instead  of  being  credited  to 
income,  are  carried  to  capital  account,  where  they  form  a 
basis  for  increased  capitalization  and  are  used  to  justify 
higher  rates;  and  (2)  the  ordinary  operating  profits  or  reve- 
nues, which  may  be  termed  a  secondary  profit  or  income 
account,  but  which  alone  is  treated  as  the  real  income  for 
rate  purposes. 

The  question  of  the  admissibility  of  these  financial  methods 
has  received  attention  in  other  recent  natural  gas  rate  cases 
determined  by  the  public  service  commissions  of  other  States. 

In  the  case  of  Northeastern  Oil  and  Oas  Co.  (Ohio), 
P.  tr.  R.  1916  D,  693,  the  wells  were  valued  in  the  absence 
of  cost  records  by  letting  their  assumed  cost  absorb  the  cost 
of  the  dry  holes.  With  respect  to  capitalizing  the  leases  or 
acreage  the  Commission  said :  "  It  is  extremely  difficult  to 
find  any  fair  basis  on  which  to  calculate  the  value  of  gas 
leases  and  especially  those  covering  undeveloped  territory. 
However,  the  commission  is  of  the  opinion  that  whatever 
simis  are  necessarily  expended  for  acquiring  and  holding 
leases  upon  a  sufficient  amount  of  territory  to  meet  present 
demands  and  to  make  reasonable  provision  for  the  future 
should  be  treated  as  an  operating  expense  " ;  and  any  item 
in  excess  of  actual  cost  was  excluded,  as  was  also  a  theoreti- 
cal item  of  value  for  right  of  way.    The  Commission's  engi- 
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neer,  whose  report  was  adopted  and  followed  by  the  com- 
mission, said,  "  It  is  impossible  to  give  a  producing  well  a 
reproductive  value".  The  leases  were  not  allowed  to  be 
capitalized. 

Another  case  was  determined  by  the  Ohio  commission  in 
the  following  year,  Ashtabula  Oas'  Co.  (1917  D,  790), 
wherein  the  commission  held  (p.  803)  that  "  the  leases 
should  not  be  capitalized  but  that  a  sufficient  amount  should 
be  allowed  as  an  operating  expense  to  provide  for  acquiring 
and  holding  leases  to  safeguard  the  future  and  to  pay  lease 
and  well  rentals";  and  a  small  sum  was  allowed  for  that 
purposa 

In  the  Clarksburg  Light  &  Heat  Co.  case  (W.  Va.), 
P.  U.  R.  1917  A,  577,  a  valuation  was  permitted  of  the 
developed  wells  and  undeveloped  acreage  —  but  it  is  notice- 
able that  in  that  case  the  question  of  the  propriety  of  the 
item  was  not  raised  so  that  the  question  was  apparently  not 
at  issue. 

In  the  Osage  amd  Oklahoma  case,  determined  by  the  Okla- 
homa commission,  reported  id.  p.  426,  the  Ohio  cases  were 
followed,  the  commission  saying  at  page  447,  after  referring 
to  the  Clarksburg  case,  "  In  this  case,  however,  the  commis- 
sion has  assigned  no  value  to  the  leases  of  the  company  and 
no  separate  value  to  the  gas  produced  except  as  a  factor  of 
operating  expense". 

We  think  the  authorities  cited  discredit  the  accounting 
methods  adopted  by  the  respondent  in  the  respect  mentioned. 
It  would  seem  that  on  principle  as  well  as  authority  such 
methods  are  inconsistent  with  the  tenets  of  rate  making  by 
public  service  commissions  as  generally  sanctioned  by  the 
courts.  The  expenditure  of  the  money  of  the  corporation 
for  gas  leases  is  of  course  a  legitimate  capital  expenditure ; 
but  to  swell  the  capital  account  by  reason  of  gas  produced 
by  the  corporation  on  such  leases  would  seem  to  be 
inadmissible. 
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Without  regard  to  the  foregoing  criticism,  however,  and 
accepting  the  company's  own  method  of  accounting,  we  find 
that  its  rate  of  return  upon  its  claimed  capital  from  the 
inception  of  the  company  in  1886  to  and  including  the  year 
1917,  that  heing  the  last  year  for  which  the  figures  arc 
available,  was,  according  to  the  results  reported  by  the  Com- 
mission's expert,  17.03  per  cent.  This  included  two  large 
stock  dividends.  And  it  is  evident  from  the  report  that  the 
capital  account  has  been  largely  built  up  from  surplus  earn- 
ings. It  is  also  notable  that  the  earnings  for  the  final  three 
years  of  the  period  were  large  and  show  an  upward  curve, 
being  respectively  11.04,  13.18,  and  14.54  per  cent.  To  be 
sure  these  results  are  not  fully  accepted  by  the  respondent's 
counsel,  who  insists  in  his  brief  that  the  rate  for  1017  did 
not  exceed  11.75,  and  that  the  average  during  the  company's 
life  did  not  exceed  13.40.  But  even  these  admitted  rates  of 
earnings  are  in  excess  of  those  which  have  been  determined 
to  be  fair  in  other  recent  natural  gas  cases.  I  refer  to  the 
Clarksburg  case  supra,  cited  on  another  point  by  the  respon- 
dent, where  8  per  cent  was  determined  upon  as  a  fair  rate ; 
the  case  of  Landon  v.  Public  Utility  Commismon  of  Kansas, 
in  which  the  commission  allowed  only  6  per  cent,  which  was 
increased  by  the  Federal  Court  to  8  per  cent,  234  Fed.  152 ; 
and  the  Ashtabula  case  supra,  where  10  per  cent  was  allowed. 
It  will  be  noticed  that  the  return  allowed  by  the  statute  is  an 
average  return,  and  this  provision  admits  of  lean  years  being 
averaged  with  those  yielding  more  than  the  required  rate. 

In  all  recent  rate  cases  before  the  Commission,  considera- 
tion has  necessarily  been  given  to  the  largely  increased  labor 
and  material  costs  brought  about  by  war  conditions.  From 
an  examination  of  the  operating  expense  sheet  of  the  respon- 
dent and  of  the  United  Company  it  will  be  observed  that 
natural  gas  companies,  by  reason  of  the  character  of  their 
business,  are  largely  immune  from  those  elements  of  increased 
war  costs  which  have  so  vitally  aflFected  other  classes  of  public 
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utility  corporations.  The  principal  items  are  coal,  labor 
oil,  and  steel.  These  do  not  largely  affect  a  natural  gas  com- 
pany. The  Iroquois  Company  has  discontinued  extensions 
of  its  supply  lines  so  that  expenditures  for  pipe  are  relatively 
small  to  those  required  of  a  company  which  is  not  fully  estab- 
lished ;  coal  does  not  enter  into  its  operating  costs  at  all,  and 
labor  is  not  one  of  its  important  items. 

The  Commission  feels  also  that  public  service  corporations 
must  not  expect  to  be  immune  fully  from  the  fluctuations  of 
income  which  affect  all  of  the  elements  of  the  community  in 
times  of  upheaval.  To  be  sure  they  can  not  and  ought  not  to 
be  required  to  furnish  service  at  confiscatory  rates,  but  ordi- 
nary inequalities  of  return  for  passing  periods  should  not  be 
considered  too  seriously. 

Eeferring  again  to  the  rates  of  return  of  the  United 
Company  during  the  past,  the  company  claims  that  its  con- 
tract price  with  Peoples  Company  of  Pittsburgh  for  about 
one-fifth  of  its  supply  for  Buffalo  has  recently  been  increased, 
but  that  item  is  not  sufficiently  large  to  reduce  its  conceded 
level  of  earnings  below  a  fair  rate  as  adjudicated  in  the 
determinations  to  which  I  have  referred. 

The  Iroquois  Company  received  in  1917  on  the  30  cent 
rate  an  income  applicable  to  dividends  of  $860,893.  The 
company  claims  that  its  sales  in  that  year  were  above  normal, 
and  shows  a  falling  off  in  1918  equal  to  about  $50,000  of 
gross  revenue. 

The  property  of  the  company  was  examined  in  this  pro- 
ceeding by  the  Commission's  representative  who  reported  a 
value  of  $5,451,424.50.  This  result  differed  from  the  com- 
pany's book  figures  by  the  rejection  of  about  $2,500,000 
from  the  acreage  item,  which  he  considered  unjustified.  On 
the  old  rates,  therefore,  accepting  Mr.  Henderson's  valuation, 
the  income  sheet  for  the  coming  year  would  result  substan- 
tially as  follows : 
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Income    for   dividends,    1917 $860,893 

Less  allowance  for  reduced  sales 60,000 

$810,000 

InTettment,  1912  (Henderson's  figures) $5,461,424.50 

Additions  to  property  since  that  time 1,140,061.12 

Working    capital    745,000.00 

Total  inyestment  and  working  capital $7,336,485.62 

Rate  of  return 10.4% 

This  computation  disregards  certain  items  which  might 
be  used  to  vary  the  result.  The  company,  while  claiming  that 
its  property  values  should  not  be  reduced  by  reason  of  depre- 
ciation or  obsolescence  covering  the  period  since  1912,  wishes 
to  increase  its  amortization  charge  from,  this  time  forward 
largely  because  of  a  possible  giving  out  of  the  gas  supply 
in  the  future.  Surely  if  the  life  is  to  be  amortized,  the 
entire  amortization  should  not  be  concentrated  on  the  remain- 
ing  period  of  life,  but  should  be  spread  over  the  entire  life 
both  past  and  future.  But  this  scale  of  amortization  is  itself 
purely  theoretical  and  has  been  adopted  only  since  the  begin- 
ning of  this  proceeding.  It  is  not  fair  to  assume  this 
theoretical  death,  and  that  when  it  occurs  the  company's  pipe 
system  must  be  scrapped.  Even  now  the  company  is  owned 
in  common  with  the  Buffalo  illuminating  gas  system  and  is 
planning  for  a  mixed  gas  in  the  future. 

It  also  ignores  Tyng's  estimate  of  $45,469  for  increased 
taxes  resulting  from  the  Federal  income  tax  which  the  com- 
pany claims  as  a  deduction  from  income.  I  think  this  tax 
can  not  be  considered  as  a  deduction,  like  property  and  fran- 
chise taxeb,  before  striking  a  balance  which  will  represent 
the  net  income  or  return  on  investment.  The  income  tax 
is  a  tax  not  on  property  or  on  earnings,  but  on  the  income  as 
such.  In  intent  it  is  not  a  tax  on  the  corporation  or  its  prop- 
erty, but  on  the  income  which  is  transmitted  to  its  final 
recipient,  the  stockholder,  and  is  paid  at  the  source  purely  as 
a  matter  of  expediency  in  its  collection.  This  is  obvious 
because  the  dividend  in  the  hands  of  the  recipient  is  relieved 
from  the  tax  upon  it  being  shown  that  it  was  paid  at  the 
source  and  not  otherwise.    If  it  were  paid  by  the  stockholder 


136      Public  Skevice  Commission,  Second  Disteict 

he  could  not  transfer  the  burden  to  the  consumer  and  thus 
spread  it  over  the  general  community,  nor  was  it  the  intent 
of  the  statute  that  he  should  be  allowed  so  to  do ;  but  if  the 
corporation  is  allowed  to  deduct  it  as  an  expense  before  arriv- 
ing at  the  net  income  or  rate  of  return,  the  statutory  intent 
in  this  respect  will  be  defeated. 

The  respondent's  counsel  urges  that  the  United  Company 
may,  if  it  is  dissatisfied  with  the  Buffalo  price,  withdraw  its 
supply  entirely  from  the  Iroquois  Company  and  thus  cut  oif 
all  supply  from  the  city  of  Buffalo.  Whatever  force  there 
may  be  in  this  suggestion,  I  do  not  see  that  it  is  one  which 
the  Commission  can  allow  to  influence  its  determination.  It 
would  seem  to  be  purely  a  question  of  policy  for  the  con- 
sideration of  the. consumers  of  gas  in  that  city. 

Commissioners  Irvine  and  Fennell  concur  in  opinion  of 
Hill,  Chairman;  Commissioner  Kellogg  taking  no  part. 
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OPINION  BY  COMMISSIONER  BARHITE 


Proposed  schedules  of  rates  fixed  by  Iboquois  Natural  Gas 
Company  to  take  effect  January  1,  1918.  Order  to  show 
cause.      [Case  No.  6282.] 

In  the  Matter  of  the  Complaint  of  Louis  P.  Fuhbmann,  as 
Mayor  of  Buffalo,  against  Iboquois  Natural  Gas  Com- 
pany as  to  proposed  increase  in  price  of  natural  gas. 
[Case  No.  6318.] 

When  a  nirtural  gas  company  etipulates,  as  one  of  the  conditions  upon 
which  an  order  authorizing  it  to  purchase  several  properties  is  made 
by  a  Public  Service  Commission,  that  in  any  rate  proceeding  it  will 
assume  the  burden  of  proof  and  establish  affirmatively  that  new  pro- 
posed rates  are  just  and  reasonable,  such  stipulation  is  binding  upon 
i;he  company. 

Whenever  a  natural  gas  company  stipulates,  that  if  in  any  proceeding 
to  determine  rates  the  reasonableness  of  the  price  paid  by  one  company 
to  another  for  gaa  is  in  question,  the  books,  records,  and  papers  of  the 
company  shall  be  open  to  full  inspection  by  the  Commission,  it  is  not  a 
compliance  with  the  terms  of  that  stipulation  for  the  company  to  refuse 
to  aUow  its  books  to  be  examined  by  the  Commission  for  information 
desired  by  the  Commission,  and  then  to  offer  other  evidence,  acceptable 
to  the  company,  upon  the  point  concerning  which  information  was 
desired  from  the  books. 

The  determination  of  the  value  of  the  property  of  a  company  should 
not  be  based  entirely  upon  reconstruction  cost  when  it  is  possible  to 
ascertain  the  amount  of  the  original  investment. 

When  a  holding  company  owns  or  controls  one  hundred  per  cent  of  the 
stock  of  a  public  service  corporation  and  the  latter  company  desires  an 
increase  in  rates,  the  inquiry  need  not  be  limited  to  an  examination  of 
the  financial  affairs  of  that  company,  but  may  include  an  investigation 
into  the  business  of  the  holding  company  to  determine  the  financial 
results  of  its  relation  with  the  public  service  corporation. 

An  annual  sum  euflSicdent  to  comipensate  after  an  estimated  period 
for  the  entire  value  of  a  plant  at  the  end  of  its  life  should  not  be  allowed 
in  a  rate  charge  when  it  appears  that  thereafter  the  plant  may  be 
adapted  to  other  purposes  which  will  continue  to  yield  revenue  to  the 
stockholders. 
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In  fixing  the  r»te  of  a  public  service  corporation  the  character  of  the 
service  should  be  considered,  and  the  public  should  not  be  required  to 
pay  more  than  the  services  rendered  to  it  are  reasonably  worth. 

Decided  April  24,  1919. 

Appeaaxmces: 

Oedrge  E.  Pierce^  Esq.y  City  Attorney,  and  Messrs. 
Frederick  0.  Bupp  and  Herbert  A.  Hickmany  Assistant 
Corporation  Counsel,  for  the  City  of  Buffalo. 

Hon.  Henry  W.  HiU,  specially,  for  Buffalo  Bestaurant 
Association. 

Hon.  Boss  Graves  in  person. 

S.  Jay  Oharty  Esq.y  attorney  for  Village  of  Depew. 

B.  D.  Jachs&riy  Esq.y  attorney  for  the  Village  of  Lancaster. 

Loms  L.  Thrashery  Esq.y  counsel  for  the  Village  of 
Lancaster. 

Hon.  Daniel  J.  Kenefick  counsel  for  Iroquois  Natural  Gas 
Company. 

Baehitb,  Commissioner: 

Case  No.  6282  is  a  proceeding  instituted  by  this  Commis- 
sion upon  its  own  initiative  wherein  the  Commission  seeks 
by  means  of  an  order  to  show  cause  to  determine  whether  a 
schedule  for  increased  rates  filed  by  the  Iroquois  Natural 
Gas  Company  is  just  and  reasonable  and  not  in  violation 
of  any  provision  of  law.  Soon  after  the  Commission  had 
begun  its  proceeding,  the  then  Mayor  of  Buffalo  filed  a  com- 
plaint against  the  same  schedule  (case  No.  6318)  and  asked 
for  a  review  by  the  Commission.  As  the  object  of  the  two 
proceedings  is  the  same  they  were  consolidated  with  the  con- 
sent of  the  parties,  and  the  evidence  taken  and  the  proceed- 
ings had  apply  to  both  oases.  Complaints  were  also  filed  by 
other  parties,  but  as  a  determination  of  the  two  cases  now 
under  consideration  must  be  applicable  to  all  other  proceed- 
ings brought  for  a  determination  as  to  the  validity  of  the 
schedule  of  rates  filed  by  the  company,  it  will  be  unnecessary 
to  consider  those  cases. 
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After  the  schedules  for  increased  rates  had  been  filed  by 
the  company  and  pending  the  determination  of  the  proceed- 
ings based  upon  the  order  to  show  cause  and  upon  the  com- 
plaint of  the  Mayor,  this  Commission  made  an  order  pro- 
viding that  the  rates  then  in  force  should  continue  during 
the  pendency  of  the  proceeding,  the  basis  of  such  order  being 
an  order  made  by  the  Commission  in  1912,  and  a  stipulation 
of  the  company  filed  in  pursuance  of  such  order  at  the  time 
the  company  b^an  business,  it  being  the  opinion  of  the  Com- 
mission that  the  schedules  for  increased  rates  were  a  viola- 
tion of  said  order  and  said  stipulation.  The  Commission  in 
support  of  its  order  began  a  proceeding  in  the  Supreme 
Court  for  its  enforcement.  The  City  of  Buffalo  was  made 
a  party  to  this  proceeding.  The  Court  made  its  judgment  to 
the  effect  that  the  company  under  its  stipulation  could  not 
make  its  proposed  increased  rates  effective  until  it  had  shown 
that  they  were  reasonable  and  just.  The  company  appealed 
from  the  judgment,  and  it  was  reversed  by  the  Appellate 
Division  which  held  that  the  company  had  the  ri^t  to  file 
its  schedules  and  put  in  force  its  new  rates  notwithstanding 
the  order  of  the  Commission  and  the  stipulation  of  the  com- 
pany made  in  1912.  The  determination  of  the  Appellate 
Division  has  been  affirmed  by  the  Court  of  Appeals.  It  may 
be  said  that  the  company  volimtarily  at  different  times  put 
off  the  effective  date  of  the  schedule  of  increased  rates  at 
the  request  of  the  Commission  and  the  City  of  Buffalo,  the 
times  amounting  in  the  aggregate  to  four  months. 

The  company  also  made  application  to  the  Supreme  Court 
for  a  writ  of  prohibition  to  prevent  this  Commission  from 
proceeding  with  the  two  cases  now  under  consideration,  upon 
the  ground  that  the  company  was  engaged  in  business  which 
was  of  an  interstate  character  over  which  the  Commission 
has  no  jurisdiction,  but  the  writ  was  denied. 

With  the  above  brief  history  of  the  proceedings  which  have 
been  had  in  the  matters  under  review,  we  will  proceed  to  a 


140     Public  Seevicb  Commission,  Second  Disteiot 

discussion  of  the  evidence  and  the  rules  of  law  applicable 
thereto. 

The  Iroquois  Natural  Gas  Company,  as  its  name  indi- 
cates, is  engaged  in  the  business  of  producing,  distributing, 
and  selling  natural  gas  to  different  cities  and  villages  within 
the  State  of  New  York.  It  is  in  evidence  that  in  1917,  the 
last  year  in  which  the  figures  are  available,  that  it  disposed 
of  13,997,960,000  cubic  feet  of  its  product.  Seventy-six 
and  twenty-seven  hundredths  of  one  per  cent  of  this  gas  was 
bought  from  the  United  Natural  Gas  Company,  a  Pennsyl- 
vania corporation  with  its  principal  office  in  that  State.  Part 
of  the  balance  was  procured  from  wells  owned  by  the 
company  in  the  State  of  New  York,  and  part  was  purchased 
within  the  same  State,  but  that  fact  is  not  important. 

The  company  is  a  domestic  corporation  organized  May  23, 
1911,  with  a  present  authorized  capital  of  ten  million  dollars. 
On  June  5,  1912,  the  Commission  made  an  order*  in  effect 
authorizing  the  company  to  begin  business,  and  among  other 
things  to  acquire  the  works,  franchises,  and  systems  of  seven 
companies  and  of  an  individual,  and  to  issue  its  capital 
stock  in  payment  therefor.  Under  this  order  the  company 
issued  $8,027,505  of  its  capital  stock  in  payment  of  the 
various  properties  purchased.  In  October  of  the  same  year 
the  company  was  authorized  to  issue  $5000  of  its  capital 
stock  for  cash  in  payment  of  organization  taxes.  The  total 
capital  stock  issued  thus  became  $8,032,505,  and  has 
remained  at  the  same  figure  to  date.  The  company  has  not 
issued  any  bonds  and  owes  no  debts  except  those  presumably 
of  an  ordinaiT  business  nature. 

As  a  part  of  the  property  acquired  under  this  order,  the 
company  purchased  all  of  the  works,  system,  franchises,  and 
property  belonging  to  the  United  Natural  Gas  Company 
within  the  State  of  New  York,  and  paid  therefor  with  its 
capital  stock  to  the  amount  par  value  of  five  million  five 
hundred  eighty-nine  thousand  five  hundred  and  five  dollars 
($5,589,505).     The  United  Company  thus  became  for  a 
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time  the  controlling  factor  in  the  affairs  of  the  Iroquois  Com- 
pany, not  alone  because  of  stock  control  but  as  the  source  from 
which  the  Iroquois  has  since  it  began  business  obtained  more 
than  three-quarters  of  its  supply  of  gas.  The  disposition  of 
the  stock  of  the  Iroquois  Company  obtained  by  the  United 
Company  may  be  traced.  By  its  report  filed  with  the  Com- 
mission for  the  last  six  months  of  1912,  it  appears  that  the 
Iroquois  Company  had  three  stockholders,  namely,  The 
Buffalo  Natural  Gas  Fuel  Company,  Coal  and  Iron  Exchange, 
Buffalo,  New  York,  17,500  shares:  this  stock  represents  the 
purchase  price  by  the  Iroquois  Company  from  the  Buffalo 
Natural  Gas  Fuel  Company  of  property  under  the  order  of 
June  5,  1912 ;  National  Fuel  Gas  Company  of  26  Broadway, 
New  York,  6930  shares:  how  the  last  stock  was  obtained 
does  not  appear  and  probably  is  not  of  much  importance; 
United  Natural  Gas  Company,  55,895  shares:  this  last 
amount  of  stock  was  obtained  from  the  Iroquois  Company 
pursuant  to  the  order  of  June  5th  and  was  the  purchase 
price  of  the  property  sold  by  the  United  Company  to  the 
Iroquois.  During  the  year  1913  the  stock  ownership 
changed.  By  the  report  of  that  year  it  appears  that  at  the 
end  of  the  year  the  stockholders  had  been  reduced  in  number 
to  two:  National  Fuel  Gas  Company,  65,930  shares;  and 
the  United  Natural  Gas  Company,  14,395  shares.  The  same 
ownership  continues  as  appears  by  all  the  reports  filed.  In 
fact,  it  is  evident  that  the  National  Fuel  Gas  Company  has 
complete  control  not  only  of  the  Iroquois  Company  but  also 
of  the  United  Company.  An  officer  of  the  National  Fuel 
Gas  Company  was  sworn,  and  he  testified  that  that  company 
either  owned  or  controlled  100  per  cent  of  the  stock  of  the 
Iroquois  Company  and  of  the  United  Company ;  and  several 
of  the  annual  reports  of  the  National  Fuel  Gas  Company 
in  evidence  are  to  the  same  effect. 

In  other  words,  the  holding  company  absolutely  controls 
not  alone  the  Iroquois  Company  which  distributes  the  gas  in 
New  York  state,  but  also  the  Pennsylvania  company  which 
supplies  the  gas  to  the  distributing  company  under  contract. 
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At  the  outset  of  the  case  the  Iroquois  Company  was 
required  to  produce  its  proof.  This  ruling  was  based  upon 
that  clause  in  the  order  and  stipulation  noted  above,  which 
provides  that  in  any  rate  proceeding  the  burden  of  proof 
shall  be  upon  the  Iroquois  Company  to  establish  affirmatively 
that  any  price  in  excess  of  thirty-two  cents  gross  and  thirty 
cents  net  for  each  one  thousand  cubic  feet  of  gas  is  just  and 
reasonable.  The  company  did  not  deny  the  stipulation  but 
denied  its  legality,  and  took  exception  to  the  ruling  that  the 
company  should  first  proceed  with  its  proof.  No  legal  reason 
has  been  advanced  why  the  company  should  ignore  its  stipu- 
lation; and  the  order  made  by  the  Commission  in  1912 
expressly  provides  that  the  authorizations  and  consents  given 
to  the  company  were  based  upon  certain  express  conditions, 
one  of  which  was  the  stipulation  to  which  we  have  referred 
and  which  was  to  be  embodied  in  the  order  entered. 

No  reason  is  stated  by  the  company  in  its  answers  why 
the  increased  rates  are  necessary  except  the  general  allega- 
tions that  such  rates  will  yield  only  a  fair  return  upon  the 
value  of  the  property.  It  is  true  that  in  People  ex  ret.  N. 
T.  C.  &  H.  R.  R.  R.  Co.  V.  P.  8.  C,  215  K  T.  241,  it  is  held 
in  a  railroad  case  that  the  mere  fact  that  the  rate  has  been 
raised  carries  with  it  no  presumption  that  it  was  not  right- 
fully done,  but  in  the  present  case  the  Commission  had  before 
it  its  own  public  records  afterward  submitted  in  evidence, 
namely,  the  annual  reports  of  the  Iroquois  Company  which 
show  that  on  December  31,  1912,  six  months  after  it  had 
begun  business,  it  had  accumulated  a  corporate  surplus  of 
$183,205.05,  which  on  the  3l8t  day  of  December,  1917,  had 
increased  to  $1,912,539.32.  The  same  reports  show  that 
during  the  years  1914,  1915,  1916,  and  1917  dividends  had 
been  declared  amounting  in  the  aggregate  to  25  per  cent, 
requiring  a  total  payment  of  $2,008,125,  which  added  to  the 
accumulated  surplus  makes  a  profit  of  $3,920,664.32  for 
five  and  one-half  years,  or  a  yearly  average  upon  the  capital 
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stock  issued  of  over  8.87  per  cent.  There  is  a  slight  dis- 
crepancy between  the  amount  of  stock  authorized  by  the  order 
of  1912  and  that  named  in  the  annual  reports,  but  the  differ- 
ence is  so  small  as  to  be  of  no  consequence.  It  further  appears 
from  the  evidence  that  the  United  Company  is  in  reality  one 
of  the  principals  dealing  with  the  City  of  Buffalo  and  the 
other  customers  of  the  Iroquois  Company.  The  United  Com- 
pany furnishes  over  76  per  cent  of  the  gas  used  by  the 
Iroquois  Company,  and  this  gas  is  not  sold  to  the  Iroquois 
Company  but  is  simply  furnished  to  the  Iroquois  Company 
for  distribution  as  agent  of  the  United  Company.  In  a  con- 
tract between  the  two  companies  dated  July  1,  1912,  which 
had  for  its  basis  a  supply  of  natural  gas  to  be  furnished  by 
the  United  Company  to  the  Iroquois  Company,  in  the  words 
of  the  contract  "  For  sale  and  distribution  to  consumers  for 
account  of  the  United  Company,"  it  is  clearly  apparent  that 
the  United  Company  is  the  real  principal.  In  a  letter  writ- 
ten by  the  president  of  the  United  Company  to  the  president 
of  the  Iroquois  Company,  dated  December  1,  1915,  this 
language  is  used :  "  The  third  paragraph  of  the  contract 
between  the  Iroquois  Natural  Gas  Company  and  the  United 
Natural  Gas  Company  is  modified  so  that  the  United  Com- 
pany will  receive  seventy  per  cent  instead  of  sixty-six  and 
two-thirds  per  cent  as  in  said  paragraph  specified,  and  that 
the  Iroquois  Company  will  retain  the  balance  of  the  net 
proceeds  as  its  commissions."  In  a  letter  dated  November 
19,  1917,  between  the  presidents  of  the  two  companies, 
appears  this  sentence :  "  The  Iroquois  Company  is  to  pay 
the  United  Natural  Gas  Company  out  of  the  proceeds  of  the 
gas  sold  by  the  Iroquois  Company  for  account  of  the  United 
company,  etc."  The  amended  contract  made  between  the 
United  Company  and  the  Iroquois  Company  on  the  24th 
day  of  November,  1917,  contains  this  clause:  "The 
Iroquois  Company  is  entitled  to  retain  the  balance  of  the  net 
pro^eds  of  the  sale  of  gas  as  commissions  for  its  services  in 
transporting,  selling,  and  distributing  the  gas  for  the  United 
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Company."  That  there  can  be  no  doubt  that  the  United 
Company  is  one  of  the  principals  in  the  dealings  with  the 
customers  of  the  Iroquois,  is  well  illustrated  by  the  contracts 
and  the  communication  between  the  officers  of  the  companies. 
The  evidence  shows  that  the  United  Company,  from  and 
including  the  year  1886  to  and  including  the  year  1917,  had 
paid  in  dividends  an  average  of  17.55  per  cent  annually. 

It  was  conceded  upon  the  trial  that  the  National  Fuel 
Gas  Company  at  the  time  of  the  consolidation  in  1912  owned 
the  stock  of  the  United  Company,  and  we  have  already  called 
attention  to  the  fact  that  the  same  company  soon  after  the 
consolidation  became  the  owner  of  the  controlling  interest 
in  the  stock  of  the  Iroquois,  and  now  and  for  some  time  has 
been  in  complete  control  of  that  company.  The  Iroquois 
Company  and  the  United  Company  are  but  fingers  upon  the 
same  hand,  controlled  by  the  same  brain,  and  turn  their 
profits  into  the  same  treasury.  The  career  of  the  controlling 
company  shows  increasing  prosperity.  In  1913  its  net  earn- 
ings were  $2,737,811.98;  in  1914,  $3,123,101.15;  in  1915, 
$3,263,140.71;  in  1916,  $3,9^8,230.39;  in  1917,  $4,446,- 
495.14.  At  the  end  of  1914  its  surplus  was  $11,004,950.10, 
which  increased  at  the  end  of  1917  to  $13,471,942.98.  This 
success  was  achieved  upon  an  actual  capitalization  of 
$14,803,900  in  1914,  which  had  increased  in  1917  to 
$18,489,825. 

Regardless  of  the  stipulation  made  by  the  Iroquois  Com- 
pany, can  there  be  any  doubt  that  the  burden  of  pr5of  is 
upon  the  Iroquois  Company  to  show  the  necessity  for 
increased  rates? 

Paragraph  No.  3  of  the  order  of  1912  relates  to  an  investi- 
gation by  the  Public  Senrice  Commission  or  other  lawful 
authority  to  fix  the  rates  charged  by  the  Iroquois  Company. 
Paragraph  No.  5  of  the  same  order  provides  "  that  in  any 
investigation  had  pursuant  to  the  paragraph  hereof  num- 
bered 3  which  shall  relate  to  or  iavolve  the  reasonableness 
of  the  price  paid  by  the  Iroquois  Natural  Gas  Company  to 
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the  United  Natural  Gas  Company  for  gas,  the  books,  papers, 
records,  and  physical  property  of  the  United  Natural  Gas 
Company  shall  be  open  to  full  inspection  by  this  Commis- 
sion, its  engineers  and  accountants,  in  precisely  the  same 
manner  as  though  said  corporation  and  its  officers  were 
under  the  supervision  and  jurisdiction  of  this  Commission  ". 
Certainly  this  investigation  involves  the  reasonableness  of 
the  rates  paid  for  gas  by  the  Iroquois  Company  to  the  United 
Company,  especially  when  we  find  that  both  of  said  com- 
panies are  completely  owned  and  controlled  by  one  corpora- 
tion which  can  place  the  burden  where  it  pleases.  In  fact, 
the  situation  comes  within  the  spirit  if  not  within  the  letter 
of  that  part  of  the  stipulation  which  provides  that  the  burden 
of  proof  is  upon  the  Iroquois  Company  to  show  that  the  con- 
tract was  made  in  good  faith  ^^  with  a  corporation  by  which 
it  is  not  controlled  ". 

It  will  be  noticed  that  the  part  of  the  stipulation  which 
we  have  quoted  gives  to  the  Commission  full  inspection  of 
the  books  of  the  United  Company  in  precisely  the  same 
manner  as  though  that  corporation  and  its  affairs  were  under 
the  supervision  and  jurisdiction  of  the  Commission.  The 
Commission  has  the  right  to  use  the  books  to  obtain  such 
information  as  it  may  deem  necessary.  The  statute,  section 
72  of  the  Public  Service  Commissions  Law,  provides  "  in 
determining  the  price  to  be  charged  for  gas  or  electricity  the 
Commission  may  consider  all  facts  which  in  its  judgment 
have  any  bearing  upon  a  proper  determination  of  the  ques- 
tion although  not  set  forth  in  the  complaint,  and  not  within 
the  allegations  contained  tlierein,  with  due  regard  among 
other  things  to  a  reasonable  average  return  upon  capital 
actually  expended ",  It  was  pertinent  to  the  inquiry  and 
under  the  statute  quoted  was  the  duty  of  the  Commission 
to  determine  the  actual  cost  of  the  property  transferred  by 
the  United  Company  to  the  Iroquois  in  1912.  The  prop- 
erty had  been  capitalized  by  the  Commission  at  that  time  at 
$5,&89,505,  but  the  stipulation  to  which  we  have  called  atten- 
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tion  provides  "  in  any  proceeding  involving  the  reasonable- 
ness of  any  increase  of  such  present  rates  neither  the  Com- 
mission, the  city,  nor  the  company  shall  be  bound  or  preju- 
diced by  the  amount  of  capitalization  herein  allowed  and 
accepted  by  the  company,  or  the  valuations  herein  testified 
to  or  proved  ".  The  Commission,  in  attempting  to  determine 
the  cost  of  the  property  conveyed  by  the  United  Company 
to  the  Iroquois,  was  met  by  a  flat  refusal  on  the  part  of  the 
United  to  allow  its  books  to  be  examined  for  that  purpose. 
The  Commission  was  by  the  refusal  of  the  United  Company 
forced  through  its  experts  to  build  up  in  the  best  manner 
possible  upon  information  obtained  from  various  sources  the 
value  of  the  property  in  question,  and  the  value  thus  obtained 
is  severely  criticized  by  the  attorney  for  the  Iroquois  Com- 
pany on  the  ground  of  its  alleged  inadequacy.  An  employee 
of  the  Commission  was  sent  to  the  ofiice  of  the  United  Com- 
pany for  the  purpose  of  examining  its  books.  The  following 
is  his  testimony  as  to  the  reception  which  he  met: 

Q.  In  your  examination  of  the  United  you  were  accorded  access  to 
their  books  in  all  except  one  particular,  were  you  not? 

A.  Yes,  sir. 

Q.  What  particular  was  tbarb? 

A,  We  were  refused  access  to  particulars  relating  to  the  actual 
original  cost  of  property  which  the  United  Natural  Oas  Company  sold 
or  delivered  in  any  way  to  the  Iroquois  Natural  Oas  Company  at  the 
time  the  Iroquois  Natural  Gas  Company  was  formed  in  1&12. 

Later,  when  the  same  witness  was  under  examination  con- 
cerning a  report  which  he  had  submitted  in  which  there  was 
an  estimate  of  $2,700,000  as  the  value  of  the  property  con- 
veyed by  the  United  to  the  Iroquois  in  1912,  he  testified  as 
follows : 

Q.  The  original  was  approximately  $2,700,000.  Do  I  understand  frc»n 
that  that  the  original  cost  of  all  the  property  conveyed  to  the  Iroquois 
hy  the  United  was  $2,700,000? 

A,  That  is  our  estimate  of  what  the  original  cost  was.  As  stated 
earlier,  we  were  refused  access  to  the  records  of  >tho  company  which 
would  show  what  that  original  cost  actually  was. 
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Q.  Did  you  ask  for  access  to  those  records? 
A,  Yes,  sir. 

Q.  And  you  were  refused  access  ? 

A.  Yes,  sir.  The  officers  of  the  company  stated  that  in  their  opinion 
it  was  not  covered  by  the  stipulation  entered  into  in  1912. 

The  above  testimony  was  not  disputed  by  the  company. 

The  only  person  connected  with  the  United  Company  who 
was  interrogated  concerning  the  refusal  of  the  officers  of  the 
company  to  allow  the  representative  of  the  Commission  to 
examine  the  books  was  the  treasurer.  After  stating  that  he 
did  not  know  whether  there  was  any  request  made  to  exam- 
ine the  books  or  records  of  New  York  state  property,  the 
following  is  found  in  the  record: 

0.  You  do  not  mean  to  state  then,  Mr. ,  positively,  that 

Mr. did  not  have  access  to  all  of  your  books  at  Oil  City? 

A.  I  mean  to  say  that  they  had  access  to  all  the  books  they  asked 
me  for. 

Q.  Yes,  that  is  all? 

A.  Yesi 

Q.  What  they  were  refused  by  the  other  officers  of  your  company  and 
its  Ismryers  you  do  not  knowT 

A.  Ko,  that  I  would  not  know. 

The  United  Company  deliberately  prevented  the  Com- 
mission from  obtaining  positive  information  of  that  which 
it  is  directed  by  the  statute  to  take  into  consideration  in 
determining  the  rate  to  be  paid  for  gas,  namely  "  Capital 
actually  expended  ".  [Sec.  72,  Public  Service  Commissions 
Law.]  It  is  true  that  the  representatives  of  the  Commission 
were  referred  to  the  evidence  given  by  witnesses  called  by 
the  Iroquois  Company  for  the  purposes  of  the  consolidation 
in  1912.  In  other  words,  there  was  a  refusal  to  supply  the 
evidence  covered  by  the  stipulation  and  an  insistence  upon 
furnishing  such  evidence  as  would  be  satisfactory  to  the 
respondent  company.  It  can  hardly  be  expected  that  the 
testimony  of  men  called  in  1912  for  the  purpose  of  showing 
the  value  of  property  transferred  in  return  for  stock  of  the 
Iroquois  Company  will  satisfactorily  take  the  place  of  book 
entries  showing  tlie  actual  cost,  and  the  company  seems  to 
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have  overlooked  that  part  of  the  stipulation  which  provides 
that  "  in  any  proceeding  involving  the  reasonableness  of  any 
increase  of  such  present  rates  neither  the  Commission,  the 
city,  nor  the  company  shall  be  bound  or  prejudiced  by  the 
amount  of  capitalization  herein  allowed  and  accepted  by 
the  company  or  the  valuation  herein  testified  to  or  proved  ". 

The  company  did  not  attempt  to  give  the  actual  cost  of  its 
property,  but  proved  its  value  upon  reproduction  cost  based 
upon  the  average  price  for  the  last  five  years,  from  1913  to 
1917  both  inclusive.  The  figures  were  largely  made  by  a 
consulting  engineer  who  had  had  no  previous  experience  in 
conducting  a  natural  gas  plant.  It  is  further  stated  that  an 
expert  from  Pittsburgh  went  over  the  lines  and  made 
estimates. 

The  following  testimony  of  the  expert  will  show  the  basis 
of  his  figures : 

Q.  Did  you  examine  the  books  of  the  company  to  ascertain  what 
these  field  Unes  actually  cost  the  company? 

A,  There  is  no  actual  cost.  We  have  the  book  figure  which  is  the 
appraisal  figure. 

Q.  Can't  you  tell  the  actual  cost  to  the  company,  what  they  paid 
for  it? 

A,  The  entire  property  was  bought  through  a  etock  issue  and 
inventoried  subsequent  to  the  formation  of  the  company. 

The  counsel  for  the  company  then  made  explanation  and 
remarked,  '^  These  figures  we  are  proving  now  are  not  book 
costs,  they  are  reproduction  costs  ".  He  then  said  that  any 
addition  to  the  plant  since  the  organization  of  the  company 
appeared  in  the  books  at  actual  cost.  In  this  proceeding  the 
Commission  is  not  interested  in  the  amount  of  stock  which 
the  company  paid  for  its  property.  In  the  words  of  the 
statute,  the  amount  of  capital  actually  expended  refers  to  the 
amount  which  the  property  actually  cost.  The  witness  fur- 
ther stated  that  he  had  made  no  allowance  for  depreciation 
although  some  of  the  pipe  lines  had  been  laid  for  over  thirty 
years. 
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Before  making  any  further  examination  of  the  theory  upon 
which  the  company  bases  its  figures,  it  may  be  well  to  examine 
what  the  authorities  have  said  about  reproduction  costs. 

Chairman  Stevens,  formerly  of  this  Commission,  in  the 
case  of  Fuhrmann  v.  Cataract  Power  and  Conduit  Co.y  3  P. 
S.  C.  Rep.  Second  District,  656,  at  page  684,  in  discussing 
the  question  of  reproduction  cost,  says:  '*As  a  means  of 
ascertaining  the  amount  of  the  actual  investment  it  is  con- 
fessedly imperfect.  At  best  it  can  produce  only  an  approxi- 
mation. In  most  cases  it  varies  so  widely  from  the  actual 
cost  as  to  put  the  two  in  a  position  of  actual  hostility." 

"  This  method  of  ascertaining  the  fair  amount  of  the 
investment,  although  it  has  been  treated  with  great  favor,  is 
also  subject  to  severe  criticism.  The  first  arises  from  the 
practical  impossibility  of  ascertaining  with  any  reasonable 
degree  of  accuracy  the  cost  of  reproduction  new.  This  impos- 
sibility has  been  demonstrated  in  most  attempts  which  are 
made.  Engineers  differ  widely  in  their  results,  and  this  when 
their  professional  standing  and  integrity  are  in  every  respect 
equal.  Most  classes  of  work  involve  great  difficulties  in 
ascertaining  the  just  unit  prices,  the  amount  and  efficiency  of 
the  labor  involved,  the  skill  and  push  of  the  superintendents, 
the  power  economies  which  may  be  practiced,  the  unforeseen 
delays  and  accidents.  To  provide  against  all  possibilities  of 
any  character  which  may  enhance  expense,  the  experience  of 
the  engineer  is  usually  dragged  to  its  depths ;  his  researches 
into  the  experiences  of  others  are  pushed  to  the  uttermost. 
The  result  is  that  every  work  is  charged  with  every  expense, 
usually  upon  a  percentage  basis,  which  has  ever  been  found 
to  be  attached  under  any  conditions  to  work  of  the  character 
under  inquiry.  The  result  is  inevitable.  It  is  sure  that  all 
of  the  alleged  expenses  are  found  in  any  given  work  and  the 
resultant  is  swollen  beyond  all  reason  and  beyond  practical 
experience.  .  .  .  An  estimate  to  induce  a  plunge  into  an 
enterprise  is  not  justly  comparable  with  one  designed  to 
justify  an  existing  rate  of  dividend." 
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In  re  Mayhew  v.  Kings  Co.  Lighting  Co.j  2  P.  S.  C.  Bep. 

First  District  659,  the  Coinmissioii  says,  page  680:  "The 
company  has  produced  no  vouchers,  bills,  or  records  to  disf 
credit  the  estimates  of  the  Commission's  engineers,  or  to  gup- 
port  the  estimates  of  its  own  witnesses,  who  were  repeatedly 
asked  whether  they  had  examined  the  records  of  cost  of  the 
company  to  determine  whether  their  estimates  had  any  direct 
relation  to  the  amount  actually  spent.  •  They  did  not  produce 
actual  expenditures  to  support  their  estimates,  and  counsel  to 
the  company  expressed  to  the  Commission  the  opinion  that 
actual  cost  of  existing  property  had  nothing  whatever  to  do 
with  the  amount  to  be  considered  as  the  fair  value  of  the 
property.  In  our  opinion  it  has  a  vital  relation  and  in  view 
of  the  provision  in  the  Public  Service  Commissions  Law 
upon  this  point  the  Commission  must  give  it  full  weight  and 
consideration.  .  .  .  The  Commission  regards  as  serious 
omission  the  failure  of  the  company  to  produce  the  records, 
although  requested  to  do  so." 

In  re  Cripple  Creek  Waier  Co.,  P.  TJ.  R  1916  0,  page  788, 
the  Colorado  commission  held  that  as  it  was  able  to  ascertain 
the  true  original  cost,  that  the  valuations  made  by  the 
engineers  of  the  company  and  the  commission  should  receive 
small  consideration  at  its  hands. 

In  Smyth  v.  Ames,  169  U.  S.  466,  at  page  547,  the  original 
cost  of  construction  is  one  of  the  items  mentioned  which 
should  be  taken  into  consideration  in  determining  the  reason- 
ableness of  rates.  The  Legislature  of  the  State  of  New  York 
has  embodied  into  statute  law  the  principle  declared  by  the 
Supreme  Court  of  the  United  States. 

In  San  Diego  Water  Co.  v.  Swn  Diego,  118  Calif.  666, 
the  Court  says :  "  Nor  would  it,  on  the  other  hand,  be  just  to 
the  consumers  to  require  them  to  pay  an  enhanced  price  for 
the  water,  on  the  ground  that  it  would  now  cost  more  to 
construct  similar  works.  Such  a  contingency  may  well  hap- 
pen, but  to  allow  an  increase  of  rates  for  such  reason  would 
be  to  allow  the  water  company  to  make  a  profit,  not  as  a 


FuHBMANN  V.  Ieoquois  Natubal  Gas  Co.        151 

reward  for  its  expenditures  and  services  but  for  the  fortu- 
itous occurrence  of  a  rise  in  the  price  of  material  or  labor. 
The  law  does  not  intend  that  this  business  shall  be  a  specu- 
lation in  which  the  water  company  or  the  consumers  shall 
respectively  win  or  lose  upon  the  casting  of  a  die,  or  upon 
the  equally  impredictable  fluctuations  of  the  markets.  For 
the  money  which  the  company  had  expended  for  the  public 
benefit  it  is  to  receive  a  reasonable  and  no  more  than  a  reason- 
able reward.  It  is  to  be  paid  according  to  what  it  has  done 
and  not  according  to  what  others  might  conceivably  do.  In 
eflFect,  a  bargain  between  the  company  and  the  public  was 
made  when  the  works  were  constructed  and  this  matter  is  to 
be  determined  according  to  the  state  of  things  at  that  time.'' 

In  Antioch  v.  Pacific  Oas  cmd  Electric  Compcmy  (19M), 
6  Calif.  K  0.  R.  19,  33,  cited  L.  R.  A.  IQIBF  Notes, 
page  615,  Thielen,  Commissioner,  said:  "The  mind  of  a 
practical  man  instinctively  turns  for  first  guidance  to  the 
simple  question  of  the  amount  of  money  which  has  been 
honestly  and  wisely  invested.  While  it  is  of  course  evident 
that  there  may  be  many  circumstances  under  which  the 
application  of  this  basis  alone  would  not  be  equitable  and 
that  qualifications  must  be  made  as  justice  and  equity 
require,  it  would  seem  to  the  lay  mind  that  a  rate  fixing 
authority  will  not  go  far  wrong  if  in  determining  the  basis 
for  rates  it  first  ascertain  the  amount  of  money  which  the 
utility  has  invested  honestly  and  with  a  fair  degree  of 
wisdom  in  the  business  which  it  is  conducting  for  and  on 
behalf  of  the  public.'' 

The  Indiana  Public  Service  Commission,  in  Commercial 
Club  V.  Citizens  Gas  amd  Fuel  Company,  1916  E,  P.  TJ.  R., 
page  1,  holds  that  the  actual  cost  of  the  plant  while  not 
actually  controlling  nevertheless  would  be  very  valuable 
evidence  in  determining  present  worth. 

In  WiUcesbarre  v.  Spring  BrooJc  Water  Supply  Co.,,  4 
Lack,  Leg.  News  (Pa.)  867,  it  is  held  that  the  primary  basis 
of  any  calculation  as  to  the  value  of  a  water  plant  must  be 
the  money  actually  invested  by  the  owners. 


152      Public  Service  Commission,  Second  District 

It  is  Tiimecessary  further  to  multiply  citations.  Even  in 
those  cases  where  reconstruction  cost  is  deemed  to  be  a  proper 
basis  upon  which  to  determine  value  in  a  rate  case,  great 
stress  is  laid  upon  the  original  cost  as  an  important  means  by 
which  to  detennine  present  value.  Here  the  United  Com- 
pany absolutely  refused  access  to  records  which  undoubtedly 
would  have  given  the  true  cost  of  property  which  had  been 
turned  over  to  the  Iroquois  Company  at  an  alleged  valua- 
tion of  $5,580,505,  more  than  one-half  of  the  authorized 
capital  of  the  Iroquois  Company,  and  the  refusal  was  based 
not  upon  the  reason  that  the  books  did  not  show  such  cost 
but  upon  the  reason  that  the  stipulation  did  not  cover  the 
request  to  examine  the  books.  The  United  Company  was 
willing  to  show  the  actual  cost  provided  the  Commission  and 
the  city  were  willing  to  accept  such  evidence  as  the  company 
was  willing  to  offer. 

The  stipulation  plainly  covered  the  point  in  question.  The 
only  condition  imposed  to  make  the  stipulation  operative  is 
that  the  reasonableness  of  the  price  paid  for  gas  by  the 
Iroquois  Company  to  the  United  Company  is  in  issue.  That 
this  price  is  an  issue  is  admitted  by  the  Iroquois  Company 
when  it  proceeds  to  offer  much  evidence  upon  that  disputed 
point.  When  the  question  noted  is  in  issue,  then  the  books, 
papers,  records,  and  physical  property  of  the  United  Com- 
pany are  as  much  open  to  the  inspection  of  the  Commissiou 
as  though  the  company  and  its  affairs  were  under  the  juris- 
diction of  the  Commission.  If  it  had  been  the  intention 
to  limit  the  examination  solely  to  the  question  of  the  reason- 
ableness of  the  price  of  gas  sold  to  the  Iroquois  Company 
by  the  United  Company,  then  the  able  and  astute  counsel 
who  acted  for  the  Iroquois  Company  in  the  1912  proceeding 
would  have  seen  to  it  that  the  stipulation  clearly  expressed 
that  intention. 

If  there  can  be  any  doubt  as  to  the  true  meaning  of  the 
instrument  in  question  it  must  be  interpreted  most  favor- 
ably for  the  public. 
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People  V.  B.  R.  R.  Co.,  126  N.  Y.  29,  was  an  action  to 
have  declared  forfeited  for  non-nser  certain  franchises 
granted  to  the  company  by  an  act  of  the  legislature.  The 
Court  says,  page  37,  "  Words  and  phrases  which  are  ambigu- 
ous, or  admit  of  different  meanings,  are  to  receive,  in  such 
cases,  that  construction  which  is  most  favorable  to  the 
public.  .  .  .  The  defendant  can  not  claim  a  liberal  or 
enlarged  construction  of  the  act  to  shield  itself  against  a  for- 
feiture alleged  to  have  been  voluntarily  incurred." 

Can  the  Iroquois  Company  now  claim  an  enlarged  or 
liberal  construction  of  a  stipulation  voluntarily  made? 

In  Sprague  v.  Rochester,  159  N.  Y.  20,  at  page  26,  the 
Court  says,  "A  statute  which  creates  a  new  rule,  unknown 
to  the  common  law,  for  the  protection  of  a  city  against  its 
own  citizens,  should  be  construed  strictly  agaimt  the  city 
and  liberally  in  favor  of  the  citizen." 

In  Coosan  Mining  Co.  v.  South  Carolina,  144  TJ.  S.  550, 
at  page  562,  the  Court,  in  speaking  of  the  legislative  grants 
of  property,  franchises,  and  privileges,  says,  ''  Statutory 
grants  of  that  character  are  to  be  construed  strictly  in  favor 
of  the  public  " ;  and  again,  "  This  principle  "  it  has  said  "  is 
a  wise  one,  as  it  serves  to  dofeat  any  purpose  concealed  by 
the  skillful  use  of  terms  to  accomplish  something  not 
apparent  on  the  face  of  the  act,  and  thus  sanctions  only  open 
dealing  with  legislative  bodies". 

In  this  case,  the  State  of  New  York,  by  the  force  of  its 
statutes  through  the  body  designated  for  that  purpose, 
granted  certain  valuable  rights  and  privileges  to  the 
Iroquois  Company  by  an  order  based  upon  certain  conditions, 
one  of  which  was  the  acceptance  of  the  stipulation  in  ques- 
tion. The  parties  to  whom  the  stipulation  applied  volun- 
tarily accepted  it.  Can  any  argument  which  applies  to  the 
interpretation  of  a  grant  made  directly  by  legislative  act, 
not  be  applied  to  the  stipulation  in  question  ? 

We  have  called  attention  to  the  fact  that  the  figures  pre- 
sented to  the  Commission  as  the  value  of  the  Iroquois  Com- 
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pany  are  according  to  the  claim  of  the  company  based 
entirely  upon  reproduction  cost.  At  one  point  counsel  for 
the  company  said,  "  our  case  has  thus  far  proceeded  upon 
the  theory  of  the  reproduction  cost  and  that  is  the  theory 
we  are  going  to  continue  upon  ".  The  gentleman  who  made 
the  figures  for  the  company  is  a  consulting  engineer  who 
had  had  no  practical  experience  in  the  natural  gas  business 
upon  which  to  base  his  conclusions.  For  a  year  and  a-half 
he  represented  the  State  Tax  Commission  as  appraiser  upon 
special  franchises.  For  nearly  a  year  he  represented  the 
Public  Service  Commission  for  the  First  District  of  New 
York  state.  While  we  do  not  criticize  his  ability  as  an 
engineer,  it  is  quite  apparent  that  he  had  no  experience 
which  would  make  his  opinion  as  to  the  value  of  the  com- 
ponent parts  of  a  natural  gas  plant  of  any  particular  value. 
He  had  not  made  an  examination  of  the  plant,  but  his  knowl- 
edge was  obtained  entirely  from  the  books  of  the  company 
and  from  information  derived  from  others.  His  testimony 
was  of  the  most  theoretical  character.  It  would  appear 
from  his  testimony  that  he  did  not  in  all  cases  make  use  of 
the  experience  which  he  had  previously  had.  It  appeared 
that  some  of  the  pipe  lines  had  been  laid  for  over  thirty  years. 
He  testified  that  in  his  work  for  the  State  Tax  Commis- 
sion he  had  to  do  with  the  question  of  depreciation  of  iron 
pipe  that  had  been  laid  in  the  highway,  and  that  he  always 
allowed  from  one  and  one-half  to  two  per  cent  for  deprecia- 
tion, the  amount  depending  upon  the  size  of  the  pipe.  He 
added,  however,  with  regard  to  his  work  in  this  case,  **  We 
have  made  no  allowance  for  theoretical  depreciation  in  this 
case  ".  This  witness  added  10  per  cent  of  the  total  repro- 
duction cost  of  the  physical  plant,  as  figured  by  him,  for  a 
"  going  value  ".  The  amount  added  is  $1,482,888.07.  The 
witness  stated  he  had  assumed  10  per  cent  of  the  total  repro- 
duction value  and  added  it  as  a  part  of  the  capital  account, 
and  further  stated  that  this  is  in  accordance  with  the  best 
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practice  as  laid  down  by  the  authorities.     The  following  is 
a  part  of  the  testimony  of  the  expert : 

Q.  You  have  taken  what  you  consider  would  be  the  reproduction  coat 
of  the  physical  plant? 

A,  In  existence  today. 

Q.  And  then  added  10  per  cent  to  that  for  going  value  7 

A.  Yes,  sir. 

Q.  How  does  that  give  you  your  going  value? 

A,  WeU,  the  only  other  way  of  figuring  it  would  be  to  go  back  into 
the  operating  records,  way  back  into  1886,  and  figure  all  the  actual 
expenses. 

Q.  The  only  other  way  would  be  to  get  the  actual  expense  of  building 
up  your  business? 

A.  Of  building  up  our  business. 

Q,  Now  then,  this  is  really  a  guess  isn't  it,  this  10  per  cent? 

A.  This  is  a  guess ;  oh,  yes. 

and  later  this  testimony  was  given  by  the  witness : 

Q.  Did  you  know  that  this  Iroquois  Gas  Company  was  formed  by  the 
consolidation  or  union  of  several  other  companies? 

A.  Yes,  sir. 

Q.  Do  you  know  anything  about  the  history  of  those  companies? 

A,  I  have  not  tried  to  investigate  those  at  all.  The  companies  are  —  I 
have  listed  here  in  the  first  part  of  this  report. 

Q.  Then  as  a  matter  of  fact  not  having  the  facts  which  you  should 
have  upon,  which  to  arrive  at  the  going  value  with  any  reasonable 
degree  of  accuracy,  you  have  made  the  best  guess  you  could  under  the 
circumstances  ? 

A.  1  have  made  the  best  guess  I  could  under  the  circumstances.  Ten 
per  cent  is  the  usual  allowance. 

The  Commission  is  unaware  of  any  rule  which  allows 
a  guess  to  take  the  place  of  competent  evidence  which  may  be 
difficult  to  obtain  or  which  may  require  considerable  labor 
for  its  production. 

It  is  not  at  all  unlikely  that  an  examination  of  the  books 
would  have  shown  that  the  expense  of  building  up  the  busi- 
ness had  already  been  charged  to  operating  expenses  or 
capital  account  and  that  another  allowance  for  going  value 
could  not  be  made. 

The  witness  further  obtained  many  of  his  cost  prices  from 
the  manufacturers  of  the  various  items;  whether  or  not 
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these  were  catalogue  prices  does  not  appear.  It  is  not  at 
all  probable  from  the  witness's  testimony  that  these  prices 
were  those  at  which  the  company  could  have  bought  the 
goods.  We  all  know  as  a  matter  of  common  knowledge  that 
list  prices  are  subject  to  discounts  and  that  a  company  of 
ample  means  can  and  usually  does  take  advantage  of  that 
fact. 

Among  the  items  submitted  by  the  witness  is  the  repro- 
duction cost  of  paving  over  the  city  plant  pipe  lines  as  of 
December  31,  1917.  The  total  direct  estimated  cost  amounts 
to  $502,984.31.  This  evidence  was  allowed  as  a  part  of  the 
report  but  it  can  not  be  taken  into  consideration.  There  is 
not  a  particle  of  evidence  to  show  what  if  anything  had  been 
paid  for  paving.  Many  of  the  pipe  lines  have  been  laid  for 
years,  and  certainly  it  would  be  unjust  to  add  this  item  to  the 
cost  of  the  property.  {Buffalo  Gas  Co,  v.  City  of  Buffalo, 
3  P.  S.  C.  Eep.  2nd  Dist,  page  553,  at  page  585,  and  cases 
there  cited;  People  ex  rel.  Kings  Co.  Lighting  Company  v. 
Willcox,  210  N.  Y.  479,  at  page  494.) 

It  is  interesting  to  examine  the  method  adopted  by  one 
of  the  company  experts  to  determine  the  cost  of  drawing 
pipe  from  the  freight  station  to  the  place  where  wanted  and 
then  snaking  it.  In  1913  the  cost  of  a  team  was  $4.60  per 
day;  in  1917  it  was  $7  per  day.  Instead  of  taking  Ihe 
cost  of  teaming  per  day  for  each  year  and  then  determining 
the  average  for  five  years,  and  from  the  resultant  figure  and 
the  total  amount  of  work  done  arriving  at  the  total  cost,  he 
made  the  following  explanation  of  the  manner  in  which  he 
made  his  estimate: 

Q.  Then  how  did  you  arrive  at  the  average  cost  for  this  handling? 

A.  Each  year  by  itself,  taking  the  price  of  teams  at  $4.50  a  day,  and 
then  $7  a  day. 

Q.  But  you  are  averaging  five  years? 

A,  Yes. 

Q.  Perhaps  we  do  not  understand  each  other,  but  it  would  seem  to 
me  that  the  proper  way  to  find  out  average  was  to  add  up  the  five  years, 
the  different  cost  of  pipe,  aitf  divide  it  by  5. 

A,  Well,  we  didn't  do  it  that  way. 
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Q.  How  did  you  arrive  at  the  average? 

A,  We  took  the  labor  and  the  teaming  each  year  by  itself. 

Q.  Then  averaged  for  five  years? 

A.  And  then  struck  an  average  later  on. 

Q,  Of  the  total? 

A,  Of  the  total. 

It  is  quite  difficult  to  reconcile  some  of  his  figures  with 
his  testimony,  hut  if  we  accept  his  explanation  as  defining 
the  true  method  of  his  work  it  is  quite  evident  that  as  his 
figures  were  hased  solely  upon  estimates,  and  if  these  esti- 
mates were  carefully  made,  and  it  should  appear  that  dur- 
ing any  one  year  when  prices  were  the  highest  an  unusually 
large  amount  of  teaming  was  done,  that  the  final  result  or 
aggregate  would  be  higher  than  if  the  calculation  was  made 
by  the  first  method  suggested  in  the  testimony.  Let  us  illus- 
trate: According  to  the  witness,  the  price  of  a  team  per  day 
in  1913  was  $4.50 ;  in  1914,  $4.50 ;  in  1915,  $5 ;  in  1916,  $6 ; 
in  1917,  $7.  The  average  price  per  day  for  the  five  years 
would  be  $5.40.  If  we  assume  that  in  each  of  the  years 
1913,  1914,  1915,  and  1916,  one  hundred  days  of  teaming 
was  done,  and  that  in  1917,  the  year  of  the  highest  price, 
two  hundred  days  of  teaming  were  done,  the  total  cost  at  the 
average  price  of  $5.40  per  day  would  be  $3240.  If  how- 
ever we  figure  the  total  cost  of  each  year  by  itself,  the  total 
cost  is  $3400. 

The  witness  admitted  that  he  knew  nothing  about  the 
season  of  the  year  when  the  pipe  was  laid.  Neither  did  he 
know  whether  figures  of  the  actual  cost  were  available.  lie 
testified  — 

Q.  As  I  understand,  Mr.  ,  your  report  is  based  entirely 

upon  an  estimate? 

A.  On  an  estimate,  as  I  saw  it. 

Q,  And  not  upon  any  actual  figures  given  you? 

A.  None,  whatever. 

Q,  A  large  part  of  this  work  had  heen  done  a  great  many  yeAi*^  ago, 
had  it  not? 

A.  Yes,  sir. 
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Q.  Do  you  know  whether  figures  were  available  aa  to  actual  expenses 
of  any  of  this  work  or  not? 
A,  I  haven't  any  knowledge  of  that. 
Q.  Did  you  make  any  inquiry  a^  to  that  point? 
A.  No,  sir. 

It  may  be  said  in  passing  that  a  consulting  engineer  called 
by  the  city,  who  had  been  in  the  natural  gas  business  since 
1882  or  1883,  and  who  testified  that  he  had  laid  thousands 
of  miles  of  pipe  line,  severely  criticized  the  figures  given  in 
behalf  of  the  company  and  stated  that  many  of  the  items 
for  which  estimates  were  submitted  were  unnecessary. 

Without  further  pursuing  this  branch  of  the  case,  it  may 
be  said  that  the  company  in  only  a  few  instances  submitted 
any  figures  as  to  actual  costs  and  made  Jio  explanation  as  to 
why  such  costs  were  not  produced,  nor  was  any  claim  made 
that  they  were  not  available.  The  estimates  of  reconstruc- 
tion cost  were  based  upon  figures  taken  from  years  in  which 
very  high  prices  prevailed  and  were  very  evidently  made 
in  such  a  way  as  to  be  most  valuable  for  the  company ;  and  4o 
Commission  with  due  r^ard  to  the  law  and  its  sworn  obliga- 
tions to  the  public  would  not  be  justified  in  basing  any  new 
rate  upon  the  evidence  presented. 

The  expert  for  the  company  placed  upon  the  record  an 
income  statement,  making  a  comparison  between  the  results 
of  present  rates  and  proposed  new  rates,  based  on  operations 
of  a  normal  year.  This  statement  shows  that  under  the 
present  rates  the  company  would  receive  a  net  income  of 
$27,367.90,  but  in  his  testimony  he  calls  attention  to  the 
fact  that  under  a  recent  increase  in  wages,  which  was  esti- 
mated to  increase  the  expense  of  the  company  at  least  $36,000 
per  year,  this  net  income  would  become  a  deficit.  But  we 
have  in  the  record  figures  of  actual  business  transacted  by  the 
company  for  five  and  one-half  years  from  July  1,  1912,  to 
January  1,  1918.  These  figures  were  made  by  the  company 
itself,  and  as  they  are  based  upon  actual  transactions  over  a 
reasonable  period  of  time  they  are  more  satisfactory  and 
trustworthy  than  estimates  of  future  operations. 
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Prom  the  annual  reports  filed  with  the  (Commission  by 
the  company,«it  appears  that  from  July  1,  1912,  to  Janu- 
ary 1,  1918,  the  company  purchased  from  the  tJnited  Com- 
pany 42,237,276  thousand  cubic  feet  of  gas  and  paid  there- 
for $8,560,363.60.  If  the  company  had  paid  at  the  rate 
of  26  cents  per  thousand  cubic  feet,  the  proposed  new  rate, 
the  gas  would  have  cost  $10,981,691,76,  an  addition  of 
$2,421,328.16.  In  other  words,  the  expenses  of  the  company 
woxdd  have  been  increased  by  the  latter  amount.  During 
the  same  period  of  time,  $2,008,125  was  paid  in  dividends; 
and  in  addition,  a  corporate  surplus  was  accumulated 
amounting  to  $1,912,539.32;  a  total  net  profit  of  $3,920,- 
664.32.  Taking  from  this  profit  the  additional  expense 
which  would  have  been  incurred  by  the  payment  of  26  cents 
per  thousand  cubic  feet,  there  would  have  still  remained  a 
total  net  profit  of  $1,499,336,16,  or  an  average  yearly  profit 
of  $272,606.58,  or  a  yearly  rate  of  3.39  per  cent  upon  the 
issued  capital  stock.  These  figures  would  take  care  of  the 
yearly  increase  in  wages  of  $36,000  and  still  leave  a  yearly 
net  profit  of  $236,606.58. 

A  return  of  3.39  per  cent  upon  the  capital  stock,  which 
return  would  be  slightly  less  if  the  increased  wage  item  is 
taken  into  account,  is  undoubtedly  not  a  proper  or  sufficient 
return  if  the  affairs  of  the  Iroquois  Company  are  to  be  con- 
sidered alone,  but  the  retnm  is  sufficient  to  show  that  the 
company  will  not  be  run  at  a  loss  even  with  the  present  rates. 
The  company  is  self  supporting  and  even  pays  a  small  profit 
at  the  present  rates.  But  the  financial  affairs  of  this  com- 
pany are  so  mingled  with  those  of  another  company,  and  it 
is  so  completely  controlled  by  that  company,  that  we  must 
consider  the  relation  between  the  two.  The  Iroquois  Com- 
pany is  completely  owned  by  the  National  Fuel  Gas  Com- 
pany and  the  United  Company,  Previously  and  in  support 
of  another  point  attention  has  been  called  to  the  financial  pros- 
perity of  the  two  companies  named  and  their  relationship  to 
the  Iroquois,  but  it  will  not  be  amiss  again  to  call  attention 
to  facts  previously  noted  together  with  others  which  will 
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suppoii;  our  present  views.  The  National  Fuel  Gas  Com- 
pany is  a  New  York  corporation  with  its  offices  in  New  York 
city,  and  is  not  a  producing  company  but  a  holding  company 
owning  the  whole  or  a  majority  of  the  stock  in  six  different 
corporations.  This  corporation  also  owns  all  of  the  stock 
of  the  United  Company.  The  annual  report  of  the  Iroquois 
Company  states  that  it  has  two  stockholders,  namely,  the 
National  Fuel  Gas  Company  owning  65,930  shares,  and  the 
United  Company  owning  14,395  shares. 

The  report  to  the  stockholders  of  the  National  Fuel  Gas 
Company  shows  a  direct  or  indirect  ownership  of  100  per  cent 
of  the  stock  of  the  Iroquois.  The  vice-president  and  secre- 
taiy  of  the  National  Company  testified  that  it  owned  and 
controlled  100  per  cent  of  the  stock  of  the  Iroquois  Company, 
The  same  officer  also  testified  that  his  company  owned  all  of 
the  United  Company.  In  other  words,  all  profits  of  the 
Iroquois  Company  go,  the  greater  part  to  the  National  Com- 
pany and  a  lesser  part  to  the  United  Company,  but  eventually 
all  profits  find  their  way  to  the  treasury  of  the  National 
Company,  together  with  all  or  a  part  of  the  profits  of  other 
companies  owned  or  controlled  by  it.  An  examination  of  the 
reports  of  the  National  Fuel  Gas  Company  shows  that  com- 
pany to  be  in  an  exceedingly  prosperous  condition;  its  net 
earnings  increased  from  $2,737,811.98  in  1913  to  $4,446,- 
495.14  in  1917;  its  surplus  increased  from  $11,004,950.10 
in  1914  to  $13,471,942.98  in  1917.  It  was  the  recollection 
of  the  vice-president  and  secretary  of  the  company  that  since 
1908  cash  dividends  of  10  per  cent  have  been  paid.  In  1908 
there  was  a  stock  dividend  by  which  the  capital  stock  was 
increased  from  $2,408,100  to  $14,448,500.  Following  that 
increase  in  the  capital  stock  the  10  per  cent  cash  dividend 
still  continued. 

If  we  examine  the  affairs  of  the  United  Company  we  find 
evidence  of  an  extremely  prosperous  life.  The  average 
yearly  dividend  paid  by  that  company  from  and  including 
1886  to  and  including  1917  was  17.55  per  cent.  On 
December  31,  1917,  that  company  possessed  a  surplus  of 
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$4,800,759.63.  As  we  have  remarked  before,  the  profits 
not  only  of  the  Iroquois  Company  but  of  the  United  Com- 
pany must  eventually  find  their  way  into  the  treasury  of  the 
National  Fuel  Gas  Company;  that  the  stockholders  of  the 
Iroquois  Company  are  corporations  and  not  individuals 
makes  no  diiference  in  the  relative  rights  of  the  interested 
parties.  If  a  holding  company  may  divide  its  business  into 
several  distinct  and  separate  utility  corporations  and  then 
insist  that  the  financial  affairs  of  each  company  must  be 
considered  alone,  irrespective  of  the  prosperity  enjoyed  by 
the  holding  company  from  its  entire  business,  in  arriving 
at  a  determination  as  to  a  proper  rate  of  income  for  that 
company,  then  the  Public  Service  Commissions  Law  with 
regard  to  rate  making  is  a  delusion  and  a  snare  and  falls 
far  short  of  its  intended  purpose,  and  renders  any  attempt 
of  this  Commission  to  protect  the  public  against  what  it 
may  consider  to  be  exorbitant  rates  useless  and  unavailing. 
We  do  not  believe  that  the  law  can  be  so  construed.  The 
statute,  section  72  of  the  Public  Service  Commissions  Law, 
provides  that  in  determining  the  price  to  be  charged  for  gas 
or  electricity,  the  Commission  mav  consider  all  facts  which 
in  its  judgment  have  any  bearing  upon  a  proper  determina- 
tion of  the  question.  The  Legislature  has  left  to  the  Com- 
mission the  widest  discretionary  powers  as  to  what  facts  are 
to  be  considered.  It  was  the  evident  intention  of  the  law- 
making power  to  give  the  Commission  such  authority  as 
would  enable  it  to  do  exact  justice  between  a  company  that  was 
to  receive  the  money  and  the  patrons  who  were  to  pay  the 
money,  so  that  the  one  would  receive  a  fair  return  upon  its 
investment  and  the  other  should  be  required  to  pay  only  a 
fair  price  for  what  he  received.  As  was  said  in  People 
ex  rel.  Wood  v.  Lacomhe,  99  N.  Y.  43,  at  page  49,  "  In  the 
interpretation  of  statutes,  the  great  principle  which  is  to 
control  is  the  intention  of  the  Legislature  in  passing  the 
same,  which  intention  is  to  be  ascertained  from  the  cause 
or  necessity  of  making  the  statute  as  well  as  other  circum- 
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stances.  ...  It  is  the  spirit  and  purpose  of  a  statute 
which  are  to  be  regarded  in  its  interpretation." 

The  principle  laid  down  in  the  Lacombe  case  is  cited 
with  approval  in  Spencer  v.  Myers,  150  N.  Y.  269,  at 
page  275. 

The  principle  laid  down  in  the  case  of  SL  Louis  and  San 
Francisco  Ry.  Co.  v.  Gill,  156  U.  S.  649,  at  page  665,  is 
in  point.  In  that  case  the  Court  had  under  consideration 
the  effect  of  a  statute  which  prescribed  a  maximum  rate  of 
fare  of  3  cents  per  mile.  The  company  had  been  sued  for 
a  penalty  provided  for  a  violation  of  the  statute.  The  com- 
pany defended  upon  the  ground  that  the  portion  of  the  road 
over  which  the  plaintiff  had  been  carried  was  highly 
expensive  to  construct  and  maintain  and  that  the  cost  of 
maintenance  and  transporting  passengers  over  it  exceeded 
the  minimum  rate  fixed  by  law.  The  Supreme  Court  held 
that  the  correct  test  was  as  to  the  effect  of  the  law  on  "the 
defendant's  entire  line,  and  not  upon  that  part  which  was 
formerly  a  part  of  one  of  the  consolidated  roads;  that  the 
company  can  not  claim  the  right  to  earn  a  net  profit  from 
every  mile,  section  or  other  part  into  which  the  road  might 
be  divided,  nor  attack  as  unjust  a  regulation  which  fixed  a 
rate  at  which  some  such  part  would  be  unremunerative  .  .  . 
and  finally,  that  to  the  extent  that  the  question  of  injustice 
is  to  be  determined  by  the  effects  of  the  act  upon  the  earn- 
ings of  the  company,  the  earnings  of  the  entire  line  must 
be  estimated  as  against  all  its  legitimate  expenses." 

The  learned  coimsel  for  the  company  has  argued  that 
there  should  be  an  annual  charge  for  amortization  upon  the 
theorv'  that  the  supply  of  natural  gas  is  failing  and  that 
within  a  few  years  the  plant  will  become  useless  as  a  means 
of  revenue;  and  that  the  owners  are  entitled  not  alone  to  a 
rate  which  will  give  a  present  adequate  return  but  to  a  rate 
which  will  in  addition,  at  the  end  of  the  estimated  life  of  the 
plant,  have  compensated  them  for  the  value  of  the  plant  used 
in  the  business,  and  estimates  have  been  presented  intended 
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for  use  upon  that  theory.  Without  attempting  either  to 
approve  or  deny  the  claim  so  ably  presented  by  coimsel,  the 
figures  presented  and  the  theory  advanced  do  not  fit  the 
facts  of  this  case,  because  it  is  assumed  that  at  the  end  of 
a  certain  period  that  plant  will  have  only  a  salvage  or  scrap 
value.  It  is  matter  of  common  knowledge  to  this  Commis- 
sion and  to  those  familiar  with  the  business  that  when  the 
supply  of  natural  gas  becomes  so  scant  as  to  be  no  longer 
available  as  the  sole  resource  with  which  to  furnish  light, 
heat,  and  power,  that  other  agencies  must  be  sought  to 
replenish  the  failing  supply.  It  is  not  to  be  presumed  that 
Buffalo  and  the  other  cities  and  villages  now  supplied  by 
the  Iroquois  Company  will,  when  a  supply  of  natural  gas 
may  be  no  longer  available,  remain  content  without  the  intro- 
duction of  some  similar  product;  it  is  not  to  be  presumed 
that  the  company  will  abandon  its  works  for  merely  their 
scrap  value.  Even  now  the  solution  of  the  matter  seems  to 
be  the  use  of  some  form  of  artificial  gas  either  to  be  mixed 
with  the  failing  supply  of  natural  gas  or  entirely  to  take  its 
place. 

The  president  of  the  Iroquois  Company,  a  gentleman 
of  wide  experience  in  the  natural  gas  business,  and  whose 
opinions  upon  the  subject  are  worthy  of  careful  considera- 
tion, testified  as  follows : 

Q.  Mr.  ,  didn't  I  understand  you  to  say  earlier  in  your 

testimony  that  the  mixing  of  a  supply  of  artificial  gas  was  the  only  real 
answer  to  the  shortage  coming  from  the  natural  article? 

A.  This  is  all  I  can  see. 

The  company  has  strenuously  maintained  that  its  plant 
is  in  first-class  condition  and  that  the  depreciation  in  its 
pipe  lines  is  extremely  small.  It  certainly  would  be  unjust 
and  unreasonable  to  compel  the  consumer  to  pay  a  rate 
intended  fully  to  compensate  the  owners  of  the  plant  for  its 
value  at  the  time  of  the  failure  of  the  supply  of  natural  gas, 
less  its  worth  as  scrap,  and  then  have  the  plant,  even  by  the 
expenditure  of  a  considerable  su^i  of  money,  made  available 
for   many  vears  to   come   as   a  means  for  distributing  a 
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aapply  of  artificial  gas.  Certainly  such  action  should  not 
be  taken  unless  satisfactory  figures  are  given  as  to  the  cost 
of  making  the  necessary  changes  and  the  value  of  the  plant 
after  the  changes  are  made. 

The  company  has  introduced  in  evidence  a  tabulation 
based  upon  estimates  as  to  the  effect  of  the  Commission's 
order  restricting  gas  sales.  According  to  the  table  sub- 
mitted the  estimated  sales  of  gas  for  a  normal  year  amount 
to  12,939,275  thousand  cubic  feet,  and  the  loss  in  sales 
occasioned  by  the  restricting  order  amount  to  1,955,815 
thousand  cubic  feet.  There  is  no  basis  for  this  estimate. 
The  only  order  made  by  the  Commission  is  in  effect  from 
December  15th  to  March  15th  of  the  following  year,  and  is 
not  intended  to  limit  and  does  not  limit  the  aggregate  amount 
of  sales  made  by  the  company.  The  company  is  unable  to 
supply  the  gas  needed  during  extremely  cold  weather  and 
the  order  only  has  the  effect  of  producing  a  more  general 
distribution.  It  prevents  the  waste  of  gas  in  furnaces 
intended  for  the  use  of  coal,  which  admittedly  do  not  furnish 
the  full  heating  value  of  the  fuel  to  the  consumer.  It 
restricts  the  consumer  to  the  use  of  a  reasonable  amount  of 
the  product  and  prohibits  the  use  of  gas  by  the  industrial 
user  only  when  there  is  not  a  sufficient  supply  for  the 
domestic  user.  If  the  company  could  supply  all  customers 
with  the  full  amount  required  for  their  purposes,  then  the 
order  would  be  needless  and  would  be  revoked.  If  the  com- 
pany wishes  to  be  permitted  to  furnish  to  some  customers 
all  that  they  may  use  and  thus  prevent  others  from  obtaining 
a  necessary  supply,  then  it  must  abide  by  the  rules  laid  down 
by  the  authorities  as  to  rates  when  the  service  is  not  of  a 
satisfactory  character. 

Another  fact  which  must  be  taken  into  consideration  is 
the  quality  of  the  service  rendered  by  the  company.  There 
is  considerable  evidence  of  the  fact  that  the  supply  of  gas 
furnished  by  the  company  to  its  customers  during  the  preva- 
lence of  cold  weather  is  often  inadequate  for  either  heating 
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or  cooking  purposes.  Charts  taken  from  a  pressure  gauge 
were  introduced  in  evidence.  These  charts  show  that  the 
pressure  of  the  gas  varied  to  a  great  degree  and  at  times  was 
extremely  low.  In  fact,  it  appears  and  is  not  substantially 
dispated  that  during  the  winter  months  the  service  caused 
by  the  variable  and  the  low  pressure  is  extremely  bad. 
There  is  no  evidence  from  which  it  can  be  found  that  the 
company  is  to  blame  for  the  low  and  the  variable  pressure, 
but  in  making  rates  the  quality  of  the  sei'vice  furnished 
must  be  considered ;  the  public  should  not  be  required  to  pay 
for  what  it  does  not  get;  the  burden  of  furnishing  good 
service  is  upon  the  company  and  not  upon  the  public,  and 
tihe  eampany  must  suflFer  and  not  its  customers  in  fixing  the 
proper  rate  when  it  appears  that  the  company  is  not  perform- 
ing its  service  in  a  satisfactory  manner. 

It  was  held  In  re  Heisen,  P.  U.  R.  1917  B,  page  644,  that 
a  utility  will  not  be  allowed  to  charge  a  rate  producing  a 
theoretically  adequate  return  if  such  a  rate  materially  exceeds 
the  vAiue  of  the  service. 

In  Grafton  Co.  Electric  Light  &  Power  Co.  v.  Staie, 
P.  U.  R  1915  C,  page  1064,  the  Supreme  Court  of  the  State 
of  N'ew  Hampshire  holds  that  upon  the  question  of  what 
rates  shall  be  permitted,  the  issue  is  one  of  a  fair  return 
for  the  service  rendered,  not  of  a  fair  dividend  upon  the 
oa|i£bEd  of  the  corpuTSition. 

In  Smyth  v.  Ames,  169  TJ.  S.  466,  the  Supreme  Court  of 
the  United  States  says,  "what  the  public  is  entitled  to 
demand  is  that  no  more  be  exacted  from  it  for  the  use  of  a 
public  highway  than  the  services  rendered  by  it  are 
reasonably  worth". 

In  view  of  the  considerations  which  have  been  presented, 
Ae  Commission  is  unahle  to  sanction  the  rates  now  charged 
by  the  Iroquois  Company  under  the  last  schedules  filed  by  it, 
but  must  find  that  the  rates  previously  charged  are  fair  and 
reasonable  and  that  the  company  must  return  to  such  rates; 
and  that  an  order  to  that  efiFect  should  be  entered. 
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In  the  Matter  of  Schedule  Filed  with  this  Commission  Octo- 
ber 25,  1918,  by  the  Rochester  and  Syracuse  Ra.il- 
ROAD  Company,  Inc.,  as  its  Supplement  No.  3  to  P.  S.  C, 
2  N.  T.,  No.  8,  proposing  increased  fares  and  charges  for 
passenger  travel,  etc.     [Case  No.  6653.] 

Decided  April  24,  1919. 

Appea/rances: 

Clarence  F.  Shuster,  Esq.,  counsel  for  Villages  of  East 
Rochester  and  Fairport. 

Lewis,  McKay  and  Bourn,  attorneys  for  Village  of 
Fairport. 

Charles  F.  Butler,  Esq,,  attorney  for  Village  of  Fairport 

Mclnemey  £  Bechtold,  attorneys  for  Town  of  Brighton 
and  Brighton-Penfield  Civic  Association. 

B.  H.  Howard,  Esq.,  Supervisor  of  the  Town  of  Brighton. 

D.  P,  Chindbhom,  Esq.,  traffic  manager  of  the  Rochester 
Chamber  of  Commerce. 

Hiscock,  Doheny,  Williams  &  Cowie  for  Rochester  and 
Syracuse  Railroad  Company,  Inc. 

Barhite,  Commissioner: 

This  is  an  application  by  the  Rochester  and  Syracuse  Bail- 
road  Company,  Inc.,  for  permission  to  increase  its  rates  for 
passenger  service.  The  company  is  the  successor  in  interest 
of  the  Rochester,  Syracuse  and  Eastern  Railroad  Company 
which  became  insolvent  in  1915,  and  waa  thereafter  operated 
by  a  receiver  until  1917,  when  a  sale  was  had  and  the  present 
corporation  was  organized  and  became  the  owner  of  the 
railroad  and  has  been  in  possession  of  and  has  operated  the 
property  since  October  1,  1917.  The  reorganization  was 
carried  on  under  the  direction  of  this  Commission.  By  the 
Commission,  the  company  was  authorized  to  execute  and 
deliver  its  mortgage  for  the  sum  of  $5,000,000  as  security 
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for  the  issue  of  that  amount  of  its  first  mortgage  forty-year 
gold  bonds  bearing  interest  at  the  rate  of  5  per  cent.  For 
the  purpose  of  completing  the  reorganization  the  company 
was  authorized  to  issue  $2y500;000  of  said  bonds  at  their 
face  value ;  and  in  addition,  $2,500,000  par  value  6  per  cent 
non-cumulative  preferred  capital  stock  and  $1,500,000  par 
value  common  capital  stock.  The  capitalization  of  the  com- 
pany thus  became  $6,500,000,  at  which  figure  it  still 
remains. 

There  is  no  question  of  over  capitalization  in  the  case.  The 
company  does  not  ask  for  sufficient  revenue  to  enable  it  to 
pay  dividends.  In  the  words  of  the  counsel  for  the  company, 
''The  company  does  not  expect  that  its  new  schedules  will 
produce  sufficient  net  income  to  enable  it  to  pay  dividends, 
but  hopes  that  it  will  result  in  a  small  surplus  over  operating 
expenses,  taxes,  and  fixed  charges". 

The  company's  existing  schedule  of  rates  is  as  follows: 

2^l  cents  per  mUe,  ticket. 
2%  cents  per  mile,  cash,  with  %  cent  refund. 
1%  cents  per  mile,  thirty-day  fifty  ride  commutation  book. 
1.6  cents  per  mile,  fifteen-day  twenty-five  ride  E^t  Rochester,  Stops 
11  and  12,  to  Culver  Road. 

The  proposed  new  rates  are  — 

3  cents  per  mile,  ticket. 

3  cents  per  mile,  cash,  ten  cents  excess,  redeemable. 
1.6  cents  per  mile,  thirty-day  fifty  ride  commutation  book. 
1.6  cents  per  mile,  fifteen-day  twenty-five  ride  East  Rochester,  Stops 
11  and  12,  to  Culver  Road. 
2%  cents  per  mile,  mileage  book. 

The  proposed  new  rates  terminate  at  Kockwood  street, 
near  the  eastern  city  line,  from  which  point  to  Culver  Road 
an  additional  five  cents  is  to  be  charged.  At  Culver  Eoad 
the  lines  of  the  company  connect  with  the  lines  of  the  New 
York  State  Railways,  and  on  the  lines  of  that  company  an 
additional  five  cents  must  be  paid  to  reach  the  center  of  the 
city,  thus  making  a  ten  cent  fare  within  the  city  limits. 
Upon  the  hearing,  however,  the  company  abandoned  its 
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claim  for  a  five  cent  fare  between  Rockwood  street  and 
Culver  Bead,  and  conceded  that  the  mileage  rate  contem- 
plated flhoTild  land  the  passenger  at  Culver  Koad^  no  chaifd 
to  be  made  between  Rockwood  street  and  Culver  Eoad. 

The  present  company  began  to  operate  the  road  October  1, 
1917,  and  the  company  has  presented  figures  based  upon 
the  operations  of  the  road  since  that  date  as  well  as  figures 
based  upon  operations  before  that  date,  and  these  figures 
so  far  as  they  purport  to  be  based  upon  actual  facts  are 
not  disputed  by  tibe  complainants.  It  is  only  when  esti- 
mates are  to  be  made  as  to  future  operating  income  and 
ezpeoBes  that  the  minds  of  the  parties  run  in  different 
channete. 

The  road  carried  in  1916,  3,397,572  passengers;  8,661,- 
618  in  1917;  and  8,401,902  in  1918.  The  passenger  busi- 
ness in  1918  was  better  than  in  1916  and  worse  than  in 
1917.  It  appears  by  the  testimony  of  one  of  the  oflScials 
who  had  been  with  the  road  for  eight  years  that  the  year 
1917  was  an  abnormal  year;  that  the  road  during  that  year 
carried  more  passengers  than  in  any  other  year  during  his 
time;  but  the  year  1918  was  a  bad  year  for  the  passenger 
business  arising  largely  from  the  fact  that  during  the  fall  and 
winter  months  the  epidemic  of  influenza  which  swept  over 
the  country  prevented  any  except  necessary  travel.  The 
average  amount  earned  per  passenger  during  1918,  based 
upon  the  tariff  now  in  effect,  was  23.93  cents.  The  total 
revenue  from  transportation  of  all  kinds  was  $953,380.29; 
all  other  revenues  amounted  to  $12,830.74:,  making  a  total 
of  $966,21L03.  The  operating  expenses  based  upon  prices 
for  November,  1918,  including  taxes,  for  2,221,211  car-miles 
at  .3967  cents  per  mile,  was  $881,154.40;  interest  on 
$8,500,000  bonds  at  5  per  cent,  $125,000:  total  expense, 
$1,006,154.40 ;  or  a  deficit  for  the  year  of  $39,943.37.  The 
above  figures  are  not  disputed. 

In  its  estimate  for  the  year  1919  the  company  charges 
itself  with  the  same  income  as  for  the  year  1918  with  the 
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exception  of  the  item  $15,660.06  for  express  revenue.  The 
express  business  was  taken  away  from  the  company  when  the 
American  Railway  Express  Company  was  formed,  and  given 
to  the  steam  roads.  The  loss  of  the  express  business  leaves 
the  estimated  deficit  for  1919  at  $55,603.43.  If  we  charge 
the  company  with  the  same  number  of  passengers  as  were 
carried  in  1917,  the  year  of  the  largest  business  in  passenger 
traffic,  we  increase  the  company  revenue  by  $62,148.84  and 
the  deficit  becomes  a  net  profit  of  $6546.41.  But  it  is  not 
fair  to  charge  the  company  with  the  income  derived  during 
the  year  of  its  largest  business  under  the  old  rates.  Experi- 
ence has  taught  that  an  increase  in  rates  means  a  decrease 
in  business.  In  city  roads,  statistics  have  shown  that  an 
increase  of  one  cent  per  fare  means  a  decrease  of  at  least 
7  per  cent  in  passengers  carried ;  and  in  interurban  railways, 
where  the  average  fare  per  passenger  is  more  than  the 
average  fare  to  the  urban  passenger,  the  percentage  of  loss 
in  traffic  is  liable  to  be  much  higher.  On  the  road  under 
consideration,  the  average  amount  received  from  each  pas- 
senger carried  during  the  year  1918,  based  upon  the  present 
rates  which  were  in  force  during  the  last  five  months  of 
that  year,  was  23.93  cents,  or  practically  24  cents.  To 
raise  a  fare  from  five  cents  to  six  cents  is  a  20  per  cent 
increase,  but  the  actual  addition  is  only  one  cent.  To  raise 
the  fare  from  two  and  one-half  cents  per  mile  to  three  cents 
per  mile  as  proposed  by  this  company  is  also  a  20  per  cent 
increase,  but  the  actual  average  increase  is  over  four  and 
three-quarters  cents. 

To  charge  the  company  in  the  estimate  for  the  year  1919 
with  the  average  number  of  passengers  carried  during  the 
years  1916,  1917,  and  1918,  we  have  3,487,029,  or  an 
increase  of  85,127  over  the  number  carried  in  1918.  This 
would  make  an  added  increase  in  revenue  for  1919  of 
$20,370.89.  But  we  still  would  have  a  deficit  for  that  year 
of  $35,232.54. 

The  complainants  in  making  an  estimate  of  the  com- 
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pany's  income  under  the  proposed  new  rates  for  the  year 
1919  base  their  conclusions  upon  a  20  per  cent  increase,  but 
the  company  does  not  ask  for  a  20  per  cent  increase  in 
all  of  its  proposed  new  rates. 

By  the  tariff  which  took  effect  May  5,  1918,  a  twenty-five 
trip  ticket  book  at  the  rate  of  one  and  six-tenths  cents  per 
mile,  valid  for  passage  between  Rockwood  street  and  East 
Rochester,  was  sold  for  $2 ;  and  a  similar  book,  good  between 
Rockwood  street  and  Stops  11  and  12,  was  sold  for  $2.40. 
The  above  rates  were  not  disturbed  by  the  rates  which  took 
effect  July  22,  1918,  and  are  still  in  force.  By  the  pro- 
posed new  tariff,  now  under  suspension,  the  sale  of  these 
books  is  retained,  and  by  the  concession  of  the  railroad  com- 
pany upon  the  hearing  that  the  proposed  five  cent  fare 
between  Rockwood  street  and  Culver  road  shall  be  elimi- 
nated, the  books  will  be  sold  at  the  same  price  as  under  the 
previous  tariff.  Under  the  tariff  now  in  force  mileage  books 
are  not  sold.  Under  the  proposed  tariff  these  books  will 
be  sold  at  the  present  rate  per  mile,  namely,  two  and  one-half 
cents.  Statistics  presented  by  the  company  show  that  24 
per  cent  of  its  passenger  income  for  1918  came  from  cash 
fares  and  64  per  cent  from  ticket  fares,  or  a  total  of  88 
per  cent  for  the  two  classes.  It  is  proposed  to  make  a 
2t)  per  cent  increase  in  these  two  classes  of  fares.  This 
proposed  increase,  under  our  estimate  for  1919,  would  make 
an  increase  in  revenue  of  $152,982.10,  or  less  the  estimated 
deficit  $117,748.56  book  surplus  for  the  year's  business. 
This  amount  would  be  $32,251.44  short  of  the  sum  required 
to  pay  the  stipulated  dividend  upon  the  preferred  stock. 
But  it  is  extremely  improbable  that  the  surplus  of  the  com- 
pany will  amount  to  the  sum  stated  during  the  year  1919. 
The  figures  given  make  no  allowance  for  loss  of  business 
arising  from  increased  fare.  Statistics  presented  show  that 
in  times  past  a  certain  percentage  of  increase  in  rates  for 
this  company  never  produced  a  similar  percentage  of  increase 
in  income,  but  the  percentage  of  increase  in  income  was 
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much  less  than  the  percentage  of  increase  in  rates.  The 
figures  used  do  not  take  into  consideration  the  fact  that 
xmder  the  present  tariff  of  two  and  one-half  cents  per  mile 
no  mileage  books  are  sold,  while  under  the  proposed  tariff 
books  are  to  be  sold  which  call  for  a  two  and  one-half  cents 
per  mile  rate.  It  is  extremely  probable  that  persons  who 
travel  upon  the  company's  road,  except  those  who  use  it 
infrequently,  will  buy  mileage  books,  and  this  will  reduce 
the  income  from  the  estimated  figures.  In  fact,  the  com- 
pany can  not  with  any  safety  to  its  future  attempt  to  pay 
any  dividend.  A  2  per  cent  item  for  depreciation  upon  the 
value  of  the  company's  property  in  1917,  allowed  by  the 
Commission,  would  exceed  the  estimated  surplus  by  $27,000. 

Some  criticism  has  been  made  by  the  complainants  because 
the  estimate  of  the  company  as  to  cost  of  operation  is  based 
upon  the  actual  expense  of  November,  1918,  namely  .3967 
cents  per  car-mile,  which  figure  includes  taxes.  This  is  a 
fair  and  reasonable  cost  under  present  conditions,  and  there 
is  no  reason  to  believe  that  the  same  expense  of  operation 
will  not  continue  for  some  time  at  least  in  the  future.  The 
month  used  was  the  last  one  before  the  hearing  in  this  pro- 
ceeding in  which  the  figures  of  cost  of  operation  were  avail- 
able, and  gives  the  tremendous  increase  in  the  cost  of  opera- 
tion of  trolley  roads  which  has  occurred  during  the 
inunediate  past  months. 

The  schedules  filed  by  the  company  to  take  effect  Novem- 
ber 24,  1918,  and  now  under  suspen'^ion,  should  be  validated 
except  as  to  such  portions  as  have  been  withdrawn  by  the 
company ;  and  an  order  to  the  above  effect  should  be  entered. 

All  concur. 


172      Public  Skbvice  Commission,  Second  Disteiot 


Complaint  of  twenty-seven  customers  of  The  Gab  Light 
Compact  of  Wavebi^y  against  said  company,  under 
sections  71  and  72  of  the  Public  Serv^ice  CommissionB 
Law,  as  to  increase  in  price  of  manufactured  gas  and  as 
to  service  charge.      [Case  No.  6351.] 

Decided  April  29,  19JQ. 

r  I 

Appearances: 

FravJe  L.  Howard,  Waverly,  as  attorney  for  complainants* 

Frederick  A.  Rew,  55  Orange  street,  Waverly,  one  of  the 
complainants,  in  person. 

John  O.  Pembleton,  Owego,  Tioga  county,  IST.  T.,  as 
attorney  for  respondent. 

0,  L.  Haverly,  Waverly,  as  Treasurer  and  General 
Manager  of  respondent. 

Fbnnell,  Commissioner: 

The  Gas  Light  Company  of  Waverly  increased  the  price 
of  gas  from  $1.40  per  M  cubic  feet  to  $1.50  per  M  cubic  feet, 
and  added  a  service  charge  of  25  cents  per  month  in  addition 
to  the  price  of  the  gas  actually  used  by  the  consumer. 

The  company  was  incorporated  in  1873  and  manufactured 
its  own  gas  up  to  the  year  1912.  Beginning  that  year  it  haa 
purchased  gas  from  Athens  and  Sayre  Gas  Company,  a 
Pennifylvania  corporation.  The  Gas  Light  Company  of 
Waverly  owns  all  the  stock  and  bonds  of  the  Ath^is  and 
Sayre  Gas  Company,  The  Waverly  company  has  $150,000 
in  5  per  cent  bonds  outstanding  and  an  equal  amount  of 
capital  stock.  Interest  charges  have  been  met  but  no  divi- 
d^ids  have  been  paid  since  1909. 

It  was  testified  at  the  hearing  that  the  investment  of  the 
company  amounted  to  $89,265.4:8,  made  up  as  follows: 
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December 
31,  1917 

Land  I8W.00 

Organliatlon    3,750.00 

Gcnenl  eqnlpiiieiit  1,739.00 

General  office  equipment 681.00 

W«ck8  and  station  ttructnreB 3,200.00 

Furnaces,   boilers,  and  accessories 1,860.00 

Benches  and  retorts 1,750.00 

Holder   4,700.00 

Porlflcattom   apparatus    1,800.00 

\            Accessory  equipment  at  works 388.00 

I             Trunk  lines  and  mains 25,509.00 

I             Gas  services    6,971.00 

(            Gas  meters  6,878.00 

,             Gas  meter  installation 1,004.00 

I             Gas  tools  and  implements 1, 062.00 

I             Other  tangible  capital 1,000.06 

I              (Based  on  an  appraisal  in  1909  stated  to  have  been  made  from  costs)  163,171.00 

\            Materials  and   supplies 6,598.61 

:             Accounts    receivable    6,499.17 

I              Bins  receivable   76.00 

■             Cash  on   band 12,920.60 


Tbtal    189.266.48 

The  company's  annual  reports  on  file  with  the  Commission, 
from  1912  to  1918  inclusive,  show  investment,  together  with 
net  income  and  percentage  of  return,  as  follows: 

WIS  1913  191 A  1911  1916  1C17  1918 

Fixed    capital     |68,372  $60,453  960.013  $61,514  $62,237  $63,171  $59,773 

Cash  1,769  4,021  2,573  6,031  11.189  12,921  12.310 

Materials    and    Bap- 
plies  3.231  3,253  4.176  3.626  4,525  6,599  6,216 

Accounts  receivable.     6.294  6.969  6,763  7.019  7,176  6,499  5,841 

Bills  receivable 900  900  900       71  70  70 


$70,666  $75,696  $74,425  $78,189  $85,198  $89,260  $83,209 

Net  income  from  op.    $3,862  $5,033  $4,584  $3,922  $3,916  $4,493  $3,401 
Return    on    iovest- 

ment 5.47%  6.66%  6.16%  5.02%  4.60%  6.03%  4.09% 

The  decrease  in  fixed  capital  during  1918  is  due  chiefly 
to  writing  off  as  worthless  the  book  value  of  furnaces,  boilers 
and  accessories  $1850,  and  benches  and  retorts  $1750.    There 
are  still  being  carried  the  following  units  of  property  whick 
may  or  may  not  be  regarded  as  idle  property : 

Works  and  station  stractnres $3. 200 

Holder   4,700 

Pnriflcation  apparatus  1,800 

Aceeawny  equipment  at  works 888 

$10,088 

Assuming,  but  not  holding,  that  said  amount  of  $10,088 
should  be  deducted  from  investment,  and  without  considering 
1  salvage  value,  there  would  be  in  service  property  valued  at 

1  $78,121,  upon  which  a  return  of  8  per  cent  would  produce 
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$5849.68.  The  net  income  for  the  year  1918,  amounting 
to  $3401,  is  6  per  cent  on  $56,683  and  8  per  cent  on  $42,513. 

It  appears  that  the  company  is  not  making  an  excessive 
return  on  the  value  of  its  property  as  shown  by  its  books. 
Nor  would  it  be  proper  to  assume  that  an  actual  valuation 
of  its  property  would  show  the  company's  figures  so  excessive 
as  to  bring  that  valuation  below  $45,000. 

It  was  claimed  that  the  company's  methods  might  be 
wasteful.  Following  is  a  tabulation  of  the  operating  expenses 
per  M  cubic  feet  and  the  average  revenues  from  sales  of  gas 
of  all  the  companies  in  Class  B :  those  doing  a  business  from 
$10,000  to  $25,000.  The  comparison  is  not  unfavorable  to 
the  Waverly  company. 


Company 


Patchogue  Gas  Co.* 

Saiigerties  Gas  Lt.  Co.f. . 
Sea  Cliff  and  Glen  Cove*. 

Long  Beach  Gas* 

Long  Island  Gas  Corp.*. . 

Brockport  Gas  Light* 

•Gas  Light  Co.  of  Waverly , 

Huntington  Oast 

Penn  Yanf 

We«t  Shore* 

Owego* 

SufTem  Gas* 


Revenue  from  sales 
of  gas 


Total 


$26,984 
23.304 
23,696 
19.620 
19.371 
15.396 
18,064 
15,056 
12,524 
14.513 
12,088 
10,954 


Average 

net  rev. 

per  M 

cu.ft. 


$1.43 
1.55 
1.54 
1.49 
1.58 
1.36 
1.32 


.37 

62 

48 

,47 

.46 


Operating  expenses 


Total 


$21,495 
24.130 
22,768 
17,651 
21,100 
16,527 
12,291 
13,853 
10,061 
15,880 
14,579 
12.089 


Averaee 
per  M 
cu.ft. 


$1.1429 
1.6119 
1.4808 
1.3430 
1.7232 
1.4500 
.8972 
.2586 
.3037 
.6193 
.7792 
.6160 


1 

1 

1, 

1 

1 


*Net  corporate  income  for  1917  was  insufficient  to  cover  fixed  charges, 
t  One  of  three  companies  reporting  a  corporate  surplus. 

Certain  ^'  ready  to  serve  "  costs  were  given  by  the  company. 
These  showed  a  charge  of  46.7  cents  per  month  per  meter  on 
873  meters.  Without  approving  the  method  used  or  accept- 
ing the  amounts  stated,  still  it  can  hardly  be  held  in  this  case 
that  25  cents  per  meter  per  month  is  excessive. 

The  increase  in  price  not  producing  an  unreasonably  high 
return,  the  methods  of  the  company  not  being  shown  to  be 
V7asteful  and  the  service  charge  not  being  excessive,  the  com- 
plaint should  be  dismissed. 

An  order  has  been  made  accordingly. 

Chairman  Hill  and  Commissioners  Irvine  and  Kellogg 
<5oncur;  Commissioner  Barhite  not  present. 
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In  the  Matter  of  the  Complaint  under  sections  71  and  72, 
Public  Service  Commissions  Law,  of  Rbsidbkts  of  the 
Hamlbt  of  Mumfokd,  Monroe  county,  against  Tbi- 
County  Natueal  Gas  Company  as  to  low  pressure  of 
natural  gas;  and  as  to  readiness  to  serve  charge  of  fifty 
cents  a  month.     [Case  No.  6619.] 

Decided  May  1,  1919. 

Appearances: 

Messrs.  Halsey,  Mangan  &  Sanderson  for  complainants. 

Messrs.  Kenefick,  Cooke,  Mitchell  &  Bass  for  Tri-County 
Natural  Gas  Company. 

Babhite,  Commissioner: 

The  basis  of  this  proceeding  is  a  complaint  by  certain  cus- 
tomers of  the  Tri-County  Natural  Gas  Company  living  in 
Mumf ord,  against  the  company,  upon  two  grounds,  namely  — 

First,  that  the  gas  furnished  by  said  company  is  low  in 
pressure  and  supplied  intermittently ;  that  it  goes  out  once  or 
twice  every  day  and  is  a  source  of  waste  and  damage  to  con- 
sumers; that  it  entirely  fails  in  the  midst  of  cooking,  and 
those  that  have  to  depend  upon  it  for  heating  are  seriously 
discomforted  and  their  health  endangered. 

Second,  that  the  ready  to  serve  connection  charge  of  fifty 
cents  per  month  is  an  extortion  and  an  outrage  and  should 
be  abolished  at  once,  because  the  charge  is  not  absorbed  in 
the  bill  for  gas  actually  used. 

We  will  first  consider  the  second  complaint.  The  Tri- 
County  company  operates  in  the  town  of  Wheatland  under 
two  franchises:  one  granted  to  Frank  C.  Southerland  on  the 
13th  day  of  April,  1908,  and  afterward  assigned  to  the  Tri- 
County  company;  and  another  granted  to  the  Tri-County 
company  itself  on  the  9th  day  of  July,  1914.     Each  of  these 
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franchises  was  granted  by  the  Town  Board  of  Wheatland,  in 
which  the  unincorporated  village  of  Mumford  is  situated, 
and  each  franchise  fixes  the  rate  to  be  charged  for  gas.  On 
the  13th  day  of  September,  1918,  the  same  town  board,  upon 
the  application  of  the  company,  permitted  a  modification  of 
the  two  franchises  mentioned.  This  modification  was 
allowed,  as  appears  by  the  resolution  of  the  board,  after  a 
public  hearing  upon  the  questions  involved,  one  of  which 
was  whether  a  readiness  to  serve  charge  of  fifty  cents  per 
month  per  customer,  in  addition  to  the  amount  charged  for 
gas  used  by  the  consumer,  should  be  permitted.  The  amend- 
ment to  each  franchise  contains  a  provision  that  the  company 
may  charge  and  collect,  in  addition  to  the  amount  charged 
for  gas  furnished  to  and  used  by  each  consumer,  a  readiness 
to  serve  charge  of  fifty  cents  per  month,  which  shall  not  be 
merged  in  the  amount  charged  the  consumer  for  gas  used 
but  may  be  charged  and  collected  monthly  whether  or  not 
any  gas  shall  have  been  used  by  him  during  the  same  month, 

so  long  as  the  consumer's  service  line  shall  be  in  open  con- 
nection with  the  gas  mains.  There  is  no  evidence  to  show 
that  the  determination  of  the  board  was  not  fairly  made  or 
that  it  does  not  represent  the  best  judgment  of  the  members, 
or  that  any  undue  or  improper  influence  was  used.  The 
consumers  had  a  chance  to  be  heard.  The  town  board  is 
composed  of  local  officials  who  presumably  are  in  sympathy 
with  the  citizens  of  the  town  and  will  protect  the  interests  of 
those  citizens,  and  their  combined  judgment  should  not 
be  set  aside  unless  it  clearly  appears  that  their  action 
was  erroneous.  That  fact  does  not  appear  in  this  case, 
and  the  objectionable  charge  may  be  retained  without 
passing  upon  the  propriety  of  a  readiness  to  serve  charge 
as  a  general  proposition.  In  1917,  out  of  one  hundred 
and  thirty  meters  in  the  town  of  Wheatland,  exclusive 
of  the  incorporated  village  of  Scottsville,  twenty-one  pro- 
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duced  an  average  yearly  income  of  $3.02;  twenty-three  an 
average  yearly  income  of  $7.48;  fifty  an  average  yearly 
income  of  $14.93.  Of  these  one  hundred  and  thirty 
meters,  one  hundred  and  fourteen  were  in  the  village  of  Mum- 
ford.  The  surplus  earnings  of  the  company  for  the  year 
1917  was  $1562.30,  with  no  allowance  for  return  on  invest- 
ment except  interest  on  funded  debt,  nor  for  amortization  or 
depreciation  of  plant  and  equipment.  In  1918  there  was  a 
deficit  of  $217.19  for  nine  months  of  that  year,  due  to  a 
shortage  of  gas  supply  amounting  to  10,260  thousand  cubic 
feet  for  the  period  named  as  compared  with  the  same  period 
of  1917.  In  1917  the  company  lost  $2047.10  on  the  business 
of  61  per  cent  of  its  customers,  leaving  the  39  per  cent 
remaining  to  make  up  that  loss  and  the  surplus  of  $1562.20 
for  that  year.  In  view  of  the  above  facts,  the  determination 
of  the  local  officials  should  not  be  readily  set  aside. 

The  first  ground  of  complaint,  which  relates  to  the  quality 
of  the  service,  presents  a  different  question.  The  Tri- 
County  company  has  no  gas  wells  of  its  own  but  obtains  the 
greater  part  of  its  supply  from  the  Pavilion  Natural  Gas 
Company  and  a  small  quantity  from  the  Caledonia  Natural 
Gas  Company.  This  supply  is  inadequate  properly  to  serve 
the  customers  of  the  Tri-County  company.  The  growing 
shortage  of  natural  gas  which  has  been  so  forcibly  brought 
to  the  attention  of  the  Commission  in  several  instances 
affects  the  service  of  the  company  under  consideration.  The 
company  during  the  past  Winter  has  carried  out  the  policy 
laid  down  by  this  Commission  in  endeavoring  to  care  first 
for  the  domestic  consumers:  contracts  have  been  made  with 
industrial  consumers  to  the  effect  that  gas  shall  not  be  used 
by  them  when  needed  by  the  householders.  An  order  has 
already  been  made  by  this  Commission  which  has  for  its 
object  the  betterment  of  the  service  by  the  Tri-County  com- 
pany, but  that  order  is  under  review  in  the  Supreme  Court, 
and  a  stay  was  granted,  without  notice  to  the  Commission, 
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which  prevents  the  enforcement  of  the  order  of  the  Com- 
mission until  final  disposition  of  the  case.  It  is  unlikely 
that  during  the  succeeding  months  of  warm  weather  any 
serious  trouble  with  the  supply  of  gas  will  be  found.  It 
should  be  remembered  that  the  service  rendered  by  the  com- 
pany has  a  very  important  bearing  upon  the  rates  to  be 
charged.  Although  the  supply  of  gas  may  be  the  best  that 
the  company  can  produce,  any  embarrassment  arising  from 
that  failure  should  be  borne  by  the  company  and  not  by  the 
customer. 

As  the  Commission  has  made  one  order  which  had  for  its 
object  the  betterment  of  service  by  the  Tri-County  company, 
and  the  execution  of  that  order  has  been  stayed  by  the 
Supreme  Court,  this  case  should  be  held  open  so  far  as  com- 
plaint is  made  concerning  the  service  until  the  Court  has 
made  its  decision  upon  the  order  already  made,  when  the 
Commission  may  take  such  further  action  as  the  facts  justify 
and  the  decision  of  the  Court  will  permit. 

All  concur. 
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Proposed  schedules  of  rates  £xed  by  Iboquois  Natural  Gas 
Company  to  take  eflFect  January  1,  1918.  Order  to  show 
cause.     [Case  No.  6282.] 

In  the  Matter  of  the  Complaint  of  Louis  P.  Fuhrmann,  as 
Mayor  of  Buffalo,  against  Iboquois  Natural  Gas  Com- 
pany as  to  proposed  increase  in  price  of  natural  gas. 
[Case  No.  6318.] 

Supplemental  Opinion,  May  13,  1919. 

Hill,  Chairman: 

The  petition  for  rehearing  herein,  filed  May  7,  1919,  in 
paragraph  numbered  24,  calls  attention  to  certain  figures  in 
the  prevailing  Opinion  herein  that  it  is  claimed  should  be 
corrected. 

Referring  to  paragraph  2Jf,  subdivision  (a)  : 

The  report  of  Arthur  Tyng  on  valuation  of  physical  prop- 
erties of  Iroquois  Natural  Gas  Company  is  an  exhibit  in  the 
case.  That  report  contains  at  page  10  the  statement  "Net 
income  available  for  dividends"  $860,892.60  (or  contracted 
to  the  nearest  even  dollar  $860,893) :  this  refers  to  opera- 
tions for  the  year  1917.  On  reading  the  aflSdavit  of  Arthur 
Tyng,  attached  to  the  petition  for  rehearing,  it  appears  that 
the  item  in  his  report  marked  "  Surplus  credits  ^' 
$141,126.77  contained  the  item  of  $137,337.21  mentioned 
in  his  afiidavit.  It  is  claimed  that  this  item  of  $137,337.21 
represents  a  book  adjustment  and  not  an  income  for  that 
year,  although  stated  in  said  report  to  be  "  Net  income  avail- 
able for  dividends  ". 

From  the  Tyng  rtffidavit  it  appears  that  certain  properties 
purchased  by  the  Iroquois  company  for  $253,969.85  were 
given  a  book  value  of  $442,516.47,  based  upon  the  unit 
prices  of  1912  inventory  of  the  company.  At  the  suggestion 
of  the  Public  Service  Commission  the  difference  in  these 
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amounts,  namely  $188,646.62,  was  written  off.  In  the  mean- 
time the  book  cost  had  been  reduced  by  actual  retirements 
to  the  extent  of  $137,337.21.  Inasmuch  as  $137,337.21  was 
written  off,  based  upon  a  value  of  $4^,616.47  when  the 
cost  price  was  for  the  same  properties  $253,969.85,  there 
should  not  have  been  written  off  the  full  amount  of 
$137,337.21  but  such  proportion  of  that  amount  as  the  cost 
price  bears  to  the  inventory  value.  It  would  appear,  there- 
fore, from  the  Tyng  affidavit  that  instead  of  $187,837.21 
being  treated  as  surplus  the  surplus  as  it  now  stands  should 
be  reduced  by  that  portion  of  $137,337.21  which  should  prop- 
erly have  been  written  off:  this  would  be  about  $78,730.  The 
book  entries  as  adjusted  may  not  actually  show  that  the  sur- 
plus is  too  large  by  the  amount  mentioned.  There  is  not  time 
now  to  make  an  inspection  of  the  books  to  get  definite  inform 
mation  as  to  the  actual  details,  nor  is  there  any  necessity  to 
delay  action  on  the  petition  for  rehearing  for  this  purpose. 
The  proper  adjustment  of  this  item  having  no  bearing  on  the 
decision  in  this  case,  it  may  be  left  for  subsequent  attention. 
It  would  appear  that  the  item  $137,337.21  should  not  be 
regarded  as  part  of  the  net  earnings  for  the  year  1917. 
Referring  to  pa/ragraph  2^,  subdivision  (b)  : 

Assuming  a  selling  price  of  30  cents  and  a  purchase  price 
of  21  cents,  the  item  of  $50,000  should  be  changed  to 
$90,000. 

Ref  erring  to  pa/ragraph  ZJia,  subdivision  (c)  : 

There  is  evidence  in  the  record  of  a  wage  increase  of 
$36,000  in  1918. 
Referring  to  paragraph  S^,  subdivision  (f )  : 

Assuming  the  Iroquois  company  pays  the  United  company 
26  cents  per  M  cubic  feet  instead  of  21  cents  per  M:  cubic 
feet, there  would  be  an  increased  cost  of  $483,982.30:  this 
additional  cost  is  one  of  the  issues  in  this  case.  Under  the 
stipulation  the  payment  of  this  extra  5  cents  to  the  United 
requires  proof  of  the  necessity  of  that  increase  to  the  United, 
Failing  in  that  proof  we  can  not  regard  the  payment  as  war- 
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ranted  as  against  the  public  in  rates.  It  may  be  a  proper 
increase  against  the  Iroquois  stockholders.  The  latter  com- 
pany having  agreed  to  prove  eosts  in  a  particular  way,  the 
stockholders  and  not  the  public  must  stand  the  loss,  if  any, 
because  of  such  failure  of  proof. 

An  estimate  corrected  by  the  use  of  these  figures  would 
be  as  follows: 

Income   arailable   for   dividendB    1017    (Tyng's   report, 

p.  10)     $860,892.60 

Less — 
AUowanee    for    extraordinary    sales    in 

1917  $90,000.00 

Surplus  adjustment  not  a  part  of  normal 

income   137 ,  337 .  21 

Increase  in  wages 36,000.00 

263,337.2] 

$597,555.39 
Bate  of  return  on  approximate 

inyestment  eost :     $697,666.39  -r-  $7,336,486.62  =  8.14%. 
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In  the  Matter  of  the  Passenger  Tariff  Filed  by  the  Schenec- 
tady Railway  Company,  designated  as  its  P.  S.  C, 
2  N.  Y.,  No.  22,  proposing  increased  fares,  rates,  charges, 
etc. 

Petition  (or  Complaint)  of  Schenectady  Railway  Com- 
pany under  subdivision  1,  section  49,  Public  Service 
Commissions  Law,  and  section  181,  Railroad  Law,  for 
permission  to  increase  certain  passenger  fares.  [Case 
No.  6583.] 

A  condition  contained  in  a  consent  to  the  construction  and  opera- 
tion of  an  interurban  trolley  railroad  along  certain  highways  in  the 
city  of  Watervliet,  granted  by  the  authorities  of  that  city  in  1902, 
placed  certain  limits  on  the  rates  of  fare  which  the  railroad  company 
should  be  permitted  to  charge  between  points  inside  of  said  city  and 
points  in  other  mimicipalities  reached  by  said  railroad; 

Held,  that  assuming  such  limitations  to  be  valid  and  within  the 
power  of  the  local  authorities  to  impose,  the  rates  therein  provided  are 
nevertheless  subject  to  regulation  by  the  Public  Service  Commission. 

Where  a  trolley  system  consists  of  both  urban  and  interurban  mile- 
age and  is  operated  as  one  system,  aibout  sixty  miles  in  length,  it 
being  found  that  the  same  patrons  were  not  to  any  large  degree  making 
use  of  the  different  parts  of  the  system  indiscriminately,  and  there 
was  comparatively  little  continuous  riding  over  different  divisions  of 
the  system, 

Eeld,  that  the  rates  on  the  different  divisions  should  be  treated  on 
their  respective  merits,  and  that  for  rate-making  purposes  the  system 
should  not  be  treated  as  a  unit. 

It  is  the  legislative  policy  of  this  State,  as  disclosed  in  section  49 
of  the  Public  Service  Conunissions  Law,  that  conmiutation  and  other 
special  classes  of  tickets,  lower  in  rate  than  r^;ular  fares,  may  be 
maintained  on  interurban  trolley  railroads. 

Decided  May  20,  1919. 

Appearances: 

H.  T.  Newcomb,  35  Nassau  street,  New  York  city,  fop 
Schenectady  Railway  Company. 
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Arthur  L.  Andrews,  Corporation  Counsel,  Albany,  for  the 
City  of  Albany  and  the  Chamber  of  Commerce. 

James  A.  Lecury,  Saratoga  Springs,  for  commuters  and 
patrons  of  Schenectady  Railway  Company  between  Saratoga 
Springs  and  Schenectady. 

John  A.  Blade,  10  Citizens  Bank  Building,  Saratoga 
Springs,  for  D.  J.  Harrington,  City  Attorney  of  Saratoga 
Springs. 

/•  E.  Cam^field,  Saratoga  Springs,  and  W.  /.  Burnham, 
Saratoga  Springs,  for  the  Chamber  of  Commerce. 

8.  W.  Russell,  Deputy  Corporation  Counsel,  Watervliet, 
for  Mayor  Edwin  W.  Joslin  of  Watervliet. 

L,  D.  G.  Woodward,  Watervliet,  President  of  Watervliet 
Chamber  of  Commerce. 

John  W.  Kenny,  613  23rd  street,  Watervliet,  for  the 
traveling  public  of  Watervliet. 

Robert  J.  Lemrrwn,  120  12th  street,  Troy,  for  the 
Watervliet  Arsenal. 

M.  R.  Kelly,  R.  F.  D.  No.  1,  Watervliet,  and  Frank  L. 
Roberts,  R.  F.  D,  No.  2,  Watervliet,  for  Arsenal  employees. 

Frederick  E.  Draper,  16  Ist  street,  Troy,  for  the  Troy 
Chamber  of  Commerce. 

E.  L.  McColgin,  Savings  Bank  Building,  Troy,  Managing 

Secretary  Trov  Chamber  of  Commerce. 

t/  t/ 

Maurice  B.  Flinn,  Parker  Building,  Schenectady,  for  the 
City  of  Schenectady. 

Walter  8.  McNdb,  Schenectady,  for  suburban  residents. 

Maurice  B.  Flinn,  Parker  Building,  Schenectady,  for  the 
Village  of  Scotia. 

Joseph  Oosch,  Aqueduct,  for  the  Mutual  Benefit 
Association. 

D.  Barch,  Aqueduct,  for  the  Aqueduct  Mutual  Improve- 
ment Association. 

Edward  8.  Coons,  Ballston  Spa,  for  the  Village  of 
Ballston  Spa. 
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C,  J.  Johnson,  Ballston  Lake,  for  residents  at  Ballston 
Lake. 

Joseph  Mason,  Ballston  Spa,  for  commnters. 

Charles  H.  Collins,  Stop  18,  West  Albany,  for  Albany- 
Schenectady  Interurban  Association. 

WiJUam  H.  Sotheoti,  Stop  6,  Albany  road,  for  Stop  6 
conamnnity  and  Schenectady  branch  of  Albany  Intemrban 
Association. 

Peier  K.  Best,  R.  F.  D.,  Watenrliet,  and  W.  8.  Budlong, 
R.  F.  D.,  Watervliet,  for  middle  zone,  Troy  and  Schenec- 
tady road. 

John  O.  Brovm,  K.  F.  D.,  West  Albany,  for  Colonic  Inter- 
urban Association. 

Alfred  8.  Bassetts,  Stop  31/^,  Albany  road,  for  residents 
at  Woodlawn. 

P.  H.  Zimmer,  800  Altamont  avenue,  Schenectady,  H.  W. 
Bancroft,  1593  Union  street,  Schenectady,  and  Robert  Mac- 
Donald,  22  Swan  street,  Schenectady,  for  Arsenal  employees. 

A.  Edgar  Davies,  Schenectady,  for  Alplaus  Improvement 
Association. 

Hiiiii,  Chairman: 

The  Schenectady  Railway  Company  operates  a  street  sur- 
face railroad,  partly  urban  and  partly  interurban.  In  the 
city  of  Schenectady  is  an  urban  system  consisting  of  21.91 
miles  of  road  and  38.24  miles  of  track.  This  may  be  called 
the  heart  of  the  larger  system^  from  which  radiate  liiree 
interurban  lines:  one  southeasterly  to  the  city  of  Albany 
which  it  enters  over  the  lines  of  the  United  Traction  Com- 
pany ;  one  easterly  to  the  cities  of  Watervliet  and  Troy  and 
the  village  of  Green  Island,  which  are  entered  over  the  tracks 
of  the  United  Traction  Company;  and  the  third  northerly 
to  Ballston  Spa,  whence  its  cars  proceed  still  farthea*  to  the 
north  over  the  tracks  of  the  Hudson  Valley  Company,  reach- 
ing the  city  of  Saratoga  Springs.  There  is  also  certain 
track    radiating    from    Schenectady    called    the    Suburban 
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divisiou.  Altogether  tibene  are  60.04  miles  of  road,  compris- 
ix^  114.61  mileB  of  track,  dmded  as  follows:  Seheoiectady 
City  division  (within  tibe  city  limits  of  Schenectady) :  21.91 
miles  of  road,  38.24  miles  of  track;  Suburban  division:  9.17 
miles  of  road,  17.30  miles  of  track;  Albany  Interurban 
division:  8.04  miles  of  road,  16.29  miles  of  track;  Troy 
Interurban  division:  9.57  miles  of  road,  19.28  miles  of 
track;  Saratoga  division:  11.33  miles  of  road,  23.01  miles 
of  track. 

At  present,  the  rates  of  fare  charged  on  this  railroad  are 
as  follows: 

Schenectady  City  Zone: 

Five  cents.  Also  2^-cent  school  tickets,  sold  only  for 
the  use  of  school  children  under  l7  years  of  age  and  good 
oadj  between  the  hours  of  8  a.  m.  and  9 :30  a.  m.,  11 :30  a.  m. 
and  1:30  p.  m.,  and  3  p.  m.  and  5  p.  m;  not  good  on  Satur- 
days, Sundays,  holidays,  or  during  vacation.  These  school 
ti^Deta  are  a  franchise  stipulation.  The  first  franchise  con- 
taining this  provision  was  dated  September  29,  1911.  The 
tickets  are  good  for  city  fares  only  and  are  sold  only  in  strips 
of  10  for  25  cents. 

There  is  no  other  reduced  fare  or  reduced  price  ticket 
sold  for  use  within  the  present  Schenectady  5-cent  zone. 
Albany  Interurban  Division: 

Between  Stops  6  and  32^4;  the  fare  limits  of  this  division, 
a  distance  of  7.8  miles,  there  are  three  zones:  one  extend- 
ing from  Stop  6  to  Stop  14,  a  distance  of  2.44  miles;  one 
from  stop  14  to  stop  23,  a  distance  of  3.36  miles;  and  the 
other  from  Stop  23  to  Stop  32^,  a  distance  of  2  miles. 
The  fai^  in  each  zone  is  5  cents,  making  a  total  one-way 
fare  of  15  cents.  This  is  at  an  average  rate  of  1.95  cents 
per  mile.  The  rate  per  mile  in  the  first  zone  from  Schenec- 
tady is  2.05  cents,  in  the  second  zone  1.49  cents,  and  in  the 
third  2.5  cents  per  mile. 

On  this  division  there  is  sold  a  commutation,  book  between 
Albany  and   Schenectady  good  for  a  round  trip  on  each 


18G      PuHLic  Si'RvicE  Commission,  Second  District 

working  day  of  the  month.  This  book  is  good  for  each  day 
of  the  week  except  Sunday.  It  is  sold  for  $10.40  per  month 
with  refund  for  unused  portion  made  under  the  following 
conditions:  ^^Each  ticket  used  will  be  charged  for  at  the 
regular  round  trip  tariff,  and  if  amount  is  not  in  excess  of 
monthly  rate  the  difference  will  be  refunded.*^ 

By  the  use  of  the  conMnutation  book,  and  if  it  is  used 
to  its  full  extent,  the  round-trip  cost  between  Albany  and 
Schenectady,  or  vice  versa,  woidd  be  40  cents,  or  at  the  rate 
of  1.34  cents  per  mile.  This  commutation  book  is  good 
only  between  Albany  and  Schenectady.  Books  are  sold  at 
the  Schenectady  waiting  room  and  refunds  made  at  the 
Schenectady  oflSce. 

The  commutation  ticket  carries  a  passenger  between  the 
Plaza  in  the  city  of  Albany  and  the  terminus  in  the  city  of 
Schenectady.  Between  these  points  a  passenger  is  carried 
over  the  tracks  of  the  United  Traction  Company  in  the  city 
of  Albany  between  the  Plaza  and  Stop  33,  for  which  this 
company  pays  the  United  Traction  Company  6  cents  for 
each  passenger  carried.  Therefore,  so  far  as  its  revenue  is 
concerned,  the  commutation  ticket  nets  this  company  28 
cents  per  round  trip,  or  at  the  rate  of  1.23  cents  per  mile. 

In  addition,  there  is  in  effect  a  round-trip  rate  of  25 
cents  to  or  from  Albany  or  Schenectady  from  a  point  in 
the  middle  zone  on  this  division.  In  connection  with  this, 
the  company's  tariff  contains  the  following: 

On  and  after  March  1st,  1915,  a  round  trip  excursion  ticket,  good 
until  used,  will  be  sold  at  Schenectady  Railway  terminals  in  Schenec- 
tady and  Albany,  N.  Y.,  and  at  a  convenient  place  in  the  vicinity  of 
Stop  19  provided  one  can  be  obtained,  at  25  cents  each,  good  for  round 
trip  transportation  between  Stop  19  or  any  stop  between  Stop  19  and 
Stop  14%  inclusive,  and  Schenectady,  N.  Y.;  or  for  round  trip  trans- 
portation between  Stop  19  or  any  stop  between  Stop  19  and  Stop  22% 
inclusive,  and  Albany,  N.  Y. 

These  tickets  are  now  on  sale  at  Stop  20  which  was  the 
nearest  available  point  to  Stop  19  where  they  could  be  placed 
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on  sale.     This  excursion  ticket  was  the  result  of  an  order 
of  this  Commission. 

Tray  Interurban  Division: 

This  division  extends  from  Stop  10  to  Watervliet  city 
line^  a  distance  of  9.59  miles.  It  includes  three  zones: 
one  extending  from  Stop  10  to  Stop  23,  a  distance  of  3.39 
miles;  one  from  Stop  23  to  Stop  36,  a  distance  of  3.85  miles; 
and  the  other  from  l^top  37  to  Watervliet  city  line,  a  dis- 
tance of  2.35  miles.  A  5-cent  fare  is  charged  on  each  zone, 
making  a  total  one-way  fare  on  this  division  of  15  cents. 
This  is  at  an  average  rate  of  1.56  cents  per  mile.  The  rate 
of  fare  per  mile  in  the  first  zone  out  of  Schenectady  is  1.47 
cents,  in  the  second  1.3t)  cents,  and  in  the  third  2.13  cents 
per  mile. 

A  commutation  hook  is  sold  on  this  division  good  between 
the  terminus  in  Schenectady  and  in  Troy,  under  the  same 
conditions,  price,  and  restrictions  as  that  sold  on  the  Albany 
division.  By  the  use  of  this  ticket  to  its  limitations,  the 
round-trip  rate  between  Troy  and  Schenectady  or  vice  versa 
is  40  cents,  which  is  at  an  average  rate  per  mile  of  1.24 
cents. 

This  commutation  ticket  carries  a  passenger  between  the 
Union  Station  in  the  city  of  Troy  and  the  terminus  in  the 
city  of  Schenectady.  Between  these  two  points  a  passenger 
is  carried  over  the  tracks  of  the  United  Traction  Company 
into  the  cities  of  Troy  and  Watervliet  between  the  Union 
Station  and  the  westerly  Watervliet  city  line,  for  which 
this  company  pays  the  United  Traction  Company  6  cents  for 
each  passenger  carried.  Therefore,  as  far  as  its  revenue  is 
concerned,  the  commutation  ticket  nets  this  company  28 
^'oiits  per  round  trip,  or  at  the  rate  of  1.05  cents  per  mile. 

In  addition,  there  is  an  excursion  ticket  sold  from  the 
middle  zone  under  the  same  conditions  and  at  the  same  price 
as  that  sold  on  the  Albany  division.  The  company's  tariff 
in  this  connection  contains  the  following: 
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On  and  aiter  May  Ist^  1912,  round  trip  excursion  tickets,  good  until 
used,  will  be  sold  at  Schenectady  Railway  terminals  in  Schenectady 
and  Troy,  K.  Y.,  and  at  a  convenient  place  in  the  vicinity  of  Stop  30 
provided  one  can  be  obtained,  at  25  cents  eadi,  good  for  round  trip 
transportation  between  S>top  30  or  any  stop  between  Stop  30  and  Stop 
24  inclusive,  and  Schenectady,  N.  Y.,  or  for  round  trip  transportaticm 
bcrirween  Stop  30  or  any  Stop  between  Stop  30  and  Stop  96  inclusive, 
and  Troy,  N.  Y. 

These  tickets  are  at  present  on  sale  in  the  vicinity  of 
Stop  30.  This  excursion  ticket  is  also  the  result  of  an  order 
of  this  Commission. 

Also,  there  is  in  use  a  35-cent  round-trip  ticket  between. 
Watervliet  and  Schenectady,  a  distance  of  15.02  miles:  this 
ticket  is  good  until  used.  With  its  use  the  average  rate 
per  mile  is  1.17  cents.  It  is  on  sale  at  the  ticket  d£ce  in 
the  city  of  Schenectady  and  also  in  the  city  of  Watervliet. 

Saratoga  Interurhcm  Division: 

This  division  extends  between  Alplaus  and  Ballston  Junc- 
tion, a  distance  of  12.23  miles.  It  includes  four  fare  zones: 
one  extends  from  Alplaus  to  High  Mills  road,  a  distance 
of  2.71  miles;  one  from  High  Mills  road  to  Timesons,  a  dis- 
tance of  2.62  miles;  one  from  Timesons  to  Brookline,  a 
distance  of  3.66  miles;  and  one  from  Brookline  to  Ballston 
Junction,  a  distance  of  3.24'  miles.  A  5-cent  rate  of  fare 
is  charged  in  each  zone,  making  a  single  one-way  fare 
between  Alplaus  and  Ballston  Junction  of  20  cents,  or  at  a 
rate  of  1.64  cents  per  mile.  An  additional  fare  of  12  cents 
is  charged  from  Ballston  Spa  to  Saratoga  Springs,  making 
the  one-way  fare  Schenectady  to  Saratoga  Springs  37  cents, 
or  at  the  rate  of  1.70  cents  per  mile.  The  rate  per  mile  in 
the  first  zone  from  Alplaus  is  1.85  cents;  in  the  second  1.91 
cents;  in  the  third  1.37  cents;  and  in  the  fourth  1.54  cents 
per  mile. 

The  tracks  in  Ballston  Spa  north  of  Bath  and  Front 
streets  are  owned  and  maintained  by  the  Hudson  Valley 
Railroad  Company.  A  passenger  riding  in  the  Ballston 
fare  zone  pays  5  cents ;  if  in  the  cars  of  this  company,  under 
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an  agreement,  3  cents  of  this  fare  goes  to  the  Hudson 
Valley  company  and  2  cents  to  this  company.  Where  the  pas- 
senger rides  on  the  cars  of  this  company  within  the  Ballston 
5-cent  zone  south  of  Bath  and  Front  streets,  the  whole 
6-oent  fare  goes  to  this  company.  The  12-cent  fare  between 
Ballston  Spa  and  Saratoga  Springs  goes  to  the  Hudson 
Valley  company. 

On  this  diyision  there  is  a  commutation  book  sold,  good 
between  Schenectady  and  Ballston  Spa.  This  book  is  sold 
for  the  same  price  and  under  the  same  conditions  and  limita- 
tions as  the  one  on  the  other  interurban  divisions,  making  a 
round-trip  fare  between  Schenectady  and  Ballston  Spa  of 
40  cents,  or  if  the  book  is  used  to  its  limitations  an  average 
rate  of  1.23  cents  per  mile.  These  commutation  books  are 
on  sale  in  the  city  of  Schenectady  only. 

There  are  additional  commutation  books  sold  on  this 
division :  one,  good  between  Schenectady  and  Ballston  Lake 
station,  for  $5.40  per  month,  with  the  same  limitations  and 
restrictions  as  the  other  commutation  books  above  described. 
If  this  book  is  used  to  its  full  limitations,  the  round-trip 
rate  between  Ballston  Lake  station  and  Schenectady  would 
be  20.8  cents,  or  at  an  average  rate  of  1.28  cents  per  mile. 
These  books  are  on  sale  at  Schenectady  and  Ballston  Lake. 

A  monthly  school  commutation  book  to  be  used  by  school 
children  is  also  sold  on  this  division :  this  is  good  for  transr- 
portation  on  each  school  day  of  the  month  between  the  city 
of  Schenectady  and  Ballston  Lake  station,  for  $4.60  per 
month.  This  is  at  a  rate  of  20  cents  per  round  trip  for  23 
school  days  in  the  month,  or  at  a  mileage  rate  of  1.23  cents. 
These  books  are  on  sale  at  Schenectady  and  Ballston  Laka 

In  addition,  there  is  a  round-trip  ticket  sold  between 
Schenectady  and  Ballston  Lake,  good  until  used,  for  25 
cents.  This  rate  was  established  under  order  of  this  Com- 
mission. With  this  ticket  the  rate  per  mile  is  1.34  cents. 
While  it  is  for  use  between  these  two  points,  it  is  used  to 
any  point  within  the  Ballston  Lake  fare  zone.     These  tickets 
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are  on  sale  in  the  city  of  Schenectady  and  at  Ballston  Lake 
station. 

There  is  another  round-trip  ticket  sold  for  use  between 
Ballston  Lake  and  Ballston  Spa,  limited  to  the  period  between 
May  1st  and  September  30th,  for  25  cents.  This  ticket  is 
at  the  rate  of  1.54  cents  per  mile,  and  is  on  sale  at  Ballston 
Lake  station  and  at  Ballston  Spa. 

The  results  of  operation  since  the  year  1907  are  as  follows: 
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The  operating  revenue  per  mile  of  track  in  1907  was 
$9550}  and  in  1916  $12,460,  an  increase  in  the  period  of 
30.47  per  eent,  while  during  the  same  period  the  operating 
revenue  per  car-mile  increased  from  26.09  cents  to  40.92 
cents,  a  gain  of  56.64  per  cent. 

The  operating  expenses  in  19t)7  were  $768,614,  and  in 
1916  $1,245,047,  an  increase  of  about  62  per  cent.  The 
q)erating  expenses  in  1917  were  $986,233,  showing  a  sharp 
ineieafie  in  1918  over  1917. 

The  operating  expensee  per  mile  of  track  in  1907  were 
$6770,  and  in  1918  $10,860,  an  increase  of  60.4  per  cent, 
while  per  car-mile  the  expense  increased  in  the  same  period 
from  16.83  eents  to  86.66  cents,  an  advance  of  approximately 
•0  per  cent. 

The  company,  according  to  lihe  terms  of  the  petition  and 
a  proposed  new  schedule,  propose  to  increase  its  fares  to  the 
following,  namely  — 

1.  Within  the  city  limits  of  Schenectady  6  cents,  esoept 
for  school  children,  and  where  limited  by  certain  franchise 
provisions  to  5  cents. 

2.  Within  the  urban  district  of  Schenectady  but  outside 
ike  city  limits  6  cents,  except  for  school  children. 

3.  Between  any  point  within  the  city  limits  of  Schenec- 
tady and  any  point  in  the  urban  district  but  not  within  the 
city  limits  6  cents,  except  for  school  children. 

4.  To  abolish  tiie  present  zone  system  on  all  of  the  inter- 
mban  lines  and  substitute  therefor  a  new  zone  system,  con- 
sisting of  zones  of  substantially  one  mile  each,  and  charge 
8  cents  in  each  zone,  with  a  minimum  fare  of  6  cents. 

6.  To  abolish  all  commutation  and  special  fares  which 
have  been  mentioned  above. 

These  larger  rates  it  was  estimated  would  increase  the 
gross  revenues  in  the  sum  of  $416,592  per  annum.  These 
proposals  have  been  modified  in  some  respects  by  the  accept- 
ance of  the  resolution  of  the  Schenectadv  citv  authorities, 
faereinbelow  referred  to. 

7 
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VALUATION  AND  RETURN 

The  books  of  the  company  show  a  valuation  of  $7,343,- 
447.93.  The  principal  proof  given  on  this  subject  was 
the  appraisal  made  in  August,  1918,  by  Marwick,  Mitchell, 
Peat  &  Company,  chartered  accountants.  This  report  was 
made  for  the  Mayor  of  Schenectady,  and  was  therefore  pre- 
sumed to  be  as  unfavorable  to  the  company  as  any  evidence 
likely  to  be  producible.  It  shows  fixed  capital  of  $5,885,019. 
For  the  purpose  of  this  case  the  company  seems  willing 
to  assume  a  valuation  of  about  that  amount,  as  that  figure 
is  apparently  considered  by  it  to  be  much  higher  than  it 
needs  to  entitle  it  to  the  rates  asked  for:  this  is  something 
over  $50,000  per  mile  of  track.  The  company  has  no  steam 
plant,  purchasing  its  power  from  other  sources.  In  a  pro- 
ceeding which  the  Commission  conducted  in  1914,  relating 
to  the  Schenectady  urban  and  surburban  lines  alone,  which 
was  instituted  by  complaint  of  the  city  and  prosecuted  by  it, 
there  was  a  conceded  value  to  those  lines  of  $3,157,809.14. 
The  Marwick  report  allocates  $3,441,029  within  the  Schenec- 
tady 5-cent  zone  and  $2,443,990  outside  of  that  zone.  The 
company's  allocation  is  $5,013,557  to  the  Schenectady  5-cent 
zone  and  to  the  interurban  properties  $2,339,527,  the  latter 
figure  being  slightly  less  than  the  Marwick  figure.  If  for 
the  present  purpose  we  take  the  figure  conceded  by  Marwick 
in  1918  of  $5,885,019,  and  allocate  $3,441,029  to  the  urban 
system  and  $2,443,990  outside  of  that  zone,  we  will  as  to 
the  former  be  close  to  the  value  conceded  by  the  city  in  1914, 
and  as  to  the  latter  we  will  have  approximately  the  figures 
given  by  Mr.  Hamilton  in  1917.  For  the  purposes  of  this 
case  these  figures  are  probably  sufficiently  correct  to  avoid 
injustice,  and  in  the  absence  of  an  appraisal  by  the  com- 
pany we  will  accept  them.  The  urban  zone  rrferred  to 
includes  the  track  outside  the  city  limits  in  Scotia,  Aqueduct, 
and  Rexford,  hereinabove  referred  to  as  the  Suburban 
division. 

In  respondent's  exhibit  No.  42,  $300,000  of  the  fixed 
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capital  of  the  urban  lines  is  arbitrarily  transferred  to  the 
interurban  lines  in  equal  amounts^  in  order  to  charge  those 
lines  with  the  estimated  proportion  of  city  track  and  facili- 
ties which  they  use.  This  is  perhaps  as  fair  a  way  as  any 
of  arriving  at  the  relative  earnings  of  the  respective  lines. 
Adopting  this  method^  we  can  now  arrive  at  an  assumed 
valuation  for  the  respective  lines,  taking  as  a  basis  of  alloca- 
tion as  between  the  interurban  lines  the  proportions  given 
by  the  company  in  said  exhibit,  the  result  being  as  follows : 

Urban  lines  as  above $8,  441,  029 

Less  $300,000  transferred  as  stated 300,  000 

$3, 141,  029 

Intemrban  lines   $2,  443,  990 

Plus  the  $300,000  transferred  300,  000 

2,  743.  990 

$5,  886,  019 

Allocating  still  further  on  the  basis  of  the  figures  given 
in  exhibit  No.  42,  reduced  proportionately  and  dropping 
fractional  figures,  we  find  — 

Urban  lines   $8, 141,  000 

Albany   division    833,  000 

Troy  division    800,  000 

Saratoga  division  1,  111,  000 

$6,  885,  000 

If  an  8  per  cent  return  is  computed  on  these  valuations, 
we  find  the  return  required  by  the  various  lines  would  be  — 

TABLB    A 

Urban  linM   $8, 141,  000  &  8%» $251,  280 

Albany   division    833,  000  ^  8% «      66,  640 

Troy   division    800,  000  ®  8%  —      64,  000 

Saratoga  division 1,  111,  000  (^  8%  ->     88,  880 

Total    $470,  800 

Turning  now  to  the  earnings  previously  shown,  we  find 
that  prior  to  1912  the  gross  income  never  reached  the  level 
shown  in  Table  A;  that  in  1912  it  approximated  it 
($464,572);  in  1913  it  somewhat  exceeded  it  ($499,000); 
in  1914  it  was  $391,811;  1915,  $324,638;  1916,  $376,297; 
1917,  $373,863;  and  in  1918  it  dropped  to  $94,957.  Dur- 
ing all  of  this  period  there  was  on  the  whole  a  gradual 
increase  in  gross  revenues  ranging  from  $1,065,320  in  1907 
to  $1,427,778  in  1918.  The  jB^eat  decrease  in  gross  income 
was  due  therefore  not  to  failing  business,  because  that  was 
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Rowing,  but  to  inereaee  in  operating  expenses.  The  greater 
part  of  tills  increase  is  attribataUe  to  wage  increases  ordered 
by  the  National  War  LalKnr  Boaxd^  only  part  of  whidi 
appear  in  the  1916  acoomnt 

A  statement  showing  allocation  of  income  by  divisionSy 
for  the  year  1918,  from  the  company's  books,  shows  the 
following: 
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This  statement  is  interesting  as  showing  a  gross  income 
from  the  Albany  division  of  $98,392,  from  the  Troy  division 
$7872,  from  the  Saratoga  division  $22,133,  and  a  deficit 
on  the  Schenectady  local  lines  of  $33,246. 

Combining  these  figures  with  the  estimated  required 
return  on  an  8  per  cent  basis  as  previously  shown,  we  can 
arrive  at  the  relative  needs  of  the  different  portions  of  the 
system  based  on  the  experience  of  1918,  as  follows: 


Gross  income  required 

Gross  income  received,  1918.. 


TABLB   B 

Urban 
Une» 

$251,  280 


Albany 
div. 

$66,  640 
98,392 


Troy 
div. 

$64,  000 
7.872 


Saratoga 
div. 

$88,  880 
22,138 


$284,626     t$31, 752       $66,128       $66,747 
Total  required,  $470,800;  total  received,  $95,152;  net  required,   $375,648. 


•  Deficit ;  t  Credit 

But  the  operations  of  1919  promise  to  be  much  less  favor- 
able. The  Commission  has  made  an  examination  of  the 
books  and  reports  of  the  company,  and  based  on  the  experi- 
ence of  December,  1918,  and  January,  1919,  we  get  the 
following : 

STATEMENT  OF  ESTIMATE  OF  RESULTS  OF  OPERATION   FOR  THE  COM  * 
ING  YEAR  wrrn  a  portion  of  INTERURBAN  CARS  INCLUDED  IN  CITY 
INVESTMENT.     Figures  in  ita'ica  denote  deficUt 


Total  of 
system 

Albany 
division 

Troy 
division 

Saratoga 
division 

City 
division 

Operating  revenues 

DoOart 
1,497,657 
1,416,287 

DoUari 

246.215 

161.841 

DoUart 

116.667 

127.850 

DiMan 

137.335 

114.439 

DiMan 
997.440 

Operating  expenses 

1.011.167 

Nf^  ODe^AtiFur  revenues 

82.370 
90,000 

84,374 
9,630 

11,183 
7,200 

22.896 
12.330 

13.717 

Taxes 

60.S4O 

Railroad  operating  income 

Other  operating  income 

7,630 

74,744 

""jks 

18,383 

bi 

10,566 
94 

74,es7 

Non-operating  mcome 

1,»00 

89M 

Gross  income 

8,830 

74,621 

18,474 

10.472 

75,449 

Deductions  from  gross  income: 

Interest  on  funded  debt 

Interest  on  unfunded  debt 

Other  deductions 

133.800 

6,500 

12.458 

12,876 

601 

1.152 

13.032 

633 

1.213 

17,167 

834 

1.598 

91.225 
4.432 
8.405 

Total  deductions  from  gross  in- 
come  

152,758 

14.129 

14,878 

• 
19.599 

104.152 

Net  corporate  income 

181,588 

60,492 

33,359 

9,1X7 

179, eoi 

Schenectady  Railway  Co.  199 

For  the  purposes  of  this  case,  however,  we  will  proceed 
on  the  figures  of  1918,  as  anj  increases  which  we  allow  will 
be  less  than  the  needs  there  shown. 

SCHENECTADY  UHBAN  LINES 

Table  B  shows  a  gross  income  required  for  these  lines 
of  $251,280,  whereas  a  deficit  of  $33,245  was  realized. 
Adding  the  two  we  get  a  requirement  of  $284,525.  The 
gross  revenues  for  1918  were  $950,973.56,  including  the 
so  called  suburban  service  and  crediting  the  urban  fares  on 
the  interurban  cars  to  the  city  system.  Assuming  that  a 
6-cent  fare  will  produce  a  20  per  cent  increase  in  revenue, 
the  increased  revenue  from  such  a  rate  would  be 
$190,194.71.  The  full  theoretical  increase  would  probably 
not  be  realized,  as  some  allowance  must  be  made  for 
decreased  patronage  by  reason  of  the  advanced  rate,  but  we 
will  let  the  figure  stand.  There  seems  to  be  no  reason  why 
this  increase  should  not  be  granted. 

Certain  of  the  earlier  municipal  consents  to  construction 
of  urban  lines  imposed  a  limitation  of  5  cents  on  city  fares, 
but  they  applied  only  to  a  relatively  small  part  of  the  present 
trackage.  All  of  the  subsequent  grants  contained  only  the 
limitation  that  the  provisions  of  the  Railroad  Law  respecting 
rates  of  fare  should  be  complied  with.  Inasmuch  as  the 
provisions  in  question  applied  to  all  of  the  city  trackage,  it 
would  seem  questionable  whether  the  original  conditions 
which  aiFected  only  a  comparatively  small  portion  of  the 
trackage  which  could  not  be  used  aa  a  unit  survived  the 
later  grants.  (^Public  Ser.  Com.  v.  Westchester  St.  R.  B. 
Co.,  206  N.  Y.  209.) 

However  that  may  be,  the  city  authorities  have  now  in 
effect  waived  the  limitation  referred  to  for  the  time  being 
to  the  extent  of  allowing  consideration  by  the  Commission  of 
an  increase  from  5  cents  to  6  cents.  The  terms  of  this 
waiver  are  acceptable  to  the  company  and  modify  its  scheme 
of  rates,  the  basis  of  the  waiver  being  that  the  company 
shall  be  limited  to  a  6-cent  fare  in  all  parts  of  the  former 
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5-cent  zone  which  extended  at  various  points  beyond  the 
citj  lines. 

ALBANY  INTjaURBAN  DIVISION 

Table  B  shows  that  the  Albany  Interurban  division  earned 
a  gross  income  of  $98,392  against  the  theoretical  require- 
ment of  only  $66,640,  and  even  if  we  compare  this  last 
figure  with  the  prospective  gross  income  for  1919  amoxmt- 
ing  to  $74,621,  we  find  it  about  $8000  in  excess  of  the 
theoretical  requirement.  This  presents  the  question  whether 
the  system  should  be  treated  as  a  whole  without  regard 
to  the  varying  profitableness  or  unprofitableness  of  the 
various  divisions,  or  whether  each  division  should  be  treated 
on  its  individual  merits.  We  are  recninded  that  in  the 
case  of  urban  lines  the  entire  system  is  treated  as  a  unit 
without  regard  to  the  varying  lengths  of  ride  and  density 
of  traffic.  This  is  unquestionably  true,  and  as  cone^ma 
urban  fares  the  unit  system  has  been  embodied  in  our  stat- 
utes which  provide  that  "  No  corporation  .  .  .  shall 
charge  any  passenger  more  than  five  cents  for  one  continuous 
ride  from  any  point  on  its  road  or  on  any  road,  line  or  branch 
operated  by  it  or  under  its  control,  to  any  other  point  thereof 
or  any  coimecting  branch  thereof,  within  the  limits  of  any 
incorporated  village  or  city  '\  [R.  R  Law,  sec.  181.]  Under 
this  provision  the  urban  passenger  traveling  one  mile  or  less 
pays  the  same  fare  as  a  passenger  traveling  ten  times  the 
distance.  It  might  be  called  the  American  as  distinguished 
from  the  European  method,  where  the  value  received  for 
each  ride  is  measured  out  with  much  precision.  For  urban 
traffic  this  apparently  loose  method  of  charging  for  trans- 
portation has  some  decided  advantages.  It  makes  a  unit 
fare  which  is  convenient  alike  for  the  company  and  the 
patron ;  and  a  very  important  consideration,  it  encourages  the 
development  and  occupation  of  outlying  and  suburban  dis- 
tricts for  residence  purposes  and  discourages  crowding  the 
inner  sections.  It  must  be  remembered  also  that  when  the 
trolley  system  came  into  vogue  its  growth  and  development 
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were  largely  based  on  this  idea,  and  the  outlying  lands  of  our 
cities  have  been  developed  and  occupied  largely  in  reliance 
upon  a  continuance  of  the  unit  fare.  Already,  however,  in 
many  cities  zone  systems  are  being  advocated  and  in  some 
cases  adopted.  Whatever  may  be  the  best  method  as  to 
urban  traffic,  I  think  the  arguments  in  favor  of  treating  an 
interurban  system  as  a  unit  and  imposing  the  same  rate  of 
fare  on  different  divisions  regardless  of  their  relative  profit- 
ableness must  be  considered  in  each  case  according  to  its 
particular  facts.  In  a  case  where  the  same  people  are  f oimd 
to  be  using  6ie  various  divisions  indiscriminately,  or  where 
the  riding  over  different  divisions  is  found  for  the  most  part 
to  be  continuous,  a  uniform  rate  would  not  be  unjust,  where 
otherwise  it  might  be.  It  may  be  claimed  that  rates  of 
fare  should  not  and  practically  can  not  be  dis?ected  and  con- 
sidered on  their  individual  merits,  and  we  are  aware  that 
the  United  States  Railroad  Administration  has  practically 
adopted  this  view  by  promulgating  a  uniform  rate  of  fare 
on  all  railroads  within  its  jurisdiction.  But  when  we  turn 
to  the  statute  for  guidance  we  find  that  each  rate,  fare,  and 
charge  must  be  separately  and  distinctly  specified  in  the 
tariff  schedules^  so  that  in  case  of  complaint  each  may  and 
does  become  practically  an  issue  in  itself.  We  find  also  that 
the  determination  of  such  an  issue  rests  upon  the  justness 
and  reasonableness  of  the  given  rate  "  with  due  regard  among 
other  things  to  a  reasonable  average  return,"  etc.  Uniform 
rates  arbitrarily  fixed  would  thus  seem  to  be  the  antithesis 
of  that  which  the  New  York  statutes  demand. 

For  the  purpose  of  determining  the  character  of  the  traffic 
over  the  Schenectady  system,  a  check  was  made  under  the 
direction  of  the  Commission  in  December,  1918,  which  indi- 
cates that  of  the  westbound  passengers  on  the  cars  of  the 
Albany  division  about  8  per  cent  continued  through  Schenec- 
tady to  points  on  the  Saratoga  division,  while. of  passengers 
moving  in  the  opposite  direction  about  16  per  cent  continued 
through.      This    is    substantially    all   of   the    interdivision 
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traflSc,  there  being  practically  none  between  either  the 
Albany  or  Saratoga  divisions  and  the  Troy  division.  Every 
fact  in  the  case  would  seem  to  demand  that  the  rates  on  the 
Albany  division  be  considered  on  their  merits  as  applied  to 
that  division.  Inasmuch  as  the  patrons  of  this  division  are 
now  paying  even  more  than  their  full  share,  we  can  find  no 
justification  for  increasing  these  rates. 

TROY  DIVISION 

This  division  extends  from  Schenectady  city  line  to 
Watervliet  city  line.  The  Schenectady  urban  fare  carries 
the  passenger  to  a  point  some  distance  outside  the  city  line 
known  as  Stop  10.  From  this  point  to  Watervliet  city  line 
is  a  distance  of  9.59  miles,  divided  into  three  zones:  one 
extending  from  Stop  10  to  Stop  23,  a  distance  of  3.39  miles; 
the  next  extending  to  Stop  36,  3.85  miles;  and  the  third 
extending  to  Watervliet  city  line,  2.35  miles.  A  5-cent 
fare  is  charged  in  each  zone.  From  Watervliet  city  line  the 
cars  proceed  through  Watervliet  and  Troy  over  the  lines  of 
the  United  Traction  Company,  with  a  6-cent  fare.  The 
present  through  fare  is  therefore  6  cents  in  Schenectady  to 
Stop  10,  then  three  5-cent  zones,  then  one  6-cent  zone:  total 
26  cents. 

The  fares  charged  on  this  division  conform  to  certain  con- 
ditions imposed  by  the  City  of  Watervliet  in  a  consent  or 
franchise  granted  by  its  common  council  April  30,  1902, 
which  in  eiFect  fixed  maximum  fares  over  the  entire  Troy 
division,  and  the  city  now  claims  that  this  condition  is  bind- 
ing on  the  Commission  and  prevents  it  from  regulating  or 
increasing  the  rates  thus  fixed. 

It  is  noticeable  that  this  provision  imposes  no  maximum 
on  the  fare  to  be  charged  within  the  municipality  itself^ 
but  does  seek  to  fix  a  maximum  for  fares  between  points 
within  the  municipality  and  points  outside.  Its  practical 
effect,  if  the  condition  is  lawful,  is  to  regulate  the  fares 
over  the  entire  Troy  division,  and  it  is  claimed  that  within. 
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the  doctrine  of  the  Quinby  case  (228  N*.  Y.  244)  the  Public 
Service  CommiBsion  is  without  authority  to  increase  the 
rate.  Whatever  may  be  the  power  of  a  municipality  to  fix 
a  maximum  fare  within  its  own  boundaries,  as  a  condition 
of  giving  its  consent  to  construction,  and  whatever  the  law 
may  be  as  to  the  power  of  the  Public  Service  Conmiission 
to  regulate  and  reduce  or  increase  such  a  rate,  it  would  seem 
to  be  extremely  doubtful  that  one  municipality  has  any  power 
to  regulate  rates  outside  of  its  own  boundaries.  A  con- 
sideration of  the  practical  results  likely  to  flow  from  the 
application  of  such  a  power  would  seem  to  condemn  it  out- 
right on  grounds  of  public  policy.  The  effect  would  be  that 
any  municipality,  however  small,  located  on  the  line  of  an 
interurban  trolley  road,  however  large,  could  impose  rates 
applicable  to  the  entire  system. 

The  regulation  of  rates  is  recognized  in  the  Quinby  case 
to  be  a  governmental  and  thus  a  legislative  function. 

The  fares  which  were  the  subject  of  the  Quinby  case  were 
purely  local,  and  the  contract  or  consent  was  given  in  1890, 
and  had  been  expressly  recognized  by  the  L^slature  by 
section  178  of  the  Railroad  Law  in  1910. 

But  the  provision  of  section  18  of  the  Constitution  referred 
to  in  the  Quinby  case,  and  also  in  the  later  Olens  Falls  case 
(225  N".  Y.  216),  would  seem  to  have  no  application  to  the 
consent  here  under  consideration  which  was  granted  in  1902, 
by  reason  of  the  effect  of  section  23  of  Article  III  of  the  Con- 
stitution, which  provided  that  sections  17  and  18  should  not 
apply  to  any  bill  which  "  shall  be  reported  to  the  legislature 
by  commissioners  who  have  been  appointed  pursuant  to  law 
to  revise  the  statutes  ".  It  is  well  known  that  the  Railroad 
Law  of  1890  and  the  amendments  of  1892  were  enacted  upon 
the  report  of  the  commissioners  to  revise  the  statutes, 
appointed  pursuant  to  chapter  289  of  the  laws  of  1889, 
and  it  was  pursuant  to  those  laws  that  the  consent  of  the 
Village  of  Watervliet  was  given.  The  laws  of  1890  and 
1892  having  been  enacted  upon  reports  of  conmiissioners  as 
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•stated,  were  not  required  by  iiie  Constitution  lo  contain  a 
requiTement  for  the  eoiHsent  of  local  authorities,  from  ^duoh 
it  follows  that  the  provision  in  the  statutes  of  1S90  and  1892 
ioT  finch  consent,  being  there  not  by  virtue  of  oonstitational 
requirement  but  as  an  eserciee  of  the  uncontrolled  will  of 
tie  Legislature,  the  concept  of  constitutional  restraint  which 
formed  the  ground  of  the  Qwriby  decision  is  not  here  applic- 
able. The  Glens  Falls  case  is  a  clear  authority  for  the 
•proposition  that  except  for  the  constitutional  provision 
referred  to,  the  Legislature  has  del^ated  to  the  Commission 
■all  the  power  which  it  had  over  rates,  except  such  as  it  had 
expressly  reserved  to  itself.  We  think,  therefore,  that  even 
if  the  condition  referred  to  was  a  valid  one,  the  rates  therein 
provided  were  and  are  subject  to  regulation  by  this  Commis- 
sion. {Tonawwnda  Complamls  v.  International  Railvm/  Co., 
Albany  Special  Term,  decided  May,  1919,  opinion  by 
Hinman,  J.) 

COMMDTATICXlSr  RATES 

The  commutation  books  as  above  stated  are  quite  limited 
as  to  their  operation,  and  the  rates  resulting  from  them  run 
from  1.05  to  1.24  cents  per  mile,  provided  each  ticket  is 
fully  used  within  the  time  limited  for  use.  As  commuta- 
tion rates  go  the  present  rates  are  not  low;  they  average 
higher  than  the  steam  railroad  rates  of  1.10  cents  per  mile 
generally  in  force,  and  higher  than  rates  in  use  on  other 
interurban  trolley  roads  in  the  neighborhood. 

The  proposal  of  the  company  to  abolish  the  commutation 
books  seems  to  be  based  on  the  opinion  of  its  management 
that  such  rates  as  to  trolley  roads  are  wrong  in  principle 
iind  should  be  discontinued  as  a  matter  of  genaral  policy. 
The  views  of  the  management  were  presented  with  some 
elaboration  by  the  witness  Barnes,  general  manager  of  the 
road,  thus  — 

We  have  this  peculiarity  as  compared  witii  any  other  marketable 
c(»umodityj  that  it  is  a  necesaity  with  us  to  manufacture  the  commodity 
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whiclL  we  oflEer  for  sale,  namely,  transportation,  ai  the  moment  when 
it  is  consumed.  It  is  totally  imx>os8ible  for  u&  to  utilize  the  idle 
hours  so  far  as  the  consumption  of  our  product  is  concerned  for  the 
production  at  a  uniform  rate  of  the  product  to  meet  the  demand  when 
it  comesi  We  must  nuamf  aeture  at  the  time  when  the  demand  occun. 
That  necessitates  a  disproportionately  large  investment  in  p<Mver 
equipment,  in  rolling  stock,  and  a  disproportionately  large  number  of 
platform  employees  and  employees  of  all  kinds  to  handle  this  rush- 
hour  transportation  so  called.  By  disproportionate,  I  mean  with 
respect  to  what  would  be  necessary  were  it  distributed  ervenly  ower  a. 
ten,  twelve;  and  eighteen  or  twenty-four  hour  day.  Consequently,  the 
fact  is  that  with  w  highly  concentrated  peak-load,  the  cost  of  producing 
transportation  for  that  peak-load  is  very  much  higher  than  the  cost 
of  pTDducing  the  transportation  for  the  load  at  any  other  time  of 
the>d«y. 

Farthermore;  it  is  urged  in  the  brief  of  respondentia  coun- 
sel that  there  is  no  analogy  between  sach  rates  on  steam*  road» 
SB  compared  with  trolly  roads;  that  such  traffic  on  stcfam 
road»  is  a  byproduct;  that  while  the  cost  to  a  steam  road 
of  performing  additional  service  is  slight,  the  cost  to  the* 
tioUiPf  road  increases  in  full  proportion  to  the  increase  i» 
tvaffie  flowing  from  commutation  business.  While  we  are 
impressed  that  there  is  much  reason  in  this  presentation  of 
the  subject,  still  the  proposition  that  on  principle  commuta- 
tion rates  on  interurban  trolley  roads  are  unjust  and  unrea- 
sonable and  should  be  abolished,  presents  a  direct  challenge 
ta  the  clearly  defined  policy  which  we  fiind  embodied  in  the' 
stfftutes  of  this  State; 

Thus  section  49  of  the  Public  Service  Commissions  Law, 
after  clothing-  the  Commission  with  power  to  fix  the  "  rates*, 
fares  or  charges  ^^  to  be  demanded  by  common  carriers,  pro- 
ceeds in  a  separate  paragraph  to  clothe  it  with  liie  power  ixf 
fix  the  rate?  to  be  charged  for  "  excursion,  school,  or  family 
commutation,  commutation  passenger  tickets,  half  farer 
tickets  for  the  transportation  of  children  under  six  years 
of  age  or  any  other  form  of  reduced  rate  tickets  ".  There 
is  thus  clearly-  disclosed  a  legislative  policy  by  which  differ- 
ent rates  are  to  be  fixed  for  what  may  be  termed  "  regular  ^ 
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fares,  and  for  commutation  and  other  special  classes  of  lower 
rate  tickets.  Heading  both  provisions  together,  th^  can  only 
be  construed  to  admit  of  differentiation  in  the  classes  of  fares 
mentioned  and  expressly  to  sanction  commutation  fares  on 
electric  roads. 

To  this  policy  we  must  adhere,  and  the  proposed  elimina- 
tion of  the  commutation  and  special  rates  is  therefore 
disapproved. 

Turning  now  to  the  proposed  schedules  of  the  Troy  and 
Saratoga  divisions,  which  are  suflBiciently  similar  in  their 
revenue  needs  and  other  aspects  to  be  treated  substantially 
alike,  we  find  a  proposed  rate  of  3  cents  per  mile,  based  on 
a  new  zone  layout  which  in  substance  makes  a  separate  zone 
of  each  mile,  with  a  minimum  fare  of  6  cents.  This  zone 
system  and  mileage  rate  is  continued  also  over  those  parts 
of  the  interurban  routes  which  lie  within  the  Schenectady 
urban  zone.  This  is  clearly  inadmissible  because  the  rate 
for  all  passengers  within  the  urban  zone  must  be  the  same. 
The.  interurban  rates  must  begin  where  the  urban  rates  end. 

SUMMARY 

We  find  that  to  increase  rates  sufiiciently  high  to  meet 
the  theoretical  requirements  of  Table  B  will  call  for  an 
extremely  large  increase  on  the  Troy  and  Saratoga  divisions. 
This  increase  would  be  largely  out  of  proportion  to  the 
increase  from  5  cents  to  6  cents  in  the  urban  zon&  An 
increase  such  as  would  be  thus  provided  would  we  think  be 
of  doubtful  advantage  to  the  company  by  reason  of  the  cer- 
tain decrease  in  patronage  which  would  result,  and  perhaps 
of  doubtful  justice  because  of  the  smaller  proportionate 
increase  which  has  been  accepted  by  the  company  in  the 
urban  zone.  The  latter  arrangement  is  for  the  limited 
period  of  one  year,  and  we  feel  that  a  disposition  of  this 
case  must  be  made,  based  not  on  the  theoretical  requirements 
shown  above  but  on  the  treatment  of  the  company's  demand 
for  relief  from  an  emergency  standpoint,  in  a  maimer  which 
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will  yield  a  substantial  increase,  well  within  its  established 
requirements,  with  a  view  to  reopening  the  case  at  the  end 
of  the  year  when  the  results  of  such  changes  as  shall  be 
authorized  have  been  tried  experimentally  for  the  period 
named. 

In  this  view  of  the  case  we  think  it  would  be  unwise  to 
make  the  radical  change  in  the  zone  system  suggested  by  the 
company.  The  existing  zones  have  remained  unchanged  for 
many  years  and  the  patrons  of  the  road  have  adapted  them- 
Bclves  to  them.  We  have  prepared  a  tariff  for  these  two 
divisions  based  on  the  existing  zones,  but  with  what  may 
be  called  a  floating  zone  feature  which  neutralizes  to  a 
large  degree  the  inequality  in  fare  brought  about  by  a  rigid 
zone  system  through  the  imposition  of  a  full  zone  rate  for 
the  passenger  traveling  only  in  parts  of  zones.  This  tariff 
shows  an  increase  of  approximately  20  per  cent  in  rates  and 
will  yield  approximately  $50,000.  This  added  to  the 
$190,000  estimate  of  increased  income  in  the  interurban 
zone  will  give  a  total  increase  in  revenue  of  $240,000.  This 
is  assuming  that  all  of  the  theoretical  increase  will  be  real- 
ized, but  this  is  by  no  means  sure  to  be  the  result.  This 
increase  does  not  correspond  with  what  we  have  shown  to 
be  the  apparent  requirements  of  the  company  based  on  the 
1918  experience.  By  reason  of  increased  wages  and  power 
costs,  the  gross  income  which  will  be  left  after  charging 
operating  expenses  will  be  considerably  smaller  than  in  1918. 
These  rate  increases  however  will  give  the  company  some 
return  on  investment  and  enable  it  to  meet  its  most  pressing 
financial  needs. 

The  company  may  put  into  effect  a  6-cent  fare  in  the 
Schenectady  urban  zone,  and  may  also  put  into  effect  on  three 
days^  notice  the  annexed  tariff  for  the  Troy  and  Saratoga 
divisions.  No  change  will  be  allowed  in  the  commutation 
rates;  and  all  such  rates,  together  with  school  and  special 
rates  on  the  entire  system,  will  remain  unchanged.     No 
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increase  will  be  allowed  on  the  Albany  interurban  division 
except  as  the  6-cent  fare  in  the  city  of  Schenectady  effects 
an  increase  of  one  cent 

An  order  will  be  entered  accordingly. 

All  concur. 

Tariffs  referred  to  in  the  foregoing  memorandum; 
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In  the  Matter  of  the  Complaint  under  sections  71  and  72, 
Public  Service  Commissions  Law,  of  Geobge  W.  LAinc, 
AS  Mayoe  of  Corning,  against  CitYSTAii  City.  Gas 
Company  as  to  proposed  increase  in  price  of  natural  gas 
furnished  customers.      [Case  No.  6340.] 

1.  Neither  this  Commission  nor  the  Interstate  Commerce  Commission 
can  require  a  Pennsylvania  corporation  producing  natural  gas  in 
Pennsylvania  to  transport  it  and  deliver  it  in  the  State  of  New  York 
to  a  distributing  company  in  this  State.  Such  transportation  and  sale 
is,  therefore,  a  matter  of  private  contract  between  the  Pennsylvania 
producing  corporation  and  the  New  York  distributing  corporation. 

2.  Such  a  contract  should  provide  a  definite  and  certain  price  for 
gas  sold,  and)  it  should  not  provide  compensation  in  the  way  of  a 
percentage  of  the  revenues  of  the  distributing  company. 

3.  As  the  law  has  recently  been  declared'  by  the  Appelliate  IMvisioo^ 
this  Commission  is  without  power,  in  order  to  aid  in  the  conservation 
of  natural  gas>,  to  discriminate  between  different  classes  of  consumers. 
{People  V.  Pttblio  Service  ComnUswm,  not  yet  reported.)  It  should 
not  undertake  to  do  indirectly  what  it  is  forbidden  to  do  directly,  by 
authorizing  higher  rates  for  large  consumers  than  for  small  consumers. 

4.  On  an  examination  of  the  evidence  a  rate  ia  fixed  of  66  cents 
per  thousand  cubic  feet,  with  7  cents  discount  for  prompt  payment,  the 
rate  to  remain  in  effect  for  one  year. 

Decided  May  29,  1019. 

Appearances: 

Justin  V.  Purcell,  Corporation  Counsel,  Coming,  for 
complainant ;  Hon.  Oeorge  W,  Lane  in  person. 

Thomas  F.  Rogers,  Coming,  and  Neile  F,  Tovmer,  Albany, 
attorneys  for  respondent. 

Benjamin  W,  Wellington,  President,  Willutm  M.  Ouemsey, 
Superintendent,  and  Oeorge  S.  Ooff,  General  Manager,  for 
respondent. 

E,  B.  Reeser,  New  York  city.  Vice-president,  and  W.  H. 
Richards,  Port  Allegany,  Treasurer,  Potter  Gas  Company. 

B.  F.  Whitheck,  Consulting  Engineer  of  respondent. 
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Ihvine,  Ccfmmissioner: 

In  this  case  the  CommiBsion  made  an  order  July  9,  1918, 
following  a  complaint  by  the  mayor  of  the  City  of  Coming 
against  a  proposed  increase  in  price  of  natural  gas  furnished 
b^  the  respondent,  directing  cancellation  of  the  tariffs  making 
said  increase  and  the  restoration  of  its  former  rates  (VII 
Public  Service  Commission,  Second  District,  Reports  180). 
August  22,  1918,  a  further  order  was  made  authorizing 
either  complainant  or  respondent  on  or  after  December  1, 
1918,  to  apply  for  a  vacation  or  modification  of  that  order. 
The  reason  for  denying  the  increase  was  that  in  the  past  the 
company  on  its  former  rates  had  made  a  fair  return  on  the 
value  of  its  property,  and  that  while  the  new  tariffs  had  been 
filed  on  the  theory  that  the  respondent  would  no  longer  be 
permitted  to  supply  gas  for  industrial  purposes  and  its 
income  would  thereby  be  seriously  reduced,  the  supply  for 
industrial  purposes  had  not  then  been  cut  off  and  that  there 
was  not  then  existing  any  order  of  the  United  States  Fuel 
Administration  requiring  the  respondent  to  discontinue  such 
servica  Subsequently,  on  November  8,  1918,  the  United 
States  Fuel  Administration  made  an  order  applying  to  this 
respondent  and  to  other  companies  in  similar  territory 
restricting  the  use  of  natural  gas  by  consumers  to  12,000 
cubic  feet  per  month  except  under  special  permit  to  be  issued 
by  the  Fuel  Administrator  of  the  State  of  New  York.  This 
order  in  effect  so  restricted  domestic  consumption  and  practi- 
cally excluded  industrial  use.  The  respondent  thereupon 
asked  to  reopen  the  case  as  provided  in  the  August  order. 
Further  hearings  were  held  and  much  evidence  received  as 
to  operating  revenues  and  expenses  under  the  new  conditions. 
The  case  was  not  submitted  until  about  March  1,  1919. 
Since  that  time  it  has  not  been  possible  to  make  a  definite 
determination  because  of  the  uncertainty  as  to  continued 
federal  regulation  coupled  with  uncertainties  as  to  the  future 
cost  of  gas  to  the  respondent. 

Federal  r^ulation  through  the  war  time  fuel  administra- 
tion has  now  ended.    All  the  gas  supplied  by  the  respondent 
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is  purchased  by  it  from  the  Potter  Gas  Company,  a  Pemasyl- 
vania  corporation,  which  produces  its  gas  from  fields  in  Penn- 
sylvania and  deiivers  through  long  transnusaion  lines  the- 
Coming  supply  at  the  city  limits  not  far  from  the  state  lina. 
While  the  transportation  of  natural  gas  through  pipe  linea 
from  one  state  to  another  state  is  interstate  commerce  {Piiblic 
Utilibies  Commission  for  Stale  of  Kamsas  et  al.  v.  Landon 
et  (U.J  39  Supreme  Court  Reporter  268;  Be  Pennsylvania 
Gas  Co.,  225  if.  Y.  397),  Congress  has  not  taken  over 
the  regulation  of  that  particular  industry.  Indeed,  it 
ha&  expressly  excepted  it  from  the  operation  of  the  Inter- 
state Commerce  Commissions  Law  (Interstate  Commeiee 
Comniission&  Law,  section  1).  It  is  quite  clear,  therefoxe^ 
that  thi»  Commission  can  not  require  a  Pennsylvania  corpo- 
ration producing  gas  in  Pennsylvania  to  transport  it  and 
deliver  it  in  the  State  of  New  York,  and  that  the  Int^nstate 
Commerce  Commission  is  likewise  powerlesa  If  there  exists 
such  a  power,,  and  it  seems  liiat  there  does,  it  is  a  power 
vested  in  Congress  and  by  it  not  yet  exercised.  There  ia  no 
available  source  of  supply  for  the  Crystal  City  Company  at 
present  except  through  purchasing  from  the  Potter  Gae  Com.- 
pany.  It  is  possible  that  this  Commission  m^ht  fix  a  price 
at  which  the  Potter  Gkas  Company  diould  sell  if  it  sold  at  all, 
but  as  the  Commiasion  can  not  require  it  to  supply  gas-  in 
the  State  of  New  York,  the  exercise  of  such,  a  power  to  fix 
the  price,  if  such  power  exists,  would  merely  say,  sell  at  thia 
price  or  keep  out  of  the  State.  The  situation  manifestly  doea 
not  demand  such  action,  and  regulation  of  price  between  the 
Potter  Company  and  the  Crystal  City  Company  beeomesy  ao» 
far  as  the  Commission  i&  concerned,  an  academic  question.; 
and  so  far  aa  the  two  gas  companies  are  concerned,  a  matbn 
of  private  contract. 

The  Potter  Gas  Company  supplies  a  number  of  distributing 
companies  and  consumers  in  the  State  of  Pemsylvania*  It 
also  sells  gas  to  the  Elmira  Water,  Light  and  Railroad  Com- 
pany, furnishing  gas  in  the  citry^  of  Elmira;  and  to  the  Addi- 
son  Gas  and   Power   Company,  supplying  the  village   of 
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AddiBon ;  as  well  as  to  the  respondeat,  supplying  gas  in  the 
city  of  Coming.  As  in  the  case  of  many  natural  gas  con- 
tracts between  producing  and  distributing  companies- it  has 
in  the  past  received  a  certain  percentage  of  the  revenues  of 
the  distributing  compaoiy  as  the  price  for  gas  sold.  The 
Commission  has  heretofore  commented  on  the  undesirability 
of  this  basis  of  payment.  On  this  application  the  question 
was  sharply  presented  because,  considering  that  if  the  Crystal 
City  -Company  is  entitled  to  an  increase  in  order  to  enable  it 
to  earn  a  fair  return  on  its  investment,  to  permit  the  increase 
would  automatically  increase  the  price  paid  to  the  Potter 
Gas  Company,  so  that  in  order  to  ^ve  the  Crystal  City  Com- 
pany $1000  additional  income  it  might  be  necessary  to  award 
it  $3000  additional  revenue.  On  the  other  hand,  the  produc- 
ing company  may  justly  be  entitled  to  an  increased  price  for 
gas  sold  1o  the  distributing  company,  and  to  permit  this  would 
require  an  additional  increase  in  rates  to  the  consumer  which 
might  yield  to  the  distributing  company  an  unduly  high 
jetum.  This  matter  was  broi^t  to  the  attention  of  the 
Potter  Gas  Company  and  it  was  requested  so  to  modify  its 

contract  as  to  provide  a  flat  rate  per  thousand  cubic  feet  for 
gas  sold  to  the  respondont.  The  Potter  company  recog- 
nized the  justice  of  this  request,  but  insisted  that  with  its 
failing  fields,  the  constantly  increasing  expense  of  developing 
new  wells  with  lesser  production,  and  with  its  asserted  ability 
to  dispose  of  all  the  gas  now  produced  to  Pennsylvania  cus- 
tomers nearer  its  field  at  less  expense  but  at  higher  prices 
than  it  lias  been  receiving  from  the  three  "New  York  com- 
munities, the  price  to  the  New  York  communities  must  be 
.increased  if  it  is  to  continue  to  supply  them.  Accordingly 
it  made  an  offer  to  the  Crystal  City  Company  to  supply  gas 
at  38  cents  per  thousand  cubic  feet,  and  this  offer  has  been 
accepted  by  the  Crystal  City  Company.  As  is  to  be 
inferred  from  what  has  already  been  stated,  the  Commission 
has  no  control  over  this  contract.  There  is  no  evidence  of 
any  comnnunity  of  interest  or  ownership  between  the  Potter 
Company  and  the  Crystal  City  Company.     In  fact  the  evi- 
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dence  is  that  there  is  no  such  comnmiiity.  It  was  a  matter  of 
bargain  and  sale^  and  the  Commission  is  satisfied  from  what 
it  knows  of  the  negotiations  that  the  Crystal  City  Company 
has  obtained  as  good  a  bargain  as  it  was  able  to  obtain.  In 
considering  this  case,  therefore,  we  must  treat  the  new  price 
of  38  cents  a  thousand  cubic  feet  as  an  established  operating 
cost  to  the  Crystal  City  Company. 

The  rate  proposed  in  the  application  of  the  Crystal  City 
Company  is  based  on  the  theory  of  conservation,  to  wit,  70 
cents  net  for  the  first  6000  cubic  feet,  80  cents  net  for  con- 
sumption between  6000  and  12,000  cubic  feet,  $1  per 
thousand  for  all  over  12,000  cubic  feet  per  month.  Every 
one  having  any  familiarity  with  the  natural  gas  industry 
realizes  that  the  supply  is  failing,  and  the  Commission  is 
aware  from  evidence  in  this  and  in  other  cases  that  in  the 
communities  supplied  in  this  State  by  the  Potter  Company 
there  is  in  cold  weather,  when  gas  is  most  needed,  an  inade- 
quate supply.  The  object  of  presenting  these  tariffs,  which 
offer  what  may  be  termed  an  "  inverted  block  rate,"  is  solely 
to  conserve  the  supply.  It  is  cheaper  to  supply  a  single  large 
consumer  than  a  number  of  small  consumers,  but  it  was 
hoped  that  by  making  the  expense  greater  for  higher  con- 
sumption indirectly  industrial  use  would  be  prevented  and 
domestic  use  curtailed.  One  matter  which  has  delayed  the 
decision  of  this  case  was  the  pendency  in  the  Appellate  Divi- 
sion of  proceedings  on  certiorari  to  review  an  order  of  the 
Commission  undertaking  to  accomplish  directly  what  the 
inverted  block  scale  seeks  to  accomplish  indirectly.  The 
order  referred  to  divided  consumers  into  two  classes, 
industrial  and  domestic,  and  undertook  to  protect  the 
domestic  consumer  by  forbidding  use  by  industrial  con- 
sumers during  the  winter  months,  with  certain  exceptions 
not  necessary  here  to  set  forth. 

Within  the  past  two  weeks  the  Appellate  Division  haa 
annulled  this  determination  of  the  Commission,  and  in  effect 
held  that  the  Commission  is  without  power  to  *'  overcome  the 
shortcomings  or  failure  of  nature  "  by  "  depriving  some  con- 
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gamers  of  gas  in  order  that  others  may  have  more".  {People 
ex  reL  PavUion  Natural  Oas  Company  v.  Public  Service 
Commission^  Second  District,  not  yet  reported.)  Pending  a 
review  of  this  decision  by  the  Court  of  Appeals,  or  if  the 
decision  should  be  affirmed  then  further  legislation,  the  Com- 
mission is  not  disposed  to  attempt  to  do  indirectly  what  the 
court  has  said  it  had  no  power  directly  to  accomplish.  How- 
ever disastrous  the  consequences  may  be  to  the  natural  gas 
industry  and  more  particularly  to  domestic  consumers,  the 
Commission  feels  required  under  present  circumstances  to 
fix  a  uniform  rate  for  all  consumers,  but  this  should  be  fixed 
for  a  rather  limited  period  merely  awaiting  the  result  of 
further  judicial  or  legislative  action. 

The  case  has,  therefore,  entirely  changed  its  aspect  since 
its  submission:  first,  by  the  removal  of  the  federal  restric- 
tions bn  use;  and  second,  by  the  determination  of  the 
Appellate  Division  in  the  Pavilion  case.  As  the  evidence, 
however,  is  as  complete  as  it  can  probably  be  made  on  the 
essential  elements  of  a  rate  case,  it  is  deemed  better  to  make 
a  decision  now  rather  than  to  hold  further  hearings  and  incur 
further  delay  and  expense  without  the  promise  of  having 
much  additional  light  thrown  on  the  problem. 

The  first  step  in  ascertaining  the  rate  is  to  obtain  some 
fiigure  upon  which  a  fair  return  is  to  be  based.  In  the 
decision  of  July  9,  1918  (VII  Public  Service  Commission, 
Second  District,  Reports  180),  there  was  no  finding  as  to  this 
amount,  but  the  conclusion  was  that,  taking  the  evidence  most 
favorable  to  the  company,  it  was  not  entitled  to  an  increase. 
In  the  present  record  there  is  evidence  of  reproduction  cost 
nefw,  but  this  method  of  valuation  is  not  by  the  Commission 
deemed  satisfactorj'  where  better  evidence  is  avaiLnhle  {Pro- 
posed Schedule  of  Rates  fixed  by  Iroquois  Natural  Oas  Com- 
pany, decided  April  24,  1919).  In  the  instant  case  much 
study  has  been  devoted  by  experts  of  the  Commission  to  the 
calculation  of  actual  investment  costs  as  reported  year  by  year 
to  the  Commission.  To  the  cost  of  tangible  fixed  capital  has 
been  added  15  per  cent  of  the  calculated  original  cost  as 
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legitimate  and  actual  intangibles.  This  amounts  to  $12,862. 
Working  capital  is  also  added.  This  amount  has  been  asceav 
tained  by  taking  the  sum  of  the  balances  of  the  accounts 
covering  materials  and  supplies,  accounts  receivable,  special 
deposits  and  similar  items,  and  as  of  the  year  ending  Decem- 
ber 31,  1918,  it  amounts  to  $31,986.  The  result  of  this 
method  of  computation  is  as  follows : 

Tangible  fixed  capital $112,182 

Intangibles     12,862 

Working    capital 31,»86 

$157,080 

The  Commission  does  not  cammit  itself  to  this  as  a  per- 
manent valuation  of  the  property  of  the  company.  It  is 
perhaps  a  low  valuaticm,  but  as  it  is  evident  that  the  rate  to 
consumers  must  in.  present  conditions  be  conaiderabfy 
increased,  and  as  like  conditions  forbid  at  this  time  the  fixing 
of  a  rate  for  any  extended  period,  we  shall  proceed  on  that 
figure  in  estimating  a  return.  The  company's  estimate  of 
reproduction  cost  new  is  $180,536,  and  that  of  the  city 
$146,«12. 

An  item  involving  in  its  very  nature  a  large  element  of 
conjecture  is  the  probable  volume  of  gSB  to  be  ^d  under  the 
new  rates.  Domestic  consumers  used  from  May  1,  1918,  to 
April  30,  1919,  215,000,000  cubic  feet.  What  industrial 
consumption  there  may  be  under  the  new  rates  or  the  extent 
of  the  reduction  of  domestic  consumption  caused  thereby  are 
matters  of  pure  guess  work  It  is  .assumed  that  industrial 
consumers  even  without  l^al  restraint  will  recognize  the 
justice  of  conserving  the  remaining  supply  for  domestic  use. 
That  there  will  be  some  industrial  consumption  is  certain. 
Estimating,  therefore,  the  probable  consumption  for  the 
forthcoming  year  n">  225,000,000  cubic  feet,  and  the  amount 
of  gas  to  be  purchased  at  237,000,000  cubic  feet,  the  differ- 
ence being  allowed  for  "leakage,"  which  term  is  used  to 
indicate  the  difference  between  the  gas  supplied  at  the  meters 
of  the  Potter  Conrpany  and  the  gas  sold  through  meters  of 
consumers,  we  are  enabled  to  reach  the  following  prospective 
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income  account     The  figures,  esLcept  as  already  stated,  are 
derived  from  the  eyidence  offered  by  the  corporation. 

Ararase  net  prloe  to  oomam^x  per  M  cu.  ft.  S8c. 

Berenue  from  sale  of  225,000  M  cq.  ft  gas $180,500 

Otbcr  opecating  revenue   (ldl8  flgorep) 860 

Total    operating    rerenua $131  »860 

Revenue  deductions : 
Gas  purchased,  237,000  M  cu.  ft.  at  S8c....  $90,060 

Depreciation     6,609 

Otner  operating  expenses 20,461 . 

Taxes    ...• •••.•••«••.•••••••••••«>•  4  061 

UncoUectlble  buis  ".'.'. .' .' .' .' ! .'  .* .' ' .' .' .'!.'..'! ! .' !  'l49 

120,340 

$11,020 
Bate  of  retam  on  InTestment  of  $167,080  (estimated  original 
cost  without  deduction  of  depreciation  reserve) 7% 

It  must  be  remembered  that  the  natural  gas  industry  is 
not  one  capable  of  future  development.  Some  time  the  supply 
will  be  exhausted.  In  the  language  of  old  wills,  '^  Realizing 
the  certainty  of  death  and  the  uncertainty  of  the  time 
thereof/'  some  allowance  must  be  made  for  the  amortization 
of  the  existing  investment.  For  this  reason  the  Commission 
has  taken  the  foregoing  estimate  of  value  without  deducting 
depreeiation  reserves.  To  have  done  so  would  have  led  to 
somewhat  intricate  and  necessarily  inexact  counter  allow- 
ances without  effect  on  the  result. 

An  order  should  be  entered  authorizing  the  company  to  file 
a  tariff  on  one  day^s  notice  based  on  a  rate  of  58  cents  net  to 
all  consumers.  The  gross  rate  may  be  fixed  at  65  cents  with 
7  cents  discount  for  prompt  payment,  and  this  rate  should 
rranain  in  effect  for  one  year  and  thereafter  until  otherwise 
ord^^  by  the  Commission. 

Chairman  Hill  and  Commissioners  F^inell  and  Kellogg 
oonenr;  Conumssioner  Barhite  not  present. 
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Tn  the  Matter  of  the  Complaint  under  sections  71  and  72, 
Puhlic  Service  Commissions  Law,  of  the  Mayor  of  the 
City  of  Saratoga  Springs  against  Adirondack  Elec- 
tric Power  Corporation  as  to  prices  for  gas  furnished 
the  public  in  said  city.     [Case  No.  6538.] 

Decided  May  29,  I9I9. 

Appearances: 

John  Blade,  Saratoga  Springs,  as  attorney  for  complainant. 

BraclceU,  Todd,  Wheat  &  Wait  (by  B.  P.  Wheat),  Sara- 
toga Springs,  as  attorneys  for  respondent 

D.  C  Burke,  Oneida,  City  Attorney  of  Oneida,  in  person. 

Edward  E.  Eddy,  Saratoga  Springs,  in  behalf  of  Business 
Men's  Association  of  Saratoga  Springs. 

Hill,  Chairman: 

The  Adirondack  Electric  Power  Corporation  furnishes 
illuminating  gas  in  the  city  of  Saratoga  Springs.  Prior  to 
August  15,  1918,  its  flat  schedule  for  gas  in  said  city  was 
$1.45  per  M  cubic  feet,  with  10  per  cent  discount  for  prompt 
payment  of  bill.  It  has  put  into  effect  a  tariff  which  became 
effective  on  the  last  named  date,  under  which  it  is  charing 
$1.70  per  M  for  the  first  25,000  cubic  feet,  and  $1.60  per 
M  for  all  over  25,000  cubic  feet,  with  a  discount  of  10  cents 
per  M  for  prompt  payment.  Substantially  all  consumers 
take  less  than  25,000  cubic  feet  a  month,  so  that  the  relative 
prices  in  the  two  schedules  may  be  considered  as  $1.30^ 
per  M  in  the  former  schedule  as  against  $1.60  per  M  in  the 
superseding  schedule. 

The  superseding  schedule  has  been  made  the  subject  of  a 
complaint  on  behalf  of  the  mayor,  who  claims  that  such  price 
is  excessive  and  unjust  and  unreasonable.  The  complaint 
has  been  heard  by  the  Commission,  evidence  taken,  and  briefs 
by  the  respective  sides  submitted. 
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VALUATION 

It  is  difBcult  to  get  a  satisfactory  rate  base  in  this  pro- 
ceeding, due  to  a  lack  of  coherence  in  the  records  of  the  com- 
pany. It  is  true  that  there  are  on  record  in  various  places 
in  the  Commission's  files  a  number  of  different  appraisals, 
and  it  is  only  by  qualification  and  reconciliation  of  the 
various  sets  of  figures,  followed  by  comparison,  that  it  is 
possible  to  determine  somewhat  arbitrarily  upon  a  total  which 
it  seems  fair  to  accept.  In  order  to  accomplish  this  result 
it  was  necessary  to  estimate  the  probable  depreciation  which 
has  accrued  upon  the  depreciable  property  of  the  company 
between  the  time  as  of  which  the  several  valuations  were 
made,  and  July  1,  1918,  which  appears  to  have  been  the 
date  of  the  valuation  filed  by  the  company  in  the  casa  For 
the  purpose  of  the  calculations  herein,  depreciation  has  been 
computed  by  applying  to  the  valuations  depreciable  property 
rates  which  the  experience  of  this  Commission  has  found  to 
be  applicable  to  gas  companies  of  like  character  to  this  com- 
pany. It  is  pointed  out  that  said  valuations  are  assumed  to 
represent  the  depreciated  value  at  the  time  at  which  such 
valuations  were  made,  and  that  if  the  depreciation  rates  had 
been  applied  to  the  estimated  original  cost  the  aggregate 
depreciation  allowances  would  have  been  somewhat  larger, 
and  the  depreciated  value  at  July  1,  1918,  correspondingly 
lower. 

Reference  No.  1:  The  valuation  introduced  in  evidence 
by  the  respondent  in  this  case  upon  the  replacement  value 
theory  at  July  1,  1918  (presumably  replacement  and  value 
new  at  present  prices),  shows  $602,932.50,  with  a  depreciated 
replacement  value  of  $381,681.34.  Some  figures  that  this 
Commission  has  dealt  with  recently  relative  to  gas  construc- 
tion [Niagara  Light,  Heat  and  Power  Company]  contain  a 
reference  to  the  effect  that  present  day  prices  are  30  per  cent 
in  excess  of  normal.  If  the  above  figures  were  reduced  on 
the  same  basis  the  results  would  be  —  probable  normal  cost  — 
$463,794.23,  depreciated  normal  cost  $293,601.03.  Adding 
to  the  latter  as  working  capital  $25,000  produces  $318,601.03. 
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Reference  No.  2:  In  a  report  made  by  the  receivers  of 
the  Saratoga  Gas,  Electric  Light  and  Power  Company  lie 
"  value  "  of  the  gafr  property^  as  of  January  11,  1909,  is  said 
to  have  been  $287,940.70.  It  is  assumed  that  the  above 
amount  represented  the  then  apparent  or  depreciated  value. 
Calculations  have  been  made  to  estimate  the  depreciation 
which  has  accrued  upon  the  property  represented  by  the- 
above  amount  from  1909  to  July  1,  1918,  upon  tile  basis  as 
stated  hereinbefore,  and  which  show  sudi  accrued  deprecia- 
tion {^gregating  $62,367.50,  leaving  the  depreciated  value 
at  July  1,  1918,  $225,573.20.  There  were  additions  to  the 
company's  fixed  capital  between  1909  and  1918  aggregating 
$15,331.01,  and  it  is  estimated  that  depreciation  has  accrued 
with  rei^)ect  to  such  additional  property  to  the  extent  of 
$2082.24r,  leaving  as  the  depreciated  value  of  the  fixed  capital 
additions  betwem  1909  and  1918  the  amount  of  $13,248.77, 
making  the  total  depreciated  value  in  connection  with  tiiis 
valuation  $238,821.97.  If  to  this  figure  is  added  the  esti- 
mated working  capital  of  $25,000,  the  amount  of  $263,821.97 
is  arrived  at,  this  being  about  $55,000  less  than  the  figure 
arrived  at  in  the  preceding  reference. 

Reference  No.  3:  Incident  to  the  1907  rate  case,  Mr. 
Forstall,  an  engineer  witness  for  the  company,  fixed  a  valua:- 
tion  for  the  plant  in  the  amount  of  $275,340,  and  it  is 
assumed  that  said  valuation  was  based  upon  the  then  present 
value,  which  would  contemplate  observed  depreciation  as 
computed  by  the  engineer  at  that  time  [1907J.  Calculations 
tending  to  show  the  estimated  depreciation  from  1907  to 
July  1,  1918,  inclusive,  show  such  estimated  depreciation  to 
aggregate  $70,513.90,  leaving  as  depreciated  value  at  July  1, 
1918,  $204,826.10.  There  have  been  additions  to  Ihe  prop- 
erty between  the  approximate  date  of  that  valuation  and 
December  31,  1918  [it  was  not  possible  to  segregate  the 
expenditures  for  1918  so  as  to  show  the  total  to  July  1], 
aggregating  $22,419.39,  and  it  is  estimated  that  depreciation 
with  respect  to  said  property  additions  has  accrued  to  the 
extent  of  $4277.64,  leaving  as  the  depreciated  value  of  the 
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fixed  capital  additions  between  1907  and  1918,  $18,141.76, 
making  a  total  of  $222,967.85 ;  and  if  the  estimated  allow- 
ance for  working  capital  of  $25,000  is  added,  there  results 
the  amount  of  $247,967.85. 

Reference  No.  ^;  Mr.  A.  D.  Adams,  another  engineer 
witness  in  the  1907  rate  case,  presents  a  valuation  showing 
a  value  new  of  $216,788,  and  a  depreciated  value  of  $153,062. 
Mr.  Adams  failed  to  indude,  however,  one-half  of  the  value 
of  the  office  building  and  lot,  and  the  value  of  the  lot  at  the 
plant,  and  if  the  figures  used  in  the  valuation  made  by  the 
receivers  are  inserted  to  remedy  this  deficiency,  $17,400, 
there  results  an  aggregate  of  $170,462.  Against  this  figure, 
also,  the  estimated  accrued  depreciation  with  req>ect  to  such 
depreciable  property  between  1907  and  July  1,  1918,  has 
been  applied,  amounting  to  $45,073.10,  which  leaves  a  depre- 
ciated value  at  July  1,  1918,  of  property  represented  by  the 
valuation  as  of  1907,  in  the  amount  of  $125,388.90.  If  to 
this  amount  is  added  the  cost  of  additions  to  the  property 
between  the  approximate  date  of  that  valuation  and  December 
31,  1918,  of  $22,419.39,  less  the  estimated  accrued  depre- 
ciation upon  sudi  property,  $4277.64:  $18,141.75,  there 
results  the  sum  of  $143,530.65,  to  which  is  added  the  allow- 
ance for  working  capital  of  $25,000,  giving  a  total  of 
$168,530.65. 

Reference  No,  6:  The  actual  cost  records  are  very  obscure, 
and  it  is  difficult,  or  almost  impossible,  to  secure  any  accu- 
rate index  as  to  what  the  original  cost  of  the  property  of  this 
company  may  have  been.  In  the  report  of  the  Saratoga  Gas, 
Electric  Light  and  Power  Company  for  the  year  ended 
December  31,  1910,  however,  the  amount  of  $81,509.97  is 
Aown  as  directly  applicable  to  the  gas  department,  with  an 
additional  sum  of  ^136,458.84  under  the  caption  "Bonds 
issued  for  property  which  from  the  books  of  the  company  we 
are  unable  to  divide  between  gns  and  electric  ".  Even  if  this 
latter  entire  amount  is  assumed  to  be  applicable  to  the  gas 
department,  there  would  be  a  total  of  but  $217,968.81  as  the 
undepreciated  cost  in  1910,  while  the  addition  of  the  actual 
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expenditures  made  between  1912  and  1918,  amounting  to 
$15,331.01,  will  produce  but  $233,299.82  as  the  undepre- 
ciated cost  at  the  latter  data  Adding  to  this  the  working 
capital  as  in  the  other  calculations  in  the  amoimt  of  $25,000, 
there  results  a  total  of  $258,299.82.  Inasmuch  as  records 
are  not  available  to  show  the  nature  of  the  investment  of  the 
greater  part  of  this  amount,  it  has  not  been  possible  to  esti- 
mate the  amount  of  the  probable  depreciation  applicable  to 
the  property  represented. 

Following  is  a  recapitulation  of  the  results  of  the  several 
calculations  shown  above: 

Reference  No,  1:  Depreciated  replacement  value 
(reduced  30  per  cent)  plus  working  capital,  $318,601.03. 

Reference  No.  2:  Valuation  (presumably  depreciated) 
as  shown  by  receivers  in  1909,  adjusted  to  show  the  fixed 
capital  additions  to  1918  and  the  estimated  accrued  deprecia- 
tion upon  the  whole  for  the  period  1909  to  1918,  plus  work- 
ing capital,  $263,821.97. 

Reference  No.  S:  Valuation  (presumably  depreciated) 
made  by  Engineer  Forestall  (company  witness)  incident  to 
1907  rate  case,  adjusted  to  show  the  fixed  capital  additions 
from  1907  to  1918,  and  the  estimated  accrued  depreciation 
upon  the  whole  for  the  period  1907  to  1918,  plus  working 
capital,  $247,967.85. 

Reference  No.  4:  Valuation  (depreciated)  made  by  Mr. 
Adams  (witness  for  the  Village  of  Saratoga  Springs)  inci- 
dent to  1907  rate  case,  adjusted  to  show  fixed  capital  addi- 
tions to  1918  and  estimated  accrued  depreciation  upon  the 
whole  from  1907  to  1918,  plus  working  capital,  $168,530.65. 

Reference  No.  6:  Apparent  book  cost  1918  (with  no 
depreciation  deducted)   plus  working  capital,  $258,299.82. 

It  will  be  noted  that  the  results  arrived  at  in  the  first  three 
calculations  are  not  widely  divergent,  and  in  view  of  the 
known  lack  of  reliability  in  the  liook  figures  reflected  in 
Reference  No.  5,  and  also  the  lack  of  knowledge  as  to  the 
qualifications  of  Witness  Adams,  whose  valuation  has  been 
used  in  Eef erence  No.  4,  it  is  felt  that  the  similarity  between 
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the  results  arrived  at  in  the  above  mentioned  first  three 
references  is  the  most  tangible  and  reliable  basis  available 
for  the  purposes  of  this  proceeding,  in  view  of  which  it 
would  appear  that  a  rate  base  of  $250,000  would  be  reason- 
ably correct  and  not  unjust.  I  have  therefore  adopted  a 
property  valuation  of  $250,000,  to  which  we  will  add 
$25,000  for  working  capital,  thus  producing  a  sum  upon 
which  return  should  be  based  of  $275,000. 

EARNINGS 

For  the  year  1918,  assuming  that  the  old  schedules 
remained  in  effect  for  the  entire  year,  the  following  operating 
statement  has  been  prepared : 

Estimated  gross  revenue  based  on  old  schedules  (actual 
gross  revenue  for  1918  is  not  used  on  account  of  the  fact 
that  during  the  last  four  and  a-half  months  of  that  year  the 
new  schedules  were  in  effect),  $66,506.54;  actual  operating 
expenses  and  taxes,  $53,650.26:  gross  income,  $12,856.28. 
If  we  allow  the  same  amount  for  depreciation,  namely 
$4500,  there  remains  a  balance  of  $8356.28  applicable  to 
dividends  and  surplus. 

On  May  16th  the  case  was  opened  and  further  evidence 
taken  with  a  view  to  determining  the  probable  trend  of 
revenue  and  operating  expenses  which  would  indicate  the 
probable  outcome  for  the  year  1919.  These  figures  show 
that  for  the  first  three  months  of  the  current  year  the 
revenue  at  the  new  rates  was  $15,062,  against  $12,892  at 
the  old  rates  for  a  like  period  in  the  year  1918,  while  the 
operating  expenses  were  $11,929  as  compared  with  $10,263 
in  the  year  1918,  and  gross  income  for  the  period  $3133  as 
compared  with  $2629  for  the  year  1918.  There  is  thus 
indicated  an  increase  in  gross  income  due  to  the  new  rates 
of  19  per  cent  for  the  entire  year,  amounting  to  $2442, 
which  added  to  the  gross  income  of  1918,  as  shown  above, 
amounting  to  $12,856,  gives  us  $15,298  as  the  estimated 
gross  income  for  1919;  and  if  we  deduct  from  this  the  same 
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amount  of  depreciation,  namely  $4500,  we  get  $10,798  aa 
net  income  applicable  to  dividends  and  srarplus. 

From  all  the  evidence  there  is  no  Teasonable  prospect  that 
the  company's  showing  will  be  any  better  than  this  for  the 
year  1919.  Applying  this  resultant  figure  to  the  valuation 
of  $275,000,  we  have  a  return  on  investment  of  3.9  per  cent 

The  net  earnings  without  deduction  for  depreciation  for 
a  five-year  period,  including  the  foregoing  estimates  for  1918 
and  1919,  appear  to  be  as  follows:  1915,  $15,751;  1916, 
$18,178;  1917,  $20,435;  1918,  $12,856  (old  rates);  1919, 
$15,298  (new  rates). 

It  is  thus  apparent  that  the  increased  rates  fail  to  keep 
the  net  earnings  up  to  the  average  for  the  period,  and  also 
that  there- have  been  no  excessive  earnings  during  the  period 
which  can  be  spread  over  present  or  future  earnings.  This 
graphic  decline  in  net  earnings  is  attributable  to  the  sharp 
advances  in  general  operating  costs,  more  particularly  in 
the  costs  of  coal,  oil,  and  labor  which  took  their  rise  in  1917 
and  have  since  continued.  It  has  been  hoped  that  the 
increased  costs  would  by  this  time  show  a  tendency  to 
decrease,  but  so  far  this  hope  has  been  disappointed,  and 
there  are  no  facts  in  the  record  or  within  the  knowledge  of 
the  Commission  from  which  it  seems  reasonable  to  assume 
that  there  is  any  immediate  prospect  of  material  decreases 
in  the  costs  of  any  of  these  items. 

As  shown  above,  the  prospective  net  earnings  for  1919 
are  a  frpction  under  4  per  cent  in  the  way  of  return  on 
investment,  which  no  one  will  claim  is  an  adequate  rate. 
The  Commission  has  the  power  to  authorize  an  increased 
price  p^reater  than  that  proposed  by  the  company.  It  is 
doubtful,  however,  whether  a  higher  price  would  not  have 
the  effect  of  turning  away  custom  to  such  an  extent  as  to 
avail  nothing  in  increased  net  earnings.  Furthermore,  the . 
evidence  discloses  that  the  Adirondack  Company,  which  in 
addition  to  its  gas  business  in  Saratoga  Springs  supplies 
that  city  with  electricity,  encourapred  the  city  authorities  to 
substitute  electricity  for  gns  in  its  street  lighting.      This 


Saratoga  Sphxkgs  v.  Awbokdagk  El.  Pb.  Coep.     225 

business  yielded  the  gas  department  in  1916  over  $1100  in 
net  earnings.  While  we  can  not  criticize  the  company  for 
practicaUy  abandoning  this  business  in  favor  of  its  electric 
lifting  depaJftment,  still  we  think  the  fact  may  be  paroperly 
taken  into  consideration,  in  determining  the  merits  of  this 
controveryjr,  beeauee,  if  the  company  sees  fit  to  pursue  a 
policy  as  between  the  two  depaxtments  which  tends  to  super- 
seding gas  output  with  electric  output,  it  is  questionable 
to  what  extent  it  can  require  the  consumers  of  gas  to  con- 
tribute toward  the  resulting  loss. 

The  Commission  will  not  under  the  circumstances  increase 
the  rates  beyond  those  specified  in  the  superseding  schedule 
under  consideration.  Those  rates  are  approved  for  the 
period  of  one  year  from  the  date  of  the  order  which  will  be 
entered,  and  thereafter  until  the  further  order  of  the 
Commission. 

Commissioners  Irvine,  Fennell,  and  Kellogg  concur; 
Commissioner  Barhite  not  present. 

S 
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Petition  of  Eutland  Bailboau  Company  under  section  54 
of  the  Railroad  Law  as  amended  by  chapter  664  of  the 
laws  of  1915,  for  consent  to  the  discontinuance  of  its 
Woods  Falls  station,  Clinton  county.  •  Renewal  of  Petition, 
United  States  Railroad  Administration.    [Case  No.  6280.] 

Decided  May  29,  1919.    • 

Appearances: 

J,  F.  Carrigan,  Malone,  Assistant  Superintendent  Ogdenfr- 
burg  Division,  and  /.  A.  Proctor,  Rutland,  Vt,  Traveling 
Freight  Agent,  for  Rutland  Railroad  Company,  petitioner. 

/.  M.  CantweUj  Malone,  as  attorney  for  petitioner. 

Shedden  &  Pierce  (by  Walter  C.  Pierce),  Plattsburgh, 
for  P.  H.  Kennedy  and  Mountain  Lumber  Company,  in 
opposition. 

M,  Y.  Ferris  in  behalf  of  a  number  of  residents  of 
Clinton  county  as  appears  by  petition  filed  at  the  hearing 
February  6,  1919. 

Fennell,  Commissioner: 

This  is  a  renewal  of  an  application  made  by  the  Rutland 
Railroad  Company  in  November,  1917,  for  leave  to  discon- 
tinue a  sidetrack  and  freight  service  at  Woods  Falls  station, 
Clinton  county,  N.  Y.  Upon  the  original  application,  which 
was  denied,  the  privilege  of  renewing  the  same  was  given  at 
any  time  after  October  1,  1918.  The  present  application  is 
an  amendment  of  the  original  one,  and  includes  a  request  to 
discontinue  the  passenger  station  as  well.  Woods  Falls  is  a 
flag  station  without  a  station  building  or  agent.  It  i? 
2%  miles  west  of  Moocns  Forks,  and  3.3  miles  east  of  Altona 

The  company  urges  that  the  station  be  discontinued  foi 
the  reasons  that  there  is  only  a  limited  amount  of  freight 
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buBiness;  that  few  passengers  are  accommodated;  that  the 
curve  and  grade  at  the  place  of  the  switch  produce  a 
dangerous  condition. 

One  shipper  testified  that  he  had  several  hundred  cords  of 
his  1918-1919  cut  ready  to  ship  from  the  station^  and  that 
he  had  not  finished  shipping  the  1917-1918  cut;  also  that 
he  had  about  ten  thousand  cords  of  wood  uncut,  the  outlet 
of  which  would  be  Woods  Falls  station;  that  it  costs  from 
$2  to  $2.50  a  cord  to  draw  pulp  wood  from  Woods  Falls  to 
either  Mooers  Forks  or  Altona. 

Of  course  it  is  true  the  eastbound  trains  are  running 
against  the  points  of  the  switch,  but,  with  a  single  track 
road,  traflSc  in  one  direction  or  the  other  must  run.  against 
switch  points.  The  conditions  surrounding  this  switch  do 
not  seem  to  be  any  more  dangerous  than  is  usual  with 
switches  of  the  same  class.  The  passenger  traffic  is  very 
small,  but  caring  for  it  requires  no  expense  except  the  cost 
of  stopping  and  starting  a  train  when  a  passenger  desires 
to  board  or  alight.  The  passenger  service  should  be  con- 
tinued as  at  present.  However,  as  the  freight  traffic  seems 
to  consist  almost  entirely  of  pulp  wood  shipments,  it  wotdd 
seem  to  be  a  reasonable  provision  that  the  switch  be  spiked 
and  out  of  service  except  during  those  portions  of  the  year 
when  the  bulk  of  the  wood  is  being  shipped.  If  the  company 
was  given  notice,  it  could  in  a  few  hours  have  the  spikes 
drawn,  the  switch  lamp  restored,  and  the  switch  in  operation. 
The  switch  should  not  be  maintained  indefinitely  for  the 
purpose  of  getting  out  a  few  cnrs  of  pulp  wood  a  year.  The 
pulp  wood  dealers  should  proceed  expeditiously  to  get  out 
the  pulp  wood  tributary  to  this  switch  so  that  the  same 
may  be  discontinued.  The  company  should  bo  permitted  to 
discontinue  the  use  of  the  switch,  except  during  the  pulp 
wood  shipping  season,  the  time  of  discontinuance  to  be 
agreed  upon  by  the  railroad  company  and  the  pulp  wood 
shippers,  and  in  case  of  their  inability  to  agree  the  Commis- 
sion will,  upon  request  of  either  the  railroad  or  the  shippers, 
fix  the  time  of  discontinuance. 
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After  a  reasonable  time  for  ahipmenta  of  the  1919—1920 
eut  the  railroad  may  again  more  to  hare  thia  switch 
discontinued. 

Chairman  Hill  and  Commissioners  Irvine  and  Kellogg 
concur;  Commiasioner  Barhite  not  preeent 
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In,  the  Matter  of  the  Petition  of  the  Ukitsd  Statsb  Bailt 
BOAD  ADMnnBr&ATiOK,  Nsw  York  Oeittbai.  Bailboad, 
as  to  ehajigeB  at  Akron  Palls  and  PemhtokB  stations. 
[Case  No.  6827.] 

When  a  public  utility  corporation  is  not  a  success  financially,  care 
and  attention  must  be  given  to  its  management  for  the  purpose  of 
correcting  any  deficiency  in  income,  and  aA  interference  with  the  con- 
venience and  neoeBBitieB  of  the  public  should  be  one  of  the  Ust  and 
not  one  of  the  first  means  employed  to  correct  the  aitnation. 

Decided  June  3,  191^. 

Appearaaices: 

Messrs.  Mavjrice  C.  Spratt  and  H.  W.  Huntington, 
attorneys,  for  the  United  States  BaUroad  Administration. 

Hon,  Edward  A,  Washburn,  attorney,  for  Town  of  Pem- 
hroke  and  certain  individnals  opposed  to  making  Pembroke 
a  non-agency  station. 

J,  L,  Taylor,  Esq.,  President  of  the  Village  of  Akron,  and 
representing  Akron  Board  of  Trada 

Wilbur  J.  Ckilds,  Esq.,  in  person. 

Babhitb,  Commisdon^: 

This  is  an  application  by  the  United  States  Eailroad 
Administration,  among  other  things,  to  dispense  with  the 
services  of  an  agent  at  the  station  known  as  Pembroke,  on  a 
branch  line  of  the  New  York  Central  railroad  running  from 
Canandaigaa  to  IS^orth  Tonawanda.  Pembroke  is  a  small 
Tmincorporated  Tillage  of  about  two  hundred  and  fifty 
inhabitants,  surrounded  by  a  rich  and  prosperous  farming 
community.  The  station  with  its  present  advantages  has 
been  established  for  a  great  many  years.  The  Bailroad 
Administration  proposes  not  to  abolish  the  station  but  to 
dispense  with  the  services  of  the  station  agent,  who  performs 
not  only  the  usual  duties  of  that  position  but  acts  also  as 
express  agent  and  telegraph  operator.  To  be  relieved  of  the 
expense  of  this  agent,  coupled  with  the  claim  that  the  public 


230      Public  Service  Commission,  Second  Disteict 


can  be  well  served  if  the  station  is  put  in  charge  of  a  care- 
taker, who  can  be  hired  at  a  much  less  figure  than  the  amount 
paid  the  agent,  is  the  basis  of  the  petition  on  the  part  of  the 
United  States  Railroad  Administration. 

The  reasons  why  this  application  shotdd  not  be  granted^ 
which  are  so  marked  in  this  case,  are  present,  and  apply 
with  a  greater  or  less  degree  of  force  to  similar  requests  now 
pending  before  this  Commission  and  make  this  memorandum 
applicable  to  those  cases. 

The  business  transacted  at  Pembroke  station  from  1913 
to  1917  inclusive  appears  by  the  following  table  furnished 
from  the  records  of  the  company : 


Year 

Number 
shipments 

1.  c.  1. 
sent  and 
received 

Car  lots 
sent  and 
received 

Freight 
eamincs 

Tickets 
sold 

Ticket 
revenue 

1918 

1,409 
1,377 
1,256 
1,300 
1.202 

114 
151 
110 
87 
100 

$4,300.23 
6.071.30 
3,968.71 
3.296.76 
2.430.82 

2.545 
2.550 
2,685 
2,697 
2,517 

S909.83 

1914 

892.94 

1915 

803.42 

1916 

773.18 

1917 

730.35 

The  above  figures  do  not  include  a  small  amount  of  busi- 
ness transacted  at  Pembroke  on  behalf  of  Falkirk,  a  non- 
agency  station.  As  it  is  proposed  to  change  the  name  of 
Falkirk  to  Akron  Falls  and  make  an  agency  station  at  that 
point,  no  further  business  from  that  station  will  accrue  to 
Pembroke.  In  1918  the  freight  business  amounted  to 
$14,007.74,  passenger  tickets  to  $571.88,  milk  business 
$2429.72.  The  express  business  amounted  to  about  $43.40 
per  month,  or  $520.80  per  year.  Of  the  freight  business, 
$8736.24  was  received  for  road  material  used  in  the  repair 
of  state  roads  in  that  vicinity,  leaving  $5271.50'  received 
from  ordinary  freight.  The  present  agent  also  acts  as 
express  agent  and  telegraph  operator.  If  the  company  dis- 
penses with  his  services,  the  telegraph  office  must  be  closed. 
It  was  suggested  that  the  caretaker  to  be  employed  in  place 
of  the  agent  might  act  as  express  agent,  but  there  is  no 
assurance  that  such  will  be  the  fact.     The  present  agent  is 
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paid  the  amount  fixed  by  the  United  States  Government 
officials:  forty-eight  cents  per  hour  for  eight  hours^  and 
seventy-two  cents  per  hour  for  overtime;  and  the  station  is 
open  for  practically  twelve  hours  and  thirty  minutes  per 
day,  making  a  daily  wage  for  the  station  agent  of  $7.08. 
Besides,  he  draws  a  small  amoimt  as  agent  for  the  express 
company.  For  the  month  of  April,  1919,  the  agent  actually 
received  $164.50.  The  first  proposition  of  the  petitioner 
proposed  to  employ  a  caretaker  in  place  of  the  agent  during 
the  winter  months,  whose  duties  would  principally  consist 
of  caring  for  the  lighting  and  heating  of  the  station  whenever 
necessary.  Later,  as  the  case  developed,  the  proposition  was 
changed,  and  it  was  proposed  that  the  caretaker  should  do 
everything  but  bill  the  freight  and  sell  the  tickets.  If  the 
caretaker  is  to  perform  substantially  the  duties  of  the  agent, 
and  the  salary  now  paid  to  the  latter  is  reasonable  in  amount, 
it  is  quite  difficult  to  understand  how  much  money  will  be 
saved  simply  by  changing  the  title  of  this  representative  of 
the  road. 

Under  the  proposed  new  system,  all  passengers  from 
Pembroke  must  pay  their  fare  on  the  train;  all  baggage  to 
be  checked  must  be  placed  where  it  can  be  readily  reached 
by  the  train  crew;  and  the  passenger  must,  after  boarding 
the  train,  reach  the  train  baggagemaster  in  order  to  procure 
a  check.  All  incoming  freight  must  be  prepaid;  outgoing 
freight  will  not  be  billed  until  it  reaches  a  point  where  there 
is  an  agent,  who  will  be  expected  to  make  out  the  proper 
receipt  and  return  it  by  mail  to  the  shipper.  Under  the 
present  system,  when  freight  is  delivered  to  an  agent  it  is  put 
into  possession  of  the  railroad  company,  and  in  case  of  loss 
or  damage  the  receipt  of  the  agent  furnishes  very  substantial 
evidence  of  the  condition,  kind,  and  quantity  of  the  goods 
when  received  by  the  company.  Under  the  proposed  system, 
a  substantial  interval  must  elapse  between  the  time  the 
skipper  surrenders  the  possession  of  the  property  and  the 
time  when  an  agent  returns  the  receipt  by  mail,  and  it  might 
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be  veoy  difficult  to  establish  any  change  in  tiie  condition, 
quantity,  or  kind  of  goods  which  occnrred  in  tiie  meantime. 
There  is  evidence  to  the  fact  that  frequently  goods  are  stolen 
in  transit,  shipments  to  different  parties  become  mixed,  and 
that  some  potrtions  of  a  shipment  are  delivered  at  the  proper 
station  and  other  portions  carried  to  liie  wrong  station. 
Naturally,  the  patrcm  of  the  road  depends  upon  the  local 
agent  to  adjust  these  various  troubles ;  a  letter  to  the  ccanpany 
wonld  not  bring  very  speedy  results.  It  appears  that  the 
freight  service  is  so  bad  at  the  present  time  that  shippers 
have  been  compelled  to  patronize  the  exptress  company  with 
its  higher  rates.  One  florist  and  importer  and  exporter  of 
bulbs  testified  that  his  shipments  and  receipts  of  freight  are 
mostly  by  express  on  account  of  the  condition  of  the  freight 
service.  His  shipments  weigh  at  times  from  one  thousand 
to  fourteen  hundred  pounds;  one  in  value  was  worth  $2S00. 

Without  pursuing  the  details  further,  it  is  quite  evident 
that  to  dispense  with  an  agent  at  Pembroke  would  seriously 
inconvenience  the  public  in  its  use  of  that  station. 

The  rates  charged  by  the  railroads  for  both  passenger  and 
freight  service  have  been  enormously  increased  within  a  veiy 
short  period  of  time.  If  with  such  added  burdens  upon  their 
patrons  the  roads  are  not  now  a  success  financially,  the  first 
thought  should  not  be  to  add  still  further  to  the  load  of  the 
public  by  decreasing  the  quality  of  the  servica  During  the 
period  of  the  war  every  patriotic  citizen  was  not  only  willing 
but  anxious  to  undergo  inconveniences  and  privations  if  they 
were  deemed  necessary  or  helpful  by  the  public  authorities 
in  reaching  a  successful  issue  of  the  conflict.  Now  that 
business  matters  are  resuming  their  normal  condition,  more 
care  and  attention  must  be  given  to  the  management  of 
public  utilities  for  the  purpose  of  correcting  deficiencies  in 
income,  and  an  interference  with  the  rights  and  conveniences 
of  the  public  should  be  one  of  the  last  and  not  one  of  the 
first  means  employed  to  correct  the  situation. 

All  concur. 
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In  the  Matter  of  the  Complaint  of  Gboeqb  W.  Whitbhbad, 
AS  Mayob  of  thb  Citt  of  Niagaba  Falls,  against 
NiAOABA  Falls  Gas  a^d  Electbxc  Light  Company  as 
to  gas  rates  and  as  to  service^    [Case  No.  6548.] 

GoiKG  Valus:  Diacuaeion.  of  claim  for  going  value  where  compeay 
has  been  unauccesalul  and  after  period  of.  seventeen  years  shows  accrued 
deficit  in  excess  of  investment. 

Rates:  Fixed  on  what  the  traffic  will  bear  instead  of  being  baaed 
on  a  return  on  claimed  value  of  property,  under  peculiar  facts  of  the 
case. 

Decided  June  12,  1919. 

Appea^-ances: 

Robert  J.  Moore,  Corporation  Counsel,  Niagara  Falk, 
as  attorney  for  complainant. 

Dudley  <6  Grcuf  (by  Mr  Gray),  46  Falls  street,  Niagara 
Falls,  as  attorneys  for  respondent. 

Hill,  ChairnKm: 

The  Qomplaint  is  on  behalf  of  the  City  of  Niagara  FaUs 
against  both  service  and  rates  with  reject  to  gas. 

Prior  to  August  15,  1918,  the  aehedule  of  laies  for  gm 
wa&  as  follows : 

Under  2000  cubic  feet  per  month,  $1.90  per  M,  less  29 
cemts-  for  promjpt  payment. 

2000  to  20,000  cubic  feet,  $L4:4,  less  20  cents. 

.20,000  and  over,  $1.20,  less  20  cents. 

The  superseding  tariff  which  is  the  subject  of  complaint^ 
and  which  beeama  effective  Augost  ISdi,  providsa  for  a 
uniform  rate  of  $2.20  per  M  cubic  feet,  Lass  a  discount  of 
10  per  cent  for  prompt  payment,  or  $1.9&  net 

The  respondent  company  wa&  incorporated  in  the  year 
1900,  and.  about  a  year  thereafter  took  over  the  plant  of  the 
Niagara  FalU  Ga&  Company  which  was  constructed  aboat 
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18()0,   niul  has  ever  since  continued  to  oi)erate  the  same. 
It  also  has  a  small  electric  light  plant. 

The  Commission  has  no  records  before  it  covering  the 
first  six  years  of  the  plant's  operations,  but  beginning  with 
the  year  ended  Jun«  30,  1906,  the  company  has  filed  fairly 
complete  annual  reports  either  with  this  Commission  or 
with  its  predecessor,  the  Commission  of  Gas  and  Electricity. 
From  these  reports  has  been  compiled  a  table  showing  the 
principal  items  of  the  company's  income  accx>unt  for  the 
period  from  June  30,  1905,  to  December  31,  1918. 

It  will  be  noted  that  the  company's  electric  business 
which  did  not  begin  until  1907  has  been  inconsiderable, 
although  showing  a  tendency  to  gradual  increase  in  both 
gross  and  net  revenue  up  to  1915.  Since  then  there  has 
been  a  falling  off.  The  company's  main  source  of  income 
is  its  gas  business,  The  revenues  from  this  source  have 
slowly  increased,  and  up  to  1916  the  tendency  was  for  the 
expenses  to  increase  rather  less  rapidly,  leaving  a  growing 
net  operating  revenue,  which  was,  however,  never  sufficient 
to  meet  interest  charges.  In  1917  the  operating  income 
from  gas  sales  dropped  suddenly,  from  $21,128  to  $887; 
and  in  1918  there  was  a  net  operating  loss  of  $8039.  This 
great  decrease  in  operating  income  appears  to  have  been 
due  to  a  sudden  rise  in  operating  costs.  At  no  time  has 
the  total  operating  income  from  both  electric  and  gas  opera- 
tions been  sufficient  to  pay  the  full  interest  charges,  and 
the  company's  book  deficit  has  therefore  steadily  mounted 
from  $31,234  at  June  30,  1906,  to  $476,143  at  December 
31,  1918. 

The  sudden  increase  in  the  deficit  during  1917  was  due 
to  an  adjusting  entry  which  made  a  total  extra  charge  in 
that  year  of  $260,864.  This  included  a  reduction  in  fixed 
capital  assets  of  $193,093 ;  in  miscellaneous  investments  of 
$11,184;  in  materials  and  supplies  of  $203;  and  an  addi- 
tional appropriation  to  the  depreciation  of  $56,386.  These 
charges,  of  course,  represent  losses  which  were  not  properly 
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a  part  of  the  1917  business,  but  which  should  have  been 
recognized  earrently  during  the  preceding  years  as  they 
occurred. 

A    condensed    balance    sheet    for   the    company    as    at 
December  31,  1918,  is  as  follows: 

Assets   Side: 

Fixed  capital,  electric |42,009 

Fixed  capital,  ga« 274,236 

Materials  and  supplies 8 ,  168 

Current  assets 18,997 

Prepayments 2,83$ 

I>eficit    476,148 

Total 1816,885 

Liabilities  Bide: 

Capital  stock   $150, 000 

Mortgage  bonds 100,000 

Bills  and  accounts  owing  to  Niagara  Falls  Electrical  Transmission 

Co.  .  . 870,452 

Third  mortgage  bonds  matured  and  unpaid 51 ,500 

Miscellaneous  unfunded  debt 25 ,  186 

Reserve  for  accrued  depreciation 69 ,  797 

Total    1816,885 

In  the  foregoing  the  balance  in  the  depreciation  reserve 
results  chiefly  from  the  appropriation  of  $56,385  in  1917, 
already  referred  to,  which  was  made  in  that  year  to  bring 
the  reserve  up  to  a  figure  believed  to  be  the  minimum  reserve 
that  could  reasonably  be  considered  adequate.  Of  course 
this  is  merely  a  recognition  of  the  company's  liability  for 
retirement  losses  not  yet  realized,  and  does  not  imply  that 
the  company  has  a  fund  of  this  amount  either  specifically 
set  aside  or  invested,  or  represented  among  its  assets  without 
specific  segregation. 

VALUATION 

The  property  of  the  company  has  been  the  subject  of 
examination  by  the  Commission,  the  capital  transactions  to 
December  31,  1916,  having  been  reviewed  in  a  prior  case 
[No.  5892].  According  to  the  results  of  this  review,  the 
fixed  capital  used  and  useful  in  the  public  service  in  the 
gas  department,  as  later  brought  down  to  August  31,  1918, 
and  as  shown  by  the  books  of  the  company,  amounts  to 
$274,153.08,  but  without  any  deduction  for  depreciation. 

This  property  was  examined  and  valued  on  a  basis  of 
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reecmstruction  new  by  the  city's  expert  Forestall  in  1918, 
and  in  his  report  in  evidence  he  states  at  page  ^2  that  the 
"Fixed  Capital,  Gas,"  should  be  reduced  by  about  $8500 
and  should  not  be  more  than  say  $265,000.  On  page  23 
he  states,  however,  that  the  capital  figures  are  subject  to 
"  a  certain  amount  of  depreciation,"  but  owing  to  the  show- 
ing as  to  rate  of  return  he  did  not  consider  it  necessary 
to  say  by  what  amount  the  total  should  be  reduced  each 
year  on  account  of  depreciation.  We  therefore  have  no 
calculation  of  depreciation. 

The  financial  history  and  condition  of  its  physical  prop- 
erty, the  question  of  the  adequacy  of  its  plant,  its  service, 
and  the  past  and  present  business  policy  of  the  respondent 
as  shown  by  the  record  disclose  a  somewhat  unusual  situa- 
tion which  it  will  be  necessary  to  discuss  at  some  length. 

While  it  is  doubtful  that  the  company  can  fairly  sub- 
stantiate a  valuation  of  its  physical  property  in  excess  of 
that  carried  on  its  books  and  above  referred  to,  it  appears 
that  during  its  entire  history  it  has  operated  unsuccessfully 
and  unprofitably,  the  result  being  that  it  now  has  a  bonded 
and  floating  debt  as  shown  by  its  annual  report  for  the 
year  1918  of  $597,087.18,  and  this  does  not  include  the 
large  liability  of  $69,797  which  it  has  entered  upon  its 
books  to  cover  amortization. 

From  any  point  of  view  these  figures  indicate  that  the 
company  is  in  an  extremely  unsatisjfactory  financial  condi- 
tion, and  this  is  more  striking  when  we  consider  that  its 
prices  for  gas  which  it  now  seeks  to  supersede  were  rela- 
tively high.  When  we  examine  the  qp^ating  conditions 
we  find  that  the  gas  plant  was  constructed  about  1860.  It 
was  purchased  in  1901  by  the  present  company,  at  which 
time  it  had  about  nine  miles  of  mains.  In  1901  the  plant 
was  rebuilt.  Between  that  date-  and  1913  about  sixteen 
additional  miles  of  mains  were  laid  and  a  new  holder  and 
bench  were  installed.  Keeentiy  a  eanall  auxiliary  plant  was 
constructed,  not  by  the  company  but  by  parties  interested 
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in  it,  which  furnieheB  about  40,000  cubic  feet  of  gas  per 
day  which  it  sells  to  the  company  at  one  dollar  per  thou- 
sand. This  is  about  one-quarter  of  the  total  sales.  The 
company  now  has  twenty-five  miles  of  mains,  and  its  sales 
of  gas  are  about  fifty-two  million  cubic  feet  per  year.  The 
population  of  the  city  is  about  forty  thousand,  and  the 
growth  has  been  somewhat  rapid.  It  was  about  twenty 
thousand  in  1901,  and  about  thirty  thousand  in  1910.  The 
number  of  customers  is  in  the  neighborhood  of  three  thou- 
sand. The  population  per  mile  of  gas  main  is  1741,  and 
per  meter  16.34.  Since  the  beginning  of  operations  the 
company  has  at  no  time  made  a  profit  but  has  accumulated 
the  large  deficit  referred  to.  It  appears  that  for  a  few 
years  prior  to  1917  the  company  passed  through  its  most 
promising  period,  as  its  net  earnings  for  three  or  four  years 
showed  a  gradual  increase.  In  1917,  however,  its  gross 
income  from  operations  was  nothing,  and  in  1918  its 
operating  deficit  was  $8545  and  its  total  deficit  to  that  time 
$476,143.  The  condition  of  the  company  and  its  service 
have  been  the  subject  of  considerable  complaint  on  the  part 
of  the  population,  and  in  1918  the  property  was  examined 
on  behalf  of  the  city  by  Alfred  E.  Forestall,  a  gas  expert, 
who  made  an  exhaustive  written  report  covering  both  the 
financial  history  and  condition  of  the  property.  This  report 
was  introduced  in  evidence,  and  by  stipulation  received  with 
the  same  effect  as.  though  the  witness  had  been  placed  on  the 
stand  and  testified  to  the  facts  and  opinions  appearing  in 
the  report.  The  qualifications  of  the  witness  as  an  expert 
were  not  questioned.  The  facts  and  opinions  thus  presented 
seem  to  have  been  prepared  and  advanced  with  so  much 
ability,  fairness,  and  restraint  that  in  the  absence  of  con- 
tradictory testimony  we  have  decided  to  accept  them,  and 
have  relied  upon  them  very  largely  in  the  disposition  of  the 
case. 

Mr.  Forestall  finds  that  the  existing  gas  plant  is  entirely 
inadequate,  that  the  generating  apparatus  is  obsolete  and 
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uneconomical,  that  the  existing  street  main  systCTa.  covers 
only  part  of  the  territory  which  offers  a  good  field  for  and 
is  entitled  to  receive  gas  service.  He  made  a  survey  of  the 
built-up  portions  of  the  city,  and  reports  the  necessity  for 
an  immediate  extension  of  more  than  60  per  cent  of  the 
total  length  of  existing  mains;  that  the  present  manufac- 
turing plant  should  be  abandoned  as  soon  as  it  can  be  done 
conveniently;  that  with  a  distribution  system  fully  covering 
the  territory  and  an  aggressive  business  management  the  sales 
of  gas  could  be  increased  to  a  minimum  of  108,600  M 
cubic  feet  per  year  immediately,  advancing  to  a  150,000'  M 
cubic  feet  a  year  within  a  year  or  two;  and  that  with  such 
a  plant  gas  could  be  sold  at  less  than  $1.50,  yielding  an 
8  per  cent  return  on  the  investment.  Mr.  Forestall  made 
an  inventoiy  and  appraisal  of  the  company^s  physical  prop- 
erty in  substantial  agreement  with  that  arrived  at  by  the 
Commission  and  now  carried  on  the  books  of  the  company 
as  its  fixed  capital  of  the  gas  department;  and  he  also 
shows  that  under  ordinary  circumstances  a  gas  company 
properly  covering  the  territory  and  aggressively  handled 
flhould  be  able  to  secure  sales  of  at  least  3000  cubic  feet 
per  capita  of  the  population  in  a  city  of  the  character  of 
Niagara  Falls.  He  shows  that  the  population  per  mile  of 
main  and  per  meter  in  other  communities  in  the  State  of 
comparable  size  with  Niagara  Falls  are  as  foUowB: 


City 


Amaterdam 

Binghamton 

-Central  Uudson  Gas  and  Electric  Co.,  Newburgh  and  Pough 

keepeie  combined 

Troy 

Ifiagara  Falls 


Poptilation 


1915 


34.319 
63.068 

60.590 
76,349 
42,257 


Per  mile 
of  main 


1.044 
645 

877 

867 

1,741 


Per 

meter 


5.76 
4.68 

4.50 

4.00 
16.34 


No  main  has  been  laid  in  Niagara  Falls  since  1915,  so 
the  population  per  mile  of  main  now  is  much  greater  than 
that  in  1915.     The  population  per  meter  is  now  about  17. 

The  company  does  not  seriously  question  Mr.  Forestall's 
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criticisms,  and  its  counlsel  presented  its  case  and  reflected 
its  proposed  policy  as  follows: 

Now  what  we  intend  to  do  —  it  is  our  only  salvation  to  get  back  tluB 
money,  this  two  or  three  hundred  thousand  dollars  —  our  only  salva- 
tion is  to  build  a  new  plant  and  supply  enough  gas  so  that  we  can 
take  care  of  this  indebetdness  and  wipe  it  out.  In  order  to  do  that  we 
have  got  to  have  some  kind  of  a  showing  on  the  question  of  earnings 
...  If  this  company  is  going  to  be  able  to  finance  the  new  plant 
which  it  hopes  to  do  during  this  year,  it  has  got  to  be  able  I  assume 
to  show  some  kind  of  a  return,  something  that  approximates  taking  care 
of  its  operating  expenses  and  a  reasonable  return  on  its  investment. 

At  the  hearings  which  were  given  by  the  Commission  the 
company  expressed  its  willingness,  for  the  purposes  of  this 
case,  to  accept  a  valuation  of  $2^5,000',  and  proposed  that 
the  rates  should  be  fixed  by  adopting  a  base  consisting  of 
this  sum  plus  $25,000  to  represent  necessary  cash  capital 
used  in  the  business. 

While  this  would  not  be  an  unreasonable  figure,  the  fact 
remains  that  the  company  reserved  its  right  and  indicated 
its  intention  of.  claiming  at  any  time  it  may  see  fit  in  the 
future  that  its  very  large  deficit  should  be  taken  into  con- 
sideration in  determining  its  rate  base,  upon  the  theory  that 
such  deficit  represents  going  value;  and  the  only  reason 
why  it  was  willing  for  the  purposes  of  this  case  to  accept 
the  figure  above  indicated  was  stated  to  be  that  a  rate  base 
of  $300,000  would  fully  sustain  its  proposed  rate  of  $2.20 
per  M  gross,  or  $1.98  net. 

Mr.  Forestall  shows  that  the  proposed  rate  is  quite  high 
in  comparison  with  other  similar  communities,  and  this 
comparison  the  Commission  finds  to  be  entirely  just. 

As  we  understand  the  company's  financial  policy,  it  is 
to  use  the  proposed  price  of  $2.20  gross  and  $1.98  net  to 
enable  it  to  make  a  financial  showing  upon  which  it  can  go 
into  the  market  and  embark  fresh  capital,  with  a  view  to 
enlarging  its  business  so  as  properly  to  cover  the  city,  with 
the  expectation  that  by  thus  improving  conditions  it  can 
demand  a  return  upon  not  only  its  present  physical  value 
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but  also  upon  its  large  deficit  under  the  claim  that  it  repre- 
sents going  value,  and  also  upon  such  additional  moneys  as 
it  may  invest  in  order  to  reclaim  its  lost  business. 

But  it  is  not  dear  to  me  how  such  a  scheme  can  justly 
be  worked  out.  The  principles  upon  which  going  value  are 
to  be  determined  have  been  fully  elucidated  by  the  Court  of 
Appeals  in  the  leading  case  of  People  ex  rel.  Kings  County 
Lighting  Co.  v.  Willcox,  210  N.  Y.  479.  There  would 
seem  to  be  serious  question  whether  any  considerable  allow- 
ance under  this  head  can  be  made  in  the  case  in  hand. 
The  theory  of  an  allowance  for  going  value  as  laid  down 
in  the  cases  seems  to  be  that  such  allowance  shall  in  the 
main  be  based  upon  expenditures,  if  any,  which  the  com- 
pany may  have  made  in  building  up  its  business  during 
its  earlier  years.  It  is  quite  reasonable  that  meagemess  of 
return  during  the  initial  years  of  an  enterprise  which  has 
been  well  conceived  and  wisely  and  energetically  managed 
and  brought  to  a  condition  of  success  should  also  in  fairness 
be  made  up  by  the  public.  Such  failure  of  early  return  is  a 
natural  incident  of  the  business.  But  in  this  case  the  evi- 
dence is  limited  to  shortage  of  return  which  has  continued 
for  seventeen  years,  or  during  the  entire  life  of  the  com- 
pany, until  in  the  aggregate  it  far  exceeds  the  original 
investment,  and  there  is  no  evidence  of  expenditures  in 
building  up  the  business  except  as  they  may  be  implied. 
The  going  value  is  thus  not  an  incidental  part  of  the  valua- 
tion but  composes  by  far  the  larger  portion.  This  condition 
results  in  W  requirement  of  a  rate  which  the  company 
realizes  it  is  useless  to  ask  for  because  it  would  be  far  in 
excess  of  what  the  traffic  will  bear.  In  the  meantime 
important  parts  of  the  plant  have  become  obsolete,  and  it 
appears  that  the  legitimate  field  of  the  company's  enterprise 
has  never  been  followed  up  and  occupied.  It  may  prove 
that  even  from  a  practical  standpoint,  leaving  out  of  con- 
sideration the  legal  question  involved,  it  will  be  found 
impossible  to  recover  the  lost  ground  in  the  method  indi- 
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otfted.  It  would  seem  that  the  company  may  find  it  neces- 
sary to  write  oflf  a  large  part  of  its  deficit  as  the  only  means 
of  arriving  at  a  point  where  new  capital  can  be  interested 
with  the  end  in  view  of  vigorously  pushing  the  business 
and  covering  the  available  field. 

In  the  meantime  I  think  a  price  should  be  determined 
upon,  not  so  much  with  reference  to  rate  of  return  on  any 
given  amount  of  capital  as  by  a  consideration  of  what  the 
traffic  will  bear,  or  in  other  words  what  the  public  is  willing 
to  pay  for  the  service  rather  than  go  without  it  altogether. 
This  is  not  satisfactory  as  a  determination  of  the  questions 
presented  and  can  be  looked  upon  only  as  a  temporary 
adjustment  of  the  rate  which  will  serve  while  the  company 
may  take  some  reasonable  period  of  time  to  determine  upon 
a  permanent  policy.  We  realize  that  this  has  not  been  pos- 
sible during  the  pendency  of  this  complaint,  by  reason  of 
conditions  growing  out  of  the  war  but  which  are  now  being 
succeeded  by  a  more  nearly  normal  period. 

The  prices  prevailing  in  other  communities  in  the  State 
of  comparable  size  are  in  general  very  much  lower  than  those 
proposed  by  the  company.  A  price  of  $1.90  per  M  cubic 
feet,  with  a  discount  of  15  cents  per  M  for  prompt  payment, 
will  be  slightly  in  excess  of  the  rate  which  has  been  super- 
seded and  will  approximately  cover  costs  of  operation. 

An  order  will  be  entered  canceling  the  tariff  schedule 
which  is  the  subject  of  complaint,  and  permitting  the  filing 
of  such  a  tariff  as  has  been  indicated. 

All  concur. 
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In  the  Matter  of  the  Complaint  of  Patchogub  Eleotrio 
Light  Company  against  North  Shore  Electric  Light 
AND  Power  CoMPAmr,  alleging  that  the  last  named 
company  is  unlawfully  constructing  electric  lines.  [Case 
No.  6514.] 

The  authority  of  a  lighting  corporation  organized  under  the  Trans- 
portation Corporations  Law  to  occupy  public  streets  and  highways  is 
drawn  from  the  State  and  not  from  the  local  authorities.  The  latter 
only  consent  to  the  exercise  of  the  power  given  by  the  State  because 
the  Legislature  has  made  the  local  consent  a  condition  to  the  exercise 
of  the  privilege  or  franchise  granted  by  it. 

The  Public  Service  Commission  not  only  has  the  power  but  it  is  its 
duty  to  protect  a  lighting  company  against  unlawful  invasion  of  its 
territory  by  a  competing  company. 

Decided  June  17,  1919. 

Appea7nnces: 

Joseph  T.  Lose e J  Patchogue,  and  Ainsworth,  Carlisle  & 
Sullivan  (by  John  N.  Carlisle  and  D.  E.  Ainsworth), 
Albany,  as  attorneys  for  complainant. 

Martin  S,  Decker,  Albany,  and  Elmer  B.  Sanford,  60 
Church  street,  New  York  city,  and  Willard  N.  BaylisSj  for 
respondent. 

Hill,  Chairman: 

Petitioner  prays  that  the  Commission  direct  its  counsel  to 
proceed  in  the  Supreme  Court,  pursuant  to  the  provisions  of 
section  74  of  the  Public  Service  Commissions  Law,  to  compel 
the  North  Shore  Electric  Light  and  Power  Company,  respon- 
dent, to  remove  certain  poles  and  wires  which  it  has  erected 
and  is  maintaining  as  a  part  of  its  electric  lighting  plant  in 
that  portion  of  the  town  of  Brookhaven  lying  south  of  the 
main  line  of  The  Long  Island  Railroad  Company,  in  which 
petitioner  claims  the  right  to  operate;  and  that  the  North 
Shore  Company  be  restrained  from  extending  its  lines  in 
th»I:  district  and  supplying  electricity  to  the  public  therein. 
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The  town  of  Brookhaven  comprises  an  Irregular  cross 
section  of  Long  Island  extending  from  Long  Island  Sound 
on  the  north  to  the  Atlantic  ocean  on  the  south,  and  the 
territory  in  dispute  lies  within  that  town. 

The  Patchogue  Electric  Light  Company,  complainant, 
which  I  will  hereinafter  refer  to  as  the  Patchogue  Company, 
was  incorporated  in  March,  1888,  under  the  Gas  and  Elec- 
tricity Law  for  the  purpose,  as  stated  in  its  articles  of 
incorporation,  of  furnishing  electric  light  in  the  town  of 
Brookhaven,  SuflFolk  county;  and  in  October,  1898,  and 
January,  1909,  it  secured  local  consents  from  the  munici- 
pal authorities  of  the  town  granting  permission  to  erect 
poles  and  string  wires  on  all  highways  in  said  town  south 
of  and  including  the  middle  country  road,  and  has  ever 
since,  until  the  alleged  invasion  of  the  respondent,  per- 
formed the  business  of  electric  lighting  in  that  district, 
having  a  plant  at  Patchogue.  The  main  line  of  the  Long 
Island  railroad  runs  through  the  town  from  east  to  west,  leav- 
ing about  one-third  of  the  town  on  the  south  and  two- 
thirds  on  the  north.  The  middle  country  road  runs  gen- 
erally east  and  west  at  some  little  distance  north  of  the 
Long  Island  railroad. 

The  respondent,  the  North  Shore  Company,  was  incor- 
porated March  10,  1909,  under  article  6  of  the  Transporta- 
tion Corporations  Law,  for  the  purpose  of  manufacturing  and 
distributing  electricity,  and  in  compliance  with  the  require- 
ments of  the  statute  it  describes  the  territory  in  which  it 
intends  to  conduct  its  operations  as  the  "  territoiy  included 
in  the  towns  of  Brookhaven  and  Smithtown  '\ 

The  North  Shore  Company  acquired  on  March  11,  1909, 
the  requisite  consent  of  the  local  town  authorities  to  operate 
upon  the  streets  and  highways  in  said  town  of  Brookhaven 
lying  north  of  the  main  line  of  The  Long  Island  Railroad 
Company,  and  operates  and  has  operated  therein. 

We  thus  find  that  both  companies  have  acquired  from 
the  State  the  requisite  corporate  powers  or  franchises  to 
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operate,  on  condition,  as  prescribed  by  statute,  of  securing 
the  consent  of  the  local  authorities,  in  all  parts  of  the 
town  of  Brookhaven ;  and  that  the  Patchogue  Company  has 
also  acquired  the  requisite  consent  of  the  local  authorities 
to  occupy  the  streets  and  highways  in  that  part  of  said  town 
south  of  and  including  the  middle  country  road,  and  is 
operating  therein ;  and  that  the  North  Shore  Company  has 
secured  such  local  consent  for  the  portion  of  the  to\\rn  lying 
north  of  the  main  line  of  The  Long  Island  Railroad  Com- 
pany, and  has  the  right  to  operate  therein. 

Xo  question  is  raised  as  to  the  validity  of  either  of  said 
consents,  or  of  the  rights  of  the  respective  companies  to 
operate  thereunder  within  the  territories  described  therein- 

The  dispute  in  this  case  arises  over  complainant's  con- 
tention that  respondent  company  has  not  secured  the  requi- 
site consent  of  the  local  authorities  to  permit  it  lawfully 
to  conduct  its  business  and  erect  its  poles  and  wires  in  that 
part  of  the  town  of  Brookhaven  lying  south  of  the  main  line 
of  The  Long  Island  Railroad  Company,  and  in  which  the 
objectionable  construction  has  taken  place. 

The  respondent  company  answers  this  contention  by 
claiming  that  it  has  acquired  and  now  possesses  the  requi- 
site consent  of  local  authorities  in  that  part  of  the  'town 
which  is  the  seat  of  the  dispute,  in  the  form  of  a  certain 
consent  purporting  to  have  been  granted  June  30,  1904,  by 
the  local  authorities  of  the  Town  of  Brookhaven,  to  a  lighting 
corporation  known  as  the  Brookhaven  Electric  Light  Com- 
pany, which  gave  permission  to  that  company  to  erect  its 
poles  and  string  its  w^res  upon  all  the  highways,  avenues, 
and  streets  of  the  to^vn  of  Brookhaven,  for  the  purposes 
mentioned  in  its  certificate  of  incorporation,  upon  certain 
terms  and  conditions.  One  of  these  conditions  was  that 
the  company  should  pay  to  the  supervisor  of  the  town,  from 
and  after  January  1,  1912,  1^  per  cent  of  the  gross  receipts 
of  the  compnnv.  Another  condition  was  that  before  begin- 
ning work  it  should  execute  and  deliver  a  bond  to  the  town 
for  the  sum  of  $1000,  to  indemnify  the  town  against  suits 


Patchogue  El.  Lt.  Co.  v.  N.  S.  El.  Lt.  &  Pk.  Co.     245 

for  damages  caused  by  the  prosecution  of  its  work.  Another 
condition  was  that  failure  to  commence*  work  under  the 
consent  on  or  before  two  years  from  its  date  would  render 
the  same  null  and  void;  and  the  only  remaining  condition 
which  we  need  refer  to  was  that  failure  to  comply  with 
the  terms  of  the  resolution  or  consent  should  render  the 
same  void. 

As  the  final  determination  of  the  dispute  under  considera- 
tion will  probably  turn  upon  the  rights  and  privileges,  if 
any,  which  the  respondent  company  possesses  by  virtue  of 
this  consent,  it  will  be  necessary  to  trace  its  histoiy  from 
its  inception. 

The  Brookhaven  Electric  Light  Company  never  issued 
any  capital  stock,  or  operated  either  financially,  or  by  the 
erection  of  a  plant,  or  the  manufacture  or  sale  of  light. 
It  was  incorporated  in  October,  1903,  under  the  Transporta- 
tion Corporations  Law,  for  the  purpose  of  doing  electric 
lighting  in  the  town  of  Brookhaven.  It  secured  the  consent 
referred  to  on  January  30,  1904.  On  September  15,  1905, 
the  local  authorities  passed  a  resolution  "  extending  the 
franchise  for  a  term  of  five  years  from  the  date  of  expiration, 
on  same  terms  and  conditions  as  before  ".  The  franchise, 
however,  by  its  terms,  was  to  remain  in  force  for  a  period 
of  fifty  years,  and  it  is  probable  that  the  intention  was  to 
extend  the  time,  limited  in  the  consent  for  the  beginning 
of  work  within  two  years,  to  an  additional  period  of  five 
years. 

At  this  time  there  was  in  existence  another  electric  light- 
ing corporation  known  as  the  Port  Jefferson  Electric  Light 
Company.  This  company  was  incorporated  under  the 
Transportation  Corporations  Law  for  the  purpose  of  doing 
electric  lighting,  and,  as  stated  in  its  certificate  of  incor- 
poration, the  objects  of  its  creation  were  manufacturing  and 
using  electricity  for  producing  light,  heat,  and  power  for 
lighting  streets,  avenues,  public  parks  and  places,  and  pub- 
lic and  private  buildings  at  "Port  Jefferson,  Suffolk  Co., 
N.  T.";  and  the  certificate  further  stated  that  the  names 
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of  the  town  and  county  in  which  the  operations  were  to 
be  carried  on  were  "Port  Jefferson,  Suffolk  Co.,  N.  Y." 
This  company  was  incorporated  in  1905.  Port  Jefferson 
then  was  and  still  is  an  unincorporated  village  lying  in 
the  town  of  Brookhaven.  The  certificate  of  incorporation 
was  very  inai'tificially  drawn,  but  it  would  seem  that  inas- 
much as  the  statute,  chapter  566,  laws  1896,  specified  cities, 
villages,  and  towns  as  the  units  of  territory  in  which  opera- 
tions could  be  carried  on,  the  natural  construction  of  the 
language  contained  in  the  certificate,  which  would  carry 
into  effect  the  evident  intention  of  the  parties,  would  be 
that  the  operations  of  the  company  were  to  be  carried  on 
in  the  unincorporated  village  of  Port  Jefferson.  The  con- 
sent of  the  local  authorities  was  likewise  limited  to  *'the 
streets  of  the  village  of  Port  Jefferson  ". 

Respondent's  counsel  suggests  that,  by.  reason  of  the 
failure  of  the  certificate  to  state  the  name  of  one  or  more 
incorporated  villages,  counties,  or  towns  as  those  wherein 
the  business  was  to  be  conducted,  we  should  so  interpret 
the  language  which  was  used  as  to  make  it  mean  either 
the  entire  countv  or  the  entire  town.  But  where  the  inten- 
tion  is  as  clear  as  it  is  in  this  instance  there  would 
seem  to  be  no  room  for  interpretation.  A  fairer  construc- 
tion would  seem  to  be  to  assume  that  it  could  take  no  more 
than  it  clearly  intended  to  take,  namely,  the  unincorporated 
village  of  Port  Jefferson,  the  boundaries  of  which  while 
not  legally  defined  could  be  determined  in  fact.  In  1909 
this  certificate  of  incorporation  was  altered  and  amended, 
pursuant  to  section  18  of  the  Stock  Corporation  Law,  by 
extending  the  territory  in  which  the  business  was  to  be 
conducted  so  as  to  include  the  entire  town  of  Brookhaven. 
Respondent's  counsel  in  their  brief  treat  this  certificate  as 
having  been  filed,  pursuant  to  section  7,  General  Corporation 
Law,  which  provides  a  method  of  correcting  defects  or  omis- 
sions in  the  original  certificate  of  incorporation,  and  claim 
that  such  a  certificate  operates  ex  post  facto  as  of  the  date  of 
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the  original  certificate.  The  objects  of  the  two  provisions  are 
entirely  distinct.  A  certificate  under  section  7  secures  no 
new  rights,  and  can  add  nothing  to  the  corporate  powers 
or  privil^es.  Its  purpose  is  merely  to  correct  defects 
or  omissions  so  as  to  preserve  the  corporate  entity  ab  initio. 
A  certificate  under  section  18  of  the  Stock  Corporation 
Law  serves  an  entirely  diiFerent  purpose  and  has  the  effect 
of  enlarging  and  extending  the  corporate  powers;  but 
clearly  such  enlargement  takes  place  only  from  the  filing 
of  the  certificate  Therefore  the  filing  of  the  amended  cer- 
tificate had  no  effect  prior  to  1909  when  it  was  filed. 

It  thus  appears  that  when  on  September  5,  1905,  the 
Port  Jefferson  company  took  what  it  claims  was  an  assign- 
ment from  the  Brookhaven  Electric  Light  Company,  of  tiie 
consent  which  that  company  had  received  from  the  authori- 
ties of  the  Town  of  Brookhaven,  its  corporate  power  to 
conduct  business  and  to  occupy  the  public  streets  and  high- 
ways was  limited  to  the  village  of  Port  Jefferson.  That 
power  could  not  be  extended  by  the  village  authorities  or 
by  means  of  any  consent  given  by  them.  It  could  be 
extended  only  by  a  grant  of  power  from  the  State  by  means 
of  an  alteration  of  the  certificate  of  incorporation  so  as  to 
enlarge  the  territory  described  therein.  The  power  to 
operate  and  to  occupy  the  public  highways  is  drawn  from 
the  State  and  not  from  the  local  authorities.  The  latter 
only  consent  to  the  exercise  of  the  power  given  by  the  State 
because  the  Legislature  has  made  the  local  consent  a  condi- 
tion of  the  exercise  of  the  privilege  or  franchise  granted 
by  it.  To  illustrate,  it  would  not  be  claimed  that  the  Port 
Jefferson  Company,  incorporated  to  carry  on  its  operations 

in  the  "village  of  Port  Jefferson,'*  oould  lawfully  extend 
its  operations  to  the  streets  of  the  city  of  New  York  by 
virtue  of  a  consent  of  the  local  authorities  which  it  might 
succeed  in  obtaining.  If  it  should  also  lawfully  acquire 
from  the  State  the  power  and  privileges  of  operating  there, 
then  the  local  consent  would   become  operative,   but  not 
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otherwise.  We  are  dealing  not  with,  natural  or  conuuon 
law  rights  and  equities,  but  with  rights  which  are  created 
wholly  by  statute,  and  which  draw  all  of  their  vitality 
therefrom.  Thus  section  10  of  the  General  Corporation 
Law  provides  that  no  corporation  shall  possess  or  exercise 
any  corporate  powers  not  given  by  law  or  not  necessary 
to  the  exercise  of  the  powers  so  given.  It  seems  clear  that 
the  Port  Jefferson  Company  was  without  corporate  power 
to  make  use  of  the  Brookhaven  consent  outside  of  the  village 
of  Port  Jefferson,  at  least  until  in  1909  it  amended  its 
certificate  of  incorporation  by  enlarging  its  territonr.  If 
this  conclusion  is  correct,  it  follows  that  the  consent  or  fran- 
chise in  question  could  not  have  been  legally  exercised 
outside  of  Port  Jefferson  until  1909,  and  no  claim  is  made 
that  it  was  ever  exercised  within  the  boundaries-  of  Port 
Jefferson. 

Before  1909  arrived,  however,  and  on  July  1,  1907,  the 
Public  Service  Commissions  Law  became  effective,  which 
prohibited  the  exercise  of  any  local  consent  of  the  character 
of  that  with  which  we  are  dealing  not  previously  exercised 
without  the  approval  of  the  Commission.  The  respondent 
admits  that  the  so  called  Brookhaven  consent  has  never 
been  approved  by  the  Commission,  but  claims  that  during 
the  period  in  which  it  was  held  by  the  Port  JeffersoiL  ccmi- 
pany  prior  to  July  1,  1907,  it  was  exercised  by  that  com- 
pany, thus  relieving  it  and  its  successors  in  interest  icom 
the  requirement  of  the  approval  of  the  Coimnie^on.  Mufih 
evidence  was  given  bearing  upon  the  question  of  fact  dpiB 
raised.  If  I  am  correct  in  the  view  that  at  no  time  prior 
to  July  1,  1907,  could  the  Port  Jefferson  Company  have 
made  or  enjoyed  any  lawful  use  of  the  consent  by  reason 
of  the  limitation  of  its  corporate  powers  to  the  village  of 
Port  Jefferson,  it  is  immaterial  whether  that  company  did 
or  did  not  "  exercise "  it.  But  assuming  that  e\:wi  an 
unlawful  exercise  in  fact  duriug  the  period  claimed  would 
have  availed  the  respondent,  I  think  that  upon  the  evidence 
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presented  we  must  find  as  matter  of  fact  the  consent 
was  not  exeircised.  The  only  testimony  supporting  the 
respondent's  contention  in  this  regard  is  that  certain  pole 
lines  wei'C  constructed  in  the  vicinity  of  Setauket  Lake, 
Stony  Broct,  and  Oldfield  off  the  "  Main  road,"  that  being 
the  road  upon  which  the  company  did  possess  a  consent, 
the  inference  being  that  because  no  other  than  the  Brook- 
haven  eonsent  would  oover  snch  oonstruction  it  must  have 
been  done  thereunder;  but  the  undisputed  evidence  in  the 
foanm  of  written  documents  leads  irresistibly  to  the  con- 
clusion that  the  Port  Jefferson  Company  never  relied  upon 
tibat  cansent  as  the  basis  for  any  construction  whatever, 
and  never  intended  to,  and  never  did  do  any  construction 
under  it.  It  appears  that  it  secured  other  consents  from 
tbe  iiown  authorities  whioh  were  entirely  useless  provided 
the  Brookhavexi  consent  was  valid;  that  it  has  never  given 
the  'bond  required,  and  never  made  or  tendered  any  pay- 
ments required  by  its  terms  until  after  this  litigation  was 
begun.  It  appears  also  that  long  after  1907  it  procured 
from  the  town  authorities  what  purports  to  be  a  ratification 
'*  of  all  the  acts  of  the  Port  Jefferson  Electric  Light  Com- 
pany in  erecting  and  constructing  its  poles  and  stringing 
its  wires  in  the  northern  section  of  the  town  of  Brookhaven, 
and  to  nE^e  definite  and  certain  what  are  its  rights,  privi- 
leges, and  immunities".  This  resolution  recites  construc- 
tion under  the  consent  of  April  15,  1895,  covering  ^^the 
streets  of  the  village  of  Port  Jefferson  " ;  the  consent  of 
September  13,  1904,  covering  the  main  road  between  Port 
Jeflterson  and  Smithtown,  and  the  consent  of  April,  1909, 
between  Port  Jefferson  and  Mount  Sinai  and  other  points, 
ratifies  the  acts  of  the  company  as  above  recited,  and  in  a 
final  clause,  farther  resolves  that  the  said  Port  Jefferson 
Company  may  have  permission  to  erect,  construct,  and  main- 
tain its  poles,  and  spread  its  wires,  for  the  purpose  of 
fmnishing  electricity,  to  all  the  highways,  roads,  and  streets 
in  the  northern  part  of  the  town  of  Brookhaven  north  of 
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the  middle  country  road,  but  no  recital  or  mention  is  made 
of  the  so  called  Brookhaven  consent.  And  finally,  in  1912, 
in  a  litigation  between  the  Port  Jefferson  Company  and 
the  North  Shore  Electric  Light  and  Power  Company, 
wherein  the  rights  of  the  Port  Jefferson  Company  to  con- 
struct in  certain  highways  in  the  town  of  Brookhaven  were 
at  issue,  the  secretary  and  managing  agent  of  that  company, 
in  defending  such  right  to  construct,  justified  entirely  imder 
consents  other  than  the  Brookhaven  consent,  and  while  alleg- 
ing the  pos8essi6n  of  the  so  called  Brookhaven  oonsent,  did 
not  claim  that  nny  construction  or  operation  had  been  done 
under  it;  and  in  the  brief  filed  by  the  company's  counsel 
on  the  hearing  of  the  appeal  in  that  litigation,  reliance 
was  placed  exclusively  upon  the  ratifying  resolution  and 
the  consents  recited  therein,  and  not  at  all  upon  the  Brook- 
haven consent.  Surely  if  the  company  had  exercised  or 
claimed  to  have  exercised  the  Brookhaven  consent,  which, 
if  available,  covered  the  entire  town,  it  would  have  claimed 
so  at  that  time. 

Much  attention  has  been  given  upon  the  trial  and  in 
the  briefs  to  the  question  whether  or  not  any  legally 
effective  transfer  of  the  so  called  Brookhaven  consent  was 
ever  accomplished  as  between  the  Brookhaven  Company  and 
the  Port  Jefferson  Company  or  its  successor,  the  North 
Shore  Company.  In  my  view  of  the  case  it  is  unnecessajy 
to  determine  whether  or  not  the  informal  assignment  made* 
by  two  directors  in  connection  with  the  so  called  ratification 
agreement  purporting  to  be  executed  under  the  seal  of  the 
company  during  the  pendency  of  the  present  petition  had 
the  effect  of  vesting  in  the  North  Shore  Company  such 
rights  as  were  originally  conferred  upon  the  Port  Jefferson 
Company  by  the  Brookhaven  consent,  or  to  what  extent 
any  such  rights  have  survived. 

The  Commission  not  only  has  the  power  but  it  is  its 
duty  to  protect  the  petitioner  by  proceeding  against  the 
respondent  to  require  it  to  cease  its  unlawful  operations 
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m  petitioner's  territory  south  of  the  main  line  of  The  Long 
Wand  Railroad  Company.  (People  ex  reL  Onecnta  L.  & 
P.  Co.  V.  Public  Service  Commission,  180  A.  D.  32 ;  Public 
Service  Comm^ission  v.  Rogers  Co.,  184  A.  D.  706.) 

An  order  will  be  entered  accordingly. 

All  concur. 


_  J 
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In  the  Matter  of  the  Camplaint  of  Bjssidents  of  Wash- 
ington Mills,  CHiU>wiCKS,  Willowvale,  Sauquoit, 
Clayville,  Cassville,  and  WatebtVTLle,  Oneida  county, 
against  United  States  Railboad  Admihistbation, 
Delaware,  Lackawanna  and  Western  Eaili^oad,  ask- 
ing for  better  passenger  train  service  between  said  points 
and  the  city  of  Utica,  particularly  a  late  train  at  night 
from  Utica.      [Case  Xo.  6738.] 

Decided  June  24,  1919. 

Appearances: 

John  Evans,  Esq.,  for  the  complainants. 

John  O.  Duffy,  Esq.,  Secretary  Utica  Chamber  of 
Commerce. 

D.  F.  Convoy,  Esq.,  Secretary  Norwich  Chamber  of 
Commerce. 

Messrs.  Wm.  B.  Jones  and  Alfred  W.  CocTcrell  for  Utica 
Daily  Press. 

Stanley  Bicker,  Esq.,  Chadwicks;  W.  E.  Nelswi,  Esq., 
Washington  Mills;  and  C,  G.  Alberding,  Clayville,  citizens 
interested. 

B.  S.  Eaton,  Esq.,  Nonvich,  for  Norwich  Pharmaceutical 
Company. 

C.  V.  Byrne,  Esq.,  attorney  for  United  States  Railroad 
Administration  and  The  Delaware,  Lackawanna  and  Western 
Railroad  Company. 

Geo.  A.  Cullen,  Esq.,  as  Passenger  Traffic  Manager;  and 
Frank  Cizek,  Esq.,  as  Superintendent  of  Railroad. 

Barhite,  Commissioner: 

This  is  an  application  by  a  large  number  of  residents  of 
the  towns  situated  south  of  Utica  on  the  Binghamton  and 
Utica  branch  of  the  Delaware,  Lackawanna  and  Western 
Railroad,  asking  for  better  passenger  train  service  on  that 
branch.     The  complainants  are  divided  practically  into  two 
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classes:  those  who  live  at  Waterville  and  stations  inter- 
mediate between  that  point  and  Utica  and  who  desire  a  train 
leaving  Utica  late  in  the  evening  for  their  homes ;  and  those 
who  desire  a  late  evening  train  making  connections  at  Bing- 
hamton  with  train  I^o.  12  at  1:57  a.  m.,  on  the  main  line, 
for  New  York  The  complaint  finally  narrows  down  to  the 
qnestion  as  to  whether  train  !N'o.  812,  which  had  been 
operated  on  the  road  for  many  years  but  which  had  been 
discontinued  on  August  18,  1&18,  should  be  restored.  This 
train  had  left  Utica  at  10  p.  m.,  and  made  connections  at 
Binghamton  with  the  New  York  train.  This  train  had  been 
discontinued,  as  claimed  by  the  Railroad  Administration, 
oai  account  of  insufficient  earnings  and  the  very  moderate 
d^ee  of  public  convenience  served  by  it. 

The  records  of  the  number  of  passengers  carried  by  the 
train  while  in  operation,  unfortunately,  are  meager  and 
give  the  business  transacted  only  for  short  periods  of  time: 
From  and  including  June  27,  1917,  to  and  including  July  3, 
1917,  a  period  of  seven  days,  871  passengers  were  carried, 
giving  a  revenue,  at  present  rates  of  three  cents  per  mile, 
of  $75^.23;  from  and  including  January  5,  1918,  to  and 
including  January  14,  1918,  a  period  of  nine  days,  1040 
passengers  were  carried,  with  a  revenue  at  present  rates  of 
$661.87;  from  and  including  February  25,  1918,  to  and 
including  March  3,  1918,  a  period  of  seven  days,  1005  pas- 
sengers were  carried,  giving  a  revenue  of  $806.11 ;  from  and 
including  August  6,  1918,  to  and  including  August  17,  1918, 
a  period  of  twelve  days,  949  passengers  were  carried,  indi- 
cating a  revenue  of  $935.81.  The  records  of  Pullman  car 
service  exteaul  Oi^er  a  longer  period  of  time,  and  show  that 
from  January  1,  1917,  to  July  8,  1918,  both  inclusive, 
5237  berths  were  occupied  from  all  points  to  all  destinations. 
The  revenue  is  not  reported.  The  company  is  unable  to 
furnish  the  amount  of  revenue  derived  from  express  matter 
carried  on  this  train. 

Ko  attempt  was  made  to  show  the  amount  of  revenue 
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derived  from  freight  drawn  over  the  branch.  The  company 
has,  however,  submitted  a  detailed  statement  of  the  various 
items  which  it  is  claimed  must  be  considered  in  determining 
the  cost  of  operating  this  train  should  it  be  put  back  on  the 
road.  In  this  estimate  is  included  the  cost  of  a  return  train 
from  Binghamton  to  XJtica.  Among  the  items  is  60  per 
cent  of  operating  cost  for  maintenance  of  roadway  and  equip- 
ment, $2620.42;  rental  value  of  locomotives  and  coaches, 
$1097.00;  another  item  is  overtime  of  operators,  $624.00. 
The  total  cost  of  the  trains  as  estimated  for  a  thirty-day 
month  is  $8084;79.  The  figures  presented  as  to  the  cost 
of  operation  have  been  submitted  to  a  thoroughly  competent 
expert  employed  by  the  Commission.  His  observations, 
which  follow,  have  the  indorsement  of  the  Commission : 

"  The  item  covering  the  overtime  of  operators  is  not 
clear.  Day  and  night  operators  are  now  provided  at  the 
following  points:  Utica,  Richfield  Junction,  WaterviUe, 
Sherburne,  Haynes,  Oxford,  Greene,  and  Chenango  Forks. 
This  division  is  equipped  with  automatic  signals  through- 
out, and  it  would  seem  that  the  operators  at  the  stations 
above  indicated  would  be  sufficient  for  night-time  operation 
I  of  this  railroad.     I  therefore  do  not  see  the  necessity  of 

including  this  charge.  The  Union  Depot  charge  is  an  arbi- 
trary charge,  and  is  undoubtedly  correct. 

"  The  item  covering  the  cost  of  maintenance  of  roadway 
and  equipment  is  based,  as  indicated  in  the  evidence,  on 
the  ratio  existing  between  the  operating  costs  and  the 
expenses  of  maintenance  of  roadway  and  equipment.  The 
railroad  has  used  60  as  the  percentage  of  the  operating 
costs,  which  the  expenses  for  maintenance  of  way  and  equip- 
ment are.  I  have  checked  up  the  figures  of  this  railroad 
for  the  year  ended  December  31,  1918,  and  find  that  the 
percentage  is  70.02  for  the  whole  railroad.  I  assume  that 
the  company  either  used  figures  for  an  earlier  year  or  else 
made  an  allowance  for  a  difference  in  the  standards  of 
maintenance   employed   on   the   main    line    and   branches. 
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Nevertheless,  I  believe  that  to  adopt  this  method  of  com- 
puting the  cost  of  these  two  maintenance  items  is  erroneous, 
for  the  reason  that  it  is  decidedly  improbable  that  the 
running  of  these  two  extra  trains  would  involve  this  increase 
in  the  item.  While  this  may  be  a  proper  percentage,  it 
does  not  necessarily  follow  that  there  will  be  any  additional 
expenditure  on  account  of  the  operation  of  the  trains. 
There  will  be  a  slight  additional  amount  for  the  main- 
tenance of  the  equipment,  but  I  do  not  believe  that  relatively 
it  will  be  as  much  as  is  shown.  This  is  an  intangible 
matter,  and  I  do  not  know  any  accurate  way  in  which  a 
conclusion  may  be  reached,  but  I  am  firmly  convinced  that 
it  is  wrong  to  adopt  such  an  item. 

"  Similarly  in  the  case  of  the  rental  values  assigned. 
It  may  be  true  that  these  are  the  rental  values  assigned 
by  the  Federal  Administration,  but  such  values  include  a 
return. on  the  money  invested  in  the  equipment,  deprecia- 
tion, repairs,  and  undoubtedly  an  element  of  profit.  Cer- 
tainly these  should  not  all  be  included,  for  the  reason  that 
they  have  been  included  in  some  of  the  other  items.  The 
item  of  profit  should  certainly  not  be  considered.  I  believe 
that  it  is  not  proper  to  include  any  of  these  values.  This 
equipment  will  be  engaged  in  the  business  of  the  railroad, 
which  ostensibly  is  being  operated  to  serve  the  public  and 
also  to  make  a  certain  profit  for  the  holders  of  the  secu- 
rities of  the  corporation.  If  this  is  so,  then  all  of  the 
elements  which  go  into  the  cost  of  establishing  the  business 
and  increasing  the  facilities  should  be  considered  as  capital 
expenditures,  the  return  on  which  should  come  from  the 
difference  between  the  income  and  the  expenses. 

'^  I  do  not  see  how  the  rental  value  can  be  considered  as  an 
expense ;  and  therefore,  if  it  is  not  an  expense,  it  is  not  prop- 
erly chargeable  as  part  of  the  cost  of  operating  the  train.  If 
it  is  proper  to  include  such  rentals,  why  is  not  something 
included  for  the  rental  value  of  the  rails,  right  of  way, 
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station  buildings,  ete.  i    It  seems  to  me  to  be  just  as  logical 
to  include  these  as  to  include  the  equipment. 

"  Therefore,  in  arriving  at  the  probable  cost  of  operating 
this  train,  I  think  it  fair  to  include  only  the  out  of  pocket 
expense,  which  is  $4367.37,  less  the  OTortime  of  th« 
operators,  $624:  or  $3743.37,  or  about  ®6  cents  per  ^uIa 
It  must  be  borne  in  mind  that  nothing  is  included  to 
represent  the  necessary  repairs  to  equipment  and  track 
which  will  have  to  be  made.  I  do  not  think  it  unreasonable 
to  assign  to  this  about  25  cents  per  mile^  making  the  total 
cost  approximately  $1.  If  such  a  figure  is  used,  it  will 
be  seen  that  the  cost  of  operation  will  be  about  $190  per  day. 
This  will  probably  result  in  a  slight  loss,  but  nothing  like 
the  amount  which  is  indicated  by  the  figures  presented 
by  the  railroad." 

It  must  not  be  forgotten  that  the  fact  that  this  train 
may  be  run  at  a  loss  is  not  necessarily  a  reason  why  it 
should  not  be  again  placed  upon  the  road.  The  principle 
is  old  and  well  established,  that  a  determination  whether 
a  public  utility  company  shall  furnish  a  certain  service 
does  not  rest  upon  the  question  whether  that  particular 
service  will  yield  a  profit  to  the  company,  but  upon  the 
necessities  and  convenience  of  the  public,  and  upon  the 
effect  which  the  act  of  furnishing  the  particular  service 
will  have  upon  the  total  earnings  of  the  company.  The 
principle  is  very  clearly  laid  down  in  the  St  Louis  <6  San 
Francisco  By.  Co.  v.  Gill,  156  XJ.  S.  649,  at  page  665.  In 
that  case  the  court  had  under  consideration  the  effect  of 
a  statute  which  prescribed  a  maximum  rate  of  fare.  The 
company  had  been  sued  for  a  penalty  provided  for  a  viola- 
tion of  the  statute.  The  company  defended  upon  the  ground 
that  the  portion  of  the  road  over  which  the  plaintiff  had 
been  carried  was  highly  explosive  to  construct  and  maixi^ 
tain,  and  that  Hm  cost  of  maintenaziee  and  traoosportiiig 
passengers  over  it  exceeded  the  minimum  rate  fixed  by  law. 
The  Supreme  Court  held  that  the  correct  test  was  as  to 
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the  effect  of  the  law  on  ^^  the  defendant's  entire  line,  and  not 
upon  that  part  which  was  formerly  a  part  of  one  of  the 
consolidated  roads;  that  the  company  can  not  claim  the 
right  to  earn  a  net  profit  from- every  mile,  section,  or  other 
part  into  which  the  road  might  be  divided,  nor  attack  as 
unjust  a  regulation  which  fijced  a  rate  at  which  some  such 
part  would  be  unremunerative  .  .  .  and  finally,  that 
to  the  extent  that  the  question  of  injustice  is  to  be  deter- 
mined by  the  effects  of  the  act  upon  the  earnings  of  the 
company,  the  earnings  of  the  entire  line  must  be  estimated 
as  against  all  its  legitimate  expenses  ". 

It  is  clearly  the  opinion  of  the  Commission  that  the 
train  known  as  No.  812  previous  to  the  time  of  the  war 
should  be  restored  to  service,  and  should  leave  Utica  at  as 
late  an  hour  as  may  permit  it  to  connect  with  train  No.  12 
on  the  main  line  bound  for  New  York. 

Commissioners  Irvine  and  Fennell  concur. 

Commissioners  Hill  and  Kellogg  concur  on  the  ground 
that  this  train  having  been  operated  for  a  long  period  of 
time  prior  to  its  recent  removal  by  order  of  the  United 
States  Railroad  Administration,  the  burden  of  proof  was 
upon  the  respondents  to  justify  its  discontinuance,  and  that 
ihey  failed  to  sustain  such  burden. 

9 
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Petition  or  Complaint  of  Empire  State  Railroad  Cor- 
poration under  subdivision  1,  section  49,  Public  Service 
Commissions  Law,  for  consent  to  increase  certain  passen- 
ger fares  in  and  between  Syracuse  and  Oswego  and 
intervening  points.      [Case  No.  6787.] 

After  an  examination  of  the  value,  the  operating  revenues  and  opera- 
ting expenses  of  the  applicant's  intenirban  line  between  Syracuse 
and  Oswego,  tariffs  were  authorized  upon  a  ba^is  of  2.77  cents  a  mile, 
adjusted  to  rates  of  5  cents  and  multiples  of  5  cents. 

Decided  July  1,  1919. 

Appearances: 

Nottmghamt,  Nottingham  &  Edgcomh  (by  William 
Nottingham),  530  Onondaga  County  Savings  Bank  Build- 
ing, Syracuse,  as  attorney  for  applicant. 

Irvine,  Commissioner: 

The  rates  of  the  Empire  State  Railroad  Corporation  have 
heen,  in  several  cases,  for  a  long  time  under  consideration 
by  the  Commission.  The  corporation  is  the  result  of  a 
reorganization  attendant  upon  the  dissolution  of  the  former 
Empire  United  Railways,  Inc.  [See  orders  of  this  Com- 
mission in  Cases  Nos.  6209  and  6210,  made  respectively 
October  24,  1917,  and  October  30,  1917.]  The  corporation 
owns  and  operates  what  was  originally  the  Auburn  and 
IsTorthefm  Railroad  between  the  city  of  Auburn  and  the 
village  of  Port  Byron,  local  systems  in  the  cities  of  Osw^o 
and  Fulton,  and  an  intenirban  line  between  Oswego  and 
the  city  of  Syracuse.  This  case  concerns  only  rates  on  the 
last  mentioned  line.  A  tariff  making  certain  increases  in 
rates  was  filed  to  become  effective  January  6,  1918.  Com- 
plaint was  made  against  these  increases  by  the  mayor  and 
common  council  of  the  City  of  Oswego.  While  that  case 
was  pending  a  new  tariff  was  filed,   to  become  effective 
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August  1,  1918.  The  opefration  of  that  tariff  was  suspended, 
but  the  suspension  order  was  revoked  when  it  became 
evident  that  the  city  intended  to  make  no  further  active 
resistance,  and  when  the  Commission  was  informed  that 
wage  schedules  were  under  consideration  by  the  War  Labor 
Board,  the  arbitration  by  which  might  seriously  affect 
the  condition  of  the  corporation.  Aside  from  the  inherent 
reasonableness  of  the  general  schedule,  these  rates  pre- 
sented objectionable  features  because  of  local  discrimina- 
tions largely  brought  about  by  differences  between  ticket 
rates  and  cash  fares  paid  on  the  cars  without  rebate.  The 
uncertainties  as  to  labor  costs  and  certain  other  features 
prevented  an  immediate  decision,  and  February  20,  1919, 
the  corporation  filed  a  petition  for  permission  to  install  a 
still  further  tariff  superseding  those  already  in  question. 

That  is  the  present  case,  and  the  only  matter  that  need 
be  connidered  is  in  connection  with  the  interurban  fares 
on  the  Oswego-Syracuse  division.  This  tariff  is  based 
on  a  rate  of  2.77  cents  a  mile,  but  is  adjusted  to  rates  of 
five  cents  and  multiples  of  five.  It  makes  no  increases  for 
the  carriage  of  passengers  within  the  city  of  Fulton,  the 
city  of  Oswego,  the  city  of  Syracuse,  to  points  between 
Syracuse  and  Baldwinsville  excluding  Baldwinsville,  o^  to 
points  between  Minetto  and  Oswego,  although  the  one-way 
rate  from  Minetto  to  Oswego  is  increased  one  cent.  The 
new  tariff  increases  commutation  rates  from  1^  to  1% 
cents  per  mile.  This  is  substantially  the  rate  on  other 
roads  in  that  part  of  the  State.  A  coupon  family  book  is 
withdrawn  from  sale.  There  are  also  special  tickets  used, 
chiefly  by  workmen,  good  for  twelve  round  trips  between 
Syracuse  and  Halcomb,  and  between  Oswego  and  Minetto. 
These  rates  are  not  disturbed.  It  is  proposed  also  to  charge 
passengers  boarding  trains  at  points  where  there  are  ticket 
offices,  at  times  when  the  offices  are  open,  an  additional 
ten  cents  where  the  regular  fare  is  over  fifteen  cents,  but 
to  give  a  rebate  check  for  the  full  amount  of  the  excess 
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fare.  At  the  hearing  on  this  application  held  in  Syracuse 
May  9th,  there  was  no  opposition  presented  to  the  present 
application  of  the  company.  The  proposed  tariff  removes 
the  discriminations  which  appeared  in  the  previous  tariffs, 
and  no  ground  can  be  found  to  question  the  propriety  of 
its  general  structure.  The  sole  question  is  as  to  the  rea- 
sonableness of  the  rate  base  proposed. 

The  Commission,  through  the  reorganization  proceedings, 
is  quite  familiar  with  the  property  of  the  company  and  its 
value   taken   as   a   whole.     Its   apportionment   among   the 
different  lines  presents  diflSculties.     The  actual  cost  of  the 
property   as   ascertained   by   the   Commission   in   previous 
proceedings,  with  adjustments  due  to  additions  and  retire- 
ments since  the  reorganization,  is  shown  in  the  evidence  as 
$4,972,850.95.       This    includes    actual    expenditures    for 
interest  during  construction,  engineering,  etc.,  but  it  does 
not  include  such  items  as  promoters'  services,  cost  of  pro- 
curing franchises,  and  development  costs,  usually  mistermed 
*' going  value".    In  the  reorganization  proceedings  there  was 
an  issue  of  $1,000,000  allowed  in  addition  to  the  net  tangible 
assets  of  the  company,  but  with  the  stipulation  that  such 
allowance  should  not  be  construed  as  a  determination  that 
it  should  be  deemed  a  permanent  intangible  fixed  capital 
asset.       Undoubtedly   some   proportion   of   this   should   be 
considered,  but  as  it  is  impossible  on  evidence  before  us  to 
determine  how  much,  it  is  entirely  excluded  from  calculations. 
In  placing  a  value  on  the  interurban  line  there  should  be 
deducted  the  cost  of  the  Auburn  and  Northern  quite  defi- 
nitely ascertained  in  previous  proceedings  at  $404,389.61, 
and  the  estimated  cost  of  the  Oswego  and  Fulton  city  divi- 
sions made  on  behalf  of  the  company  by  Mr.  W.  E.  Putnam 
in  1918,  the  propriety  of  which  the  Commission  finds  no 
reason  to  que3tion.    lii  the  value  of  the  Oswego  and  Fulton 
cities  property  there  is  included  a  portion  of  the  value  of 
the  lines   in   the  two   cities  used  by  the  interurban  cars 
apportioned  according  to  the  percentage  of  use  between  the 
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city  cars  and  the  interurban  cars.  The  cost  of  the  Oswego 
and  Fulton  city  divisions  as  so  ascertained  is  $487,488.  This 
leaves  as  the  cost  of  the  interurban  line  $4,080,973.34.  We 
will  adopt  this  figure  as  the  rate  base,  repeating,  however, 
that  if  the  proper  amount  could  be  ascertained  there  should 
properly  be  added  something  for  actual  intangibles  of  the 
character  above  referred  to. 

In  constructing  an  estimated  income  account  under  the 
proposed  rates,  revenues  have  been  assumed  without  any 
allowance  for  decreased  travel  due  to  increased  rates.  It 
is  probable  that  there  will  be  less  decrease  than  usually 
occurs  in  such  cases,  because  while  there  are  two  steam 
railroads  operating  between  Syracuse  and  Oswego  and  there 
is  theoretical  competition  between  most  intermediate  points, 
the  passenger  service  has  been  so  greatly  curtailed  on  both 
roads  and  the  service  of  the  applicant  is  so  frequent  that 
the  steam  competition,  while  not  negligible  entirely,  is  so 
small  that  unless  the  steam  service  is  greatly  improved  it 
will  not  seriously  affect  the  revenues  of  the  applicant. 

The  applicant  charges  as  depreciation  2  per  cent    of  the 
actual  field  costs  of  way  and  structures,  and  3  per  cent 
on  equipment.     Neither  of  these  items  is  excessive. 

The  estimate  for  taxes  for  1919  is  $40,559.  The  taxes 
for  1918  were  $28,581.  This  large  increase  is  not  satis- 
factorily accounted  for,  and  in  constructing  the  income 
accoimt  the  taxes  are  estimated  on  the  1918  basis.  Opera- 
ting expenses  have  been  largely  increased,  in  part  by  the  cost 
of  materials,  but  chiefly  by  the  increases  in  wages  according 
to  the  award  of  the  War  Labor  Board.  For  example, 
platform  men  were  allowed  45  cents  per  hour  and  a  ten-hour 
day,  irrespective  of  the  amount  of  platform  time,  and  there 
was  testimony  to  the  effect  that  on  this  ba^is,  with  overtime, 
the  average  platform  expense  is  nearly  50  cents  an  hour  for 
each  man.  The  Commission  has  received  information  to 
the  effect  that  very  recently  the  wage  scale  for  platform  men 
has  been  increased  to  47  cents  an  hour,  to  equalize  the  pay 
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with  that  received  on  neighboring  interurban  lines.  This 
will  make  a  further  increase  in  operating  expenses,  but  we 
base  our  estimate  on  the  evidence  offered  at  the  hearing. 
Two  small  items  from  the  company's  exhibits  are  question- 
able but  they  are  so  small  that  they  would  not  affect  the 
result.  Subject  to  these  explanations,  we  reach  the  following 
estimate  as  an  income  account  for  the  year  1919. 

Estimated  operating  revenuefi,  assuming  present  tariff  to  be  in 

force  throughout  year,  as  shown  in  company's  exhibit  No.  2. . .     |662,807 

Estimated  increase  under  proposed  tariff  as  shown  in  company's 
exhibit  No.  ft 42,526 

Total   estimated   operating   revenues 1704 ,  888 

Estimated  proper  depreciation  allowance  as  shown  in  company's 
exhibit  No.  5 $69,893 

Estimated  other  operating  expenses  and  rent  deductions  (devel- 
oped by  taking  figures  for  operating  expenses  as  shown  in 
company's  exhibit  No.  2  and  subtracting  therefrom  the  amounts 
included  therein  for  depreciation  as  stated  in  company's  exhibit 
No.  5   397,998 

Tax  bills  received  during  1918 28,681 

Total  estimated  revenue  deductions |490 ,  967 

Estimated  operating  income $208 ,  866 

Estimated  other  non-operating  income 8,046 

Estimated  amount  of  return  on  Investment $211 ,912 

On  the  almost  bare  bones  value  then  of  $4,080,973,  this 
gives  a  rate  of  return  of  5.19  per  cent.  If  depreciation  is 
deducted,  a  return  of  5.63  per  cent;  and  on  property  costs 
as  above,  plus  working  capital  less  depreciation,  5.28  per 
cent.  N'one  of  these  rates  is  excessive,  and  none  will  prove 
sufficient  to  be  especially  attractive  to  new  capital  as  it  may 
be  needed.  A  careful  inquiry  has  been  made  into  the 
increases  in  operating  costs  in  comparsion  with  increases 
shown  by  other  companies.  The  average  increase  of  1918 
over  1917  of  six  comparable  companies  is  19.67  per  cent, 
while  that  of  this  company  was  6.38  per  cent,  although  on 
the  figures  already  given  we  have  estimated  an  increase  for 
1919  over  1918  of  16.84  per  cent. 

While  comparisons  are  not  of  much  value  where  opera- 
ting conditioais  are  different,  it  is  of  some  interest  to  note 
the  prevailing  rates  of  fare  per  mile  on  other  Interurban 
roads  operated  into  Syracuse.     They  are  as  follows:     New 
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York  State  Railways,  Oneida  line,  2.9  centa;  Rochester  and 
Syracuse  Railroad  Company,  3  cents;  Syracuse  and  Subur- 
ban, cash  3  cents,  ticket  2.55  cents;  Auburn  and  Syracuse 
Electric  Railroad,  cash  2.84  cents,  ticket  2.66  cents.  In 
the  case  of  the  Auburn  and  Syracuse  outside  of  the  Auburn 
city  district,  that  is,  between  Soule  Cemetery  and  Syracuse 
city  line,  the  cash  fare  is  3  cents  per  mile,  and  the  ticket  fare 
2.77  cents. 
All  concur. 
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In  the  Matter  of  the  Petition  of  New  York  and  Stam- 
ford Railway  Company  under  section  53,  Public  Service 
Commissions  Law,  for  approval  of  the  exercise  of  rights 
under  amendments  to  certain  franchises  of  said  com- 
pany from  municipalities;  also  as  to  filing  passenger 
tariff  on  short  notice.      [Case  No.  6886.] 

r 

Decided  July  1,  1919. 

Appearances: 

Eugene  F.  McKinley,  White  Plains,  for  the  petitioner. 

William  E,  Lyon,  286  East  Boston  Road,  Mamaroneck, 
for  property  owners  in  the  village  of  Mamaroneck. 

Charles  M.  Baxter,  jr.,  Mamaroneck,  for  the  Village  of 
Mamaroneck. 

Fennell,  Commissioner. 

The  New  York  and  Stamford  Railway  Company  operates 
a  street  surface  railroad  extending  from  Mechanic  street  in 
the  city  of  New  Rochelle,  in  a  general  easterly  direction 
through  the  village  of  Larchmont,  town  of  Mamaroneck,  vil- 
lage of  Mamaroneck,  town  of  Harrison,  town  of  Rye,  village 
of  Rye,  and  village  of  Port  Chester,  in  Westchester  county, 
and  State  of  New  York,  and  thence  east  in  the  State  of 
Connecticut  to  the  city  of  Stamford,  Connecticut.  Its  track- 
age totals  approximately  26.37  miles,  of  which  approximately 
16  miles  are  in  the  State  of  New  York. 

The  company  proposes  a  new  fare  zoning  plan  whereby 
it  expects  to  increase  its  operating  revenue.  It  at  present 
operates  on  a  fare  zoning  plan,  there  being  three  zones 
within  this  State,  the  second  zone  and  the  third  zone  over- 
lapping a  short  distance.  The  zoning  plan  proposed  divides 
the  New  York  state  portion  of  the  road  into  four  zones, 
zones  two  and  three  overlapping ;  and  an  additional  sub-zone 
is  provided  covering  a 'portion  of  the  territory  in  its  pro- 
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posed  third  zone  and  a  portion  of  the  territory  in  its 
proposed  fourth  zone. 

The  following  is  a  description  of  the  proposed  new  zones : 

Zone  1:  Western  terminal,  Mechanic  street,  in  the  city 
of  New  Rochelle,  N.  Y. ;  eastern  terminal,  Dean  place,  in 
the  village  of  Larchmont,  N.  Y.  Between  and  including 
terminal  points  and  all  points  intermediate,  fare  5  cents, 
which  includes  transfers  to  and  from  The  Westchester 
Electric  Railroad  Company's  lines  in  New  Rochelle. 

Zone  2:  Western  terminal,  the  west  line  of  the  village 
of  Larchmont,  N.  Y.,  which  point  is  a  short  distance  west 
of  Dean  place;  eastern  terminal,  the  point  where  this  cor- 
poration's railroad  crosses  the  line  dividing  the  townships 
of  Harrison  and  Rye,  which  point  is  approximately  1000 
feet  east  of  Summer  street  in  the  village  of  Rye.  Between 
and  including  terminal  points  and  all  points  intermediate, 
fare  5  cents,  which  includes  transfers  to  and  from  Larch- 
mont depot  line,  also  to  and  from  certain  points  in  the 
town  of  Mamaroneck  reached  by  The  Westchester  Street 
Railroad  Company's  lines. 

Zone  3:  Western  terminal,  the  point  where  this  corpora- 
tion's railroad  crosses  the  line  dividing  the  villages  of 
Mamaroneck  and  Rye;  eastern  terminal,  the  point  where 
this  corporation's  railroad  crosses  the  line  dividing  the 
villages  of  Rye  and  Port  Chester.  Between  and  including 
terminal  points  and  all  points  intermediate,  fare  5  cents, 
which  includes  transfers  to  and  from  Rye  Beach  and  other 
point",  in  the  village  of  Rye  reached  by  this  corporation's 
lines. 

Zone  i:  Western  terminal,  the  point  described  as 
eastern  terminal  of  Zone  3;  eastern  terminal,  as  to  New 
York  state  traffic,  the  point  where  this  corporation's  rail- 
road cro8se?>  the  line  dividing  the  States  of  New  York  and 
Connecticut.  Between  and  including  terminal  points  and 
all  points  intermediate,  fare  6  cents,  which  includes  trans- 
fers to  and  from  local  lines  in  the  village  of  Port  Chester. 
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Sub-zone  A:  Western  terminal,  Central  avenue  and  Rye 
Beach,  in  the  village  of  Rye,  N.  Y. ;  eastern  terminal, 
Mill  street,  in  the  village  of  Port  Chester,  N.  Y.  Between 
and  including  terminal  points  and  all  points  intermediate, 
fare  5  cents.  Passenger  riding  from  points  in  the  village 
of  Rye,  N.  Y.,  east  of  and  including  Central  avenue  and 
Rye  Beach,  and  paying  a  5  cent  fare,  will  upon  request 
therefor  and  the  payment  of  3  cents  be  given  transfer 
to  any  point  in  the  village  of  Port  Chester  reached  by 
the  North  and  South  Regent  street,  Westchester  avenue,  and 
North  Main  street  lines  of  this  corporation.  Passenger  rid- 
ing from  points  in  the  village  of  Port  Chester,  N.Y.,  reached 
by  the  North  and  South  Regent  street,  Westchester  avenue, 
and  North  Main  street  lines  of  this  corporation,  and  paying  a 
5  cent  fare,  will  upon  request  therefor  and  the  payment  of  3 
cents  be  given  a  transfer  good  to  points  in  the  village  of 
'Rye  east  of  and  including  Central  avenue  and  Rye  Beach. 

For  the  purpose  of  showing  the  changes  in  fares  that 
the  proposed  zoning  would  make  from  the  fares  under 
present  zoning  between  various  sections  of  this  railroad,  the 
following  table  has  been  prepared : 

description  of  territory 

A  —  Mechanic  street,  New  Rochelle,  to  east  city  line,  New  Rochelle. 

B  —  East  city  line,  New  Rochelle,  to  Dean  place,  village  of  Larchmont. 

C  —  Dean  place,  village  of  Larchmont,  to  line  dividing  village  of  Mamaroneck  and 
village  of  Rye. 

D  —  Line  dividing  villages  of  Mamaroneck  and  Rye  to  Summer  street  in  the  village  of 
Rye. 

E  —  Slimmer  street  in  the  village  of  Rye  to  line  dividing  townshipe  of  Harrison  and  Rye. 

F  —  Line  dividing  townships  of  Harrison  and  Rye  to  Central  avenue  and  Rye  Beach, 
village  of  Rye. 

'  G  —  Central  avenue  and  Rye  Beach,  in  the  village  of  Rye,  and  line  dividing  vUlageB  of 

1  Rye  and  Port  Chester. 

J  H  —  Dividing  line  villages  of  Rye  and  Port  Chester  to  points  on  local  lines  in  Port 

1  Chester,  namely  North  and  South  Regent  street,  Westchester  avenue,  and  North  Main 

1  street. 

J  —  All  local  lines  in  the  village  of  Port  Chester  other  than  those  named  in  territory  H. 

K  —  Mill  street.  Port  Chester. 

L  —  New  York-Connecticut  state  line. 
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The  new  zoning  plan  retains  all  the  transfer  privileges 
obtaining  under  the  present  zoning  plan  except  as  is  pro- 
vided in  sub-zone  A.  It  is  also  proposed  to  sell  books  of  17 
tickets  for  $1,  good  between  any  point  on  this  corporation's 
lines  in  the  town  of  Harrison  and  Mill  street,  Port  Chester, 
but  no  transfers  in  the  village  of  Port  Chester  will  be  issued 
to  passengers  holding  such  tickets.  This  is  a  new  regula- 
tion, and  it  is  proposed  to  establish  it  in  order  to  take 
care  of  certain  mill  operatives  who  under  the  present  zon- 
ing plan  can  ride  from  Summer  street  in  the  town  of 
Harrison  to  Mill  street  in  the  village  of  Port  Chester  for 
6  cents.  The  new  zoning  plan  in  a  few  instances  will 
operate  to  decrease  the  fare  for  short-haul  travel  from  10 
cents  to  5  cents;  and  in  most  instances  it  will  increase  the 
fare  where  a  passenger  is  now  carried  through  three  zones 
but  under  the  new  plan  will  be  carried  through  four  zone?, 
from  15  cents  to  20  cents;  and  where  now  carried  through 
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two  zones  and  under  the  new  plan  will  be  carried  through 
three  zones,  from  10  cents  to  15  cents;  and  where  the 
passenger  is  now  carried  in  one  zone  and  under  the  new  plan 
will  be  carried  through  two  zones,  from  5  cents  to  10  cents. 
The  necessity  for  increased  revenue  is  shown  by  the 
following  income  statements.  The  statements  for  1917  and 
1918  are  made  up  from  the  company's  reports  on  file  in 
this  office,  and  the  one  for  January,  February,  and  March. 
1919,  was  filed  by  the  auditor  of  the  company. 

1917  1918 

Operating  revenues $394,259 .56      $374,392.43 

Operating  erpenaes 283,187.26        286.189.32 

Net  operating  revenue $111 ,072.30        $88,203.11 

Taxes  accrued  on  electric  railroad 28,318.85  23.112.45 


Income  from  electric  railroad  operations $82,753.45        $65,090.66 

Non-operating  income,  interest  revenues 665.24  646.42 

Gross  income $83,418.69        $65,737.08 


Deductions  from  gross  income: 

Intereftt  accrued  on  funded  debt $58,300.00  $58,300.02 

other  interest  deductions 12,292.32  12,427 .92 

Rent  from  lease  of  other  road  and  equipment 23 ,  288 .  69  23 ,  288 .  69 

Track  and  terminal  privileges 45,951 .03  47, 194 .33 

Hire  of  equipment 684.12  613.36 

Miscellaneous  debits 102.20 

Amortisation  of  debt  discount  and  expense 1 ,920.03  1 ,905.00 

Total  deductions  from  gross  income $142,436.19  $143,831 .52 

Net  corporate  income  (loss) $59,017.50  $78,094.44 

Corporate  deficit  at  beginning  of  year 104,801.17  155,572.43 

other  additions  to  surplus 8.246.24     

other  deductions  from  surplus 2 ,924 .97 

Corporate  deficit  at  end  of  year $155,572.43  $236,501 .84 

1919 

January           FAruary         March  Total 

Operating  revenues $25,569.22    $24,104.85    $27,512.39  $77,186.46 

Operating  expenses 28,729.65      28,409.96      29,226.42  86,366.03 

Net  operating  revenue  (loss) $3,160.43      $4,305.11      $1,714.03  $9,179.67 

Taxes 1,373.44         1,817.63         1,894.84  5.085.91 


Operating  income  (loss) $4,533.87  $6,122.74  $3,608.87  $14,265.48 

Non-operating  income 22.84  33.43  24 .32  80.50 

Total  income $4,511.03  $6,039.31  $3,584.55  $14,184.89 

Deductions  from  income 8,049.98  8.049.96  8,049.96  24,149.90 


Net  income  (loss) $12,561.01     $14,139.27     $11,634.51     $38,334.79 

Mr.  Miller,  president  of  the  company,  testified  that  for 
the  year  ended  December  31,  1918,  the  total  cost  per  pas- 
senger was  6.11  cents,  while  the  total  receipts  per  passenger 
were  5.05  cents:     making  a  net  loss  of  1.05  cents  per  pas- 


New  York  and  Stamfobd  Ry.  Co.  269 

senger.  He  further  testified  that  for  the  three  months 
ended  March  31,  1919,  the  net  loss  per  passenger  had 
increased  to  2.4^  cents  per  passenger. 

The  company  has  bonds  outstanding  $1,351,000;  capital 
stock  $500,000;  demand  notes  $218,432.  The  fixed  capital 
account  as  of  December  31,  1918,  shows  a  total  of 
$1,925,609.33. 

On  the  above  showing  it  is  unnecessary  at  this  time  to 
make  a  valuation  of  the  company's  property,  as  the  pro- 
posed change  of  zones  and  rates  is  made  in  an  attempt 
to  meet  costs  rather  than  to  make  a  return  on  investment. 

The  Town  of  Rye,  Town  of  Harrison,  Village  of  Rye, 
and  Village  of  Port  Chester  have  granted  amendments  to 
franchises  held  or  used  by  applicant.  These  amendments 
are  limited  to  two  years. 

The  exercise  of  the  rights  granted  under  the  franchise 
amendments,  the  proposed  zoning  system,  and  the  increases 
and  decreases  in  rates  thereunder  should  be  approved.  The 
company  should  be  authorized  to  put  into  effect,  on  five 
days'  notice,  a  tariff  stating  the  new  zones  and  fares. 

An  order  has  been  made  accordingly. 

All  concur. 
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In  the  Matter  of  the  Complaint  of  Residents  of  the 
Incobpoeated  Village  of  Eensselaee  Falls  and 
Vicinity,  St.  Lawrence  county,  against  United  States 
Railroad  Administration^  New  York  Central  Rail- 
road, asking  that  the  station  be  kept  open  longer  hours. 
[Case  No.  6833.] 

Increased  cost  of  operating  a  station,  due  to  an  increase  of  wages  of 
the  agent  above  an  amount  which  such  services  are  reasonably  worth, 
furnishes  no  sufficient  reason  for  shortening  the  hours  of  attendance 
at  the  station  of  such  agent,  thereby  depriving  the  patrons  of  the 
services  of  an  agent  at  the  time  of  arrival  of  certain  trains,  where 
previously  to  such  increase  of  wages  such  services  were  rendered 
for  a  long  period  of  time. 

Decided  July  3,  1919. 

Appearances: 

George  H.  Bowers,  Canton,  as  attorney  for  complainants. 

Thomas  Spratt,  Ogdensburg,  and  James  F.  Akin,  Ogdens- 
burg,  as  attorneys  for  respondent. 

Eellogg,  Commissioner: 

In  this  proceeding  the  residents  of  Rensselaer  FaUs,  an 
incorporated  village  in  the  town  of  Canton,  St.  Lawrence 
county,  have  complained  of  the  curtailment,  by  the  United 
States  Railroad  Administration  operating  the  New  York 
Central  railroad,  of  the  agency  service  at  the  railroad  station 
at  that  place. 

Under  the  present  conditions  the  agent  who  also  has 
entire  charge  of  the  express  and  telegraph  business  at  that 
place  leaves  his  office  for  the  day  at  3 :45  p.  m. 

This  station  is  situated  on  a  branch  of  the  New  York 
Central  railroad  which  connects  Ogdensburg  with  DeKalh 
Junction.  This  branch  is  about  nineteen  miles  long,  and 
the  station  in  question  is  situated  between  Heuvelton,  from 
which  it  is  distant  about  five  miles,  and  DeKalb  Junction, 
from  which  it  is  distant  nearly  seven  miles. 
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The  village  has  a  population  of  only  about  four  hundred 
inhabitants,  but  is  the  center  of  a  surrounding  agricultural 
country  of  some  importance. 

It  is  alleged  in  the  complaint,  and  stands  without  denial 
in  the  proceeding,  that  for  58  years  prior  to  March  28, 
1919,  an  agent  was  present  at  this  station,  and  had  served 
the  patrons  of  the  road  at  the  arrival  and  departure  of 
all  trains,  both  passenger  and  freight. 

Prior  to  December,  1917,  he  reported  at  the  office  at 
7  o'clock  in  the  morning,  remaining  on  duty  until  the 
departure  of  the  last  train  at  night,  which  passed  this 
station  at  shortly  before  8  o'clock. 

He  had  a  helper  during  at  least  part  of  this  time,  who 
assisted  him  in  attending  to  the  wants  of  the  patrons  of 
the  office,  and  assisted  consignees  in  obtaining  their  goods 
at  times  when  the  agent  was  busy  with  the  sale  of  tickets 
on  the  eve  of  train  departures. 

On  December  8,  1918,  a  second  operator  was  put  on 
duty  so  that  the  former  agent  attended  to  the  duties  of 
lie  station  from  6  o'clock  in  the  morning  until  2  p.  m., 
and  the  new  operator  superseded  him  at  2  p.  m.  and 
remained  on  duty  until  10  p.  m. 

This  enlargement  of  the  open  hours  of  the  station  was 
due  to  the  fact  that  at  the  time  a  through  freight  train 
was  detoured  over  this  branch  in  order  to  relieve  conges- 
tion on  another  route,  and  it  was  important  to  have  this 
office  manned  during  these  extended  hours  to  protect  it  from 
collision.  This  plan,  however,  was  abandoned,  and  by  an 
order  of  March  29,  1919,  the  extra  telegrapher  was  with- 
drawn, and  the  former  agent  resumed  his  duties,  but 
instead  of  discharging  such  duties  during  all  the  former 
hours  of  service,  he  is  now  on  duty  only  from  7 :45  in  the 
morning  until  3:45  in  the  afternoon,  out  of  which  time 
he  takes  his  noonday  meal  when  convenient. 

There  has  been  no  practical  change  in  the  volume  of 
patronage  of  this  office  for  many  years.     The  freight  reve- 
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nues  are  about  $24,000  per  year  on  an  average,  and  the 
passenger  ticket  receipts  about  $4600.  Between  five  hun- 
dred and  six  hundred  telegrams  are  received  and  forwarded 
per  annum. 

There  is  therefore  no  reason  on  account  of  changed  condi- 
tions in  the  patronage  of  the  office  or  in  its  receipts  for 
reducing  either  the  passenger  or  freight  service  which  has 
existed  for  more  than  hdf  a  century. 

On  week  days  four  passenger  trains  pass  and  stop  at 
the  station  each  way.  A  way  freight  passes  each  week  day 
in  one  direction,  one  day  going  to  the  east,  and  the  other 
day  returning  toward  the  west.  After  3:45  p.  m.,  the 
hour  at  which  the  agent  leaves  the  office,  a  passenger  train 
passes  each  way,  and  after  that  time  on  alternate  days  the 
way  freight  runs  from  DeKalb  Junction  to  Ogdensburg, 
and  if  it  is  as  much  as  an  hour  late,  which  it  usually 
is,  passes  without  service  or  attention  from  the  ticket  agent. 

On  account  of  the  absence  of  the  agent,  no  express  to 
this  station  is  transmitted  on  these  afternoon  trains,  and 
no  telegrams  can  be  received  or  sent  in  the  village  after 
the  hour  of  his  departure  from  the  office.  Passengers 
boarding  these  afternoon  trains  must  pay  their  fare  on  the 
trains,  and  have  to  attend  to  checking  their  baggage  after 
they  embark. 

A  caretaker,  the  wife  of  the  ticket  agent,  is  employed 
at  a  compensation  of  $15  a  month  to  keep  the  station  open 
and  lighted  for  the  accommodation  of  passengers  intending 
to  board  these  trains. 

In  view  of  the  fact  that  for  so  long  a  period  of  time 
under  private  operation  the  services  of  the  agent  at  this  sta- 
tion were  available  at  and  preceding  the  times  of  the  stopping 
of  all  trains  thereat,  and  in  view  of  the  further  fact  that 
there  has  been  no  diminution  in  volume  of  business,  the 
curtailment  of  service,  as  above  ihdicated,  is  unwarranted, 
and  the  fractional  service  rendered  is  inadequate. 

This  marked  curtailment  of  service,  being  an  abandon- 
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ment  of  a  material  portion  thereof,  was  affected  without 
any  permi-sion  applied  for  or  granted  by  this  Commission. 

The  only  excuse  offered  hy  the  Railroad  Administration 
for  its  action  is  that  the  wages  of  the  agent  have  increased 
80  as  to  render  it  much  more  expensive  to  maintain  the 
service  for  the  hours  during  which  it  had  always  pre- 
viously been  maintained.  This  increase  in  wages,  how- 
ever, was  entirely  voluntary  on  the  part  of  the  Railroad 
Administration. 

When  the  present  ticket  agent  commenced  his  employ- 
ment 17  years  ago,  he  worked  during  the  hours  already 
indicated  from  7  o'clock  in  the  morning  until  the  passing 
of  the  last  train  at  night,  for  the  sum  of  $30  per  month. 
This  was  gradually  increased  until  at  the  time  the  Govern- 
ment took  possession  of  the  railroad  in  1917  his  salary 
was  $67.50  a  month.  On  October  1,  1918,  his  salary  was 
increased  26  per  cent,  and  in  December  of  that  year  it  was 
raised  to  48  cents  an  hour  for  8  hours,  with  an  increase  of 
50  per  cent  for  each  hour  overtime,  which  amounts,  with- 
out any  overtime,  to  $105  a  month. 

Prior  to  this  very  large  increase  he  was  entirely  satisfied 
with  his  position.  He  received  and  still  receiver  from 
$30  to  $35  a  month  as  commissions  from  the  express  com- 
pany in  addition  to  his  ralary  as  railroad  agent,  and  a 
small  amount  for  service  as  telegrapher.  This  raise  in 
salary  was  unrequested  by  the  agent,  and  he  was  entirely 
satisfied  with  his  previous  remuneration. 

He  lives  directly  across  the  road  from  the  station.  The 
duties  of  the  office  are  not  onerous.  It  is  not  probable 
that  if  his  work  were  concentrated  in  one  continuous  period 
of  service  it  would  exceed  more  than  two  or  three  hours 
a  day. 

The  increase  was  occasioned  by  the  application  of  the 
rule  establishing  an  eight  hour  service  and  providing  a 
minimum  wage.  This  rule,  most  admirable  in  many  and 
perhaps  in  most  localities,  has  no  reasonable  application  to 
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a  situation  such  as  this,  where  the  work  although  extended 
in  time  is  so  inconsiderable  in  volume. 

If  the  Railroad  Administration  sees  fit  to  pay  an  exorbi- 
tant and  extravagant  price  to  the  agent,  it  certainly  can 
not  upon  such  voluntary  action  predicate  the  curtailment 
of  service  to  the  prejudice  of  the  patrons  of  the  office, 
especially  where  that  service  has  been  rendered  for  two 
generations  and  there  is  no  diminution  of  patronage. 

No  complaint  has  been  made  of  the  limited  service  given 
on  Sunday,  and  therefore  no  direction  should  be  ordered 
in  that  regard,  but  as  to  week  days,  an  order  should  be 
entered  directing  the  maintenance  of  this  office  with  an 
agent  in  charge  from  7  o'clock  in  the  morning  to  the  passing 
of  the  train  at  7:55  at  night,  with  such  time  out  as  is 
necessary  for  the  agent  to  have  his  meals,  as  will  not  inter- 
fere with  his  presence  at  the  station  for  the  purpose  of 
selling  tickets  to  patrons  for  at  least  15  minutes  before 
the  arrival  of  each  train. 

Although  a  helper  was  maintained  at  this  office  for  many 
years,  other  more  busy  stations  are  served  without  a  helper, 
and  the  circumstances  do  not  require  a  restoration  of  such 
assistance.  The  inconvenience  accruing  to  patrons  of  the 
office  in  waiting  for  their  freight  a  few  moments,  at  times 
when  the  agent  is  engaged  in  selling  tickets  to  patrons 
on  the  approaching  arrival  of  trains,  is  not  sufficient  to 
authorize  the  direction  of  restoration  of  the  helper  to  duty 
by  order  of  this  Commission. 

All  concur. 
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Application  or  Complaint  of  Wayland-Steuben  Powbb 
Company,  Inc.,  for  leave  to  increase  a  certain  wholesale 
rate  for  electricity.     [Case  No.  6843.] 

Decided  July  8,  1919. 

Appearcmces: 

EUon  H.  BealSj  Esq.,  attorney  for  Wayland-Steuben 
Power  Company,  Inc.,  petitioner;  G.  R.  Milh,  Esq.,  as 
President,  and  Charles  W.  Mills,  Esq.,  as  Secretary  and 
General  Manager  for  the  Wayne  Power  Company,  and 
John  Kimmel,  Esq.,  in  person. 

Baehite,  Commissioner: 

This  is  an  application  by  the  Wayland-Steuben  Power 
Company,  Inc.,  for  approval  by  this  Commission  of  cer- 
tain rate  schedules  for  electricity  filed  by  said  company 
pursuant  to  law.  Such  approval  is  not  necessary,  but  the 
petitioning  company  asserts  that  a  customer  objects  to 
the  rates  prescribed  in  the  schedule,  upon  the  ground  that 
they  contravene  a  contract  in  existence  between  the  peti- 
tioning company  and  the  customer  made  in  1912,  and 
therefore  the  approval  of  the  Commission  to  the  schedule 
is  desired. 

The  objecting  customer,  the  Wayne  Power  Company, 
appeared  at  the  hearing,  and  asked  that  the  schedule  be 
set  aside  upon  the  ground  that  the  rates  were  governed 
by  the  contract  noted,  and  also  upon  the  further  ground  that 
the  Wayne  Power  Company  is  a  partner  with  the  petition- 
ing company,  and  that  any  schedule  of  rates  to  be  effective 
must  be  jointly  filed  by  the  two  partners. 

The  question  as  to  whether  the  schedule  rates  are  just 
or  reasonable  within  those  provisions  of  law  which  fix 
the  amount  that  may  be  lawfully  charged  is  not  before  the 
Commission  for  determination. 
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The  complaint  must  be  dismissed,  because  the  question 
whether  the  contract  to  which  reference  is  made  determines 
the  rates  to  be  charged  for  electricity  can  only  be  answered 
in  the  negative.  {Union  Dry  Ooods  Compamf  vs.  Georgia 
Public  Service  Corporationy  248  U.  S.,  372.) 

Neither  does  the  claim  that  a  schedule  of  rates  to  be 
effective  must  be  filed  by  both  parties  to  the  contract  because 
they  are  partners  need  consideration  in  this  proceeding. 
The  two  parties  who  have  .rights  under  the  contract  are 
corporations,  and  corporations  can  not  become  partners. 
(See  People  vs.  North  River  Sugwr  Refining  Company,  121 
N.  Y.  582.) 

If  any  interested  party  considers  that  the  rates  filed  by 
the  petitioning  company  are  for  any  reason  unlawful,  then 
a  proceeding  may  be  brought  to  test  that  question. 

AH  concur. 
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In  the  Matter  of  the  Complaint  under  sections  71  and  72, 
Public  Service  Commissions  Law,  of  the  Trustees  of 
TKB  YiLLAOB  OF  Sag  Kabbob,  Lo^g  Island,  against 
Long  Island  Gas  Cobpobation  as  to  proposed  rates  for 
gas.     [Case  No.  6664.] 

4 

Decided  July  8,  1019. 

Appearances:  '        .    1 

Cortland  Kieman,  Esq.,  for  the  complainants. 
Hon.  Martin  8.  Decker  and  Elmer  B.  Sanford,  Esq., 

for  the  defendant. 

j     • 

Babhite,  Commissioner: 

The  complaint  in  this  case  is  made  by  the  president 
and  trustees  of  the  Village  of  Sag  Harbor  against  the  Long 
Island  Gas  Corporation  upon  the  ground  that  the  company 
has  filed  and  is  operating  under  a  schedule  fixing  rates 
for  gas  which  are  in  excess  of,  and  it  is  claimed,  con- 
trary to  the  provisions  of  a  franchise  granted  to  the  com- 
pany by  the  village.  The  provision  of  the  franchise  upon 
which  the  village  rests  its  case  provides  "And  upon 
further  condition  that  the  price  charged  by  said  company 
for  gas  sold  to  any  person  or  corporation  shall  not  exceed 
$2.25  per  thousand  cubic  feet  for  illuminating  gas,  and 
not  to  exceed  $1.75  per  thousand  cubic  feet  for  fuel  gas, 
unless  at  any  time  it  can  be  proved  that  the  gas  can  not 
be  manufactured  at  a  profit  at  the  above  rate  5 ".  The  pro- 
posed rate  provides  for  a  $1  per  month  minimum  charge, 
and  for  the  use  of  anything  less  than  four  thousand  cubic 
feet  the  price  is  $2  per  thousand,  and  for  the  named  amount 
or  over  the  price  is  $1.80  per  thousand. 

The  company  operates  in  the  villages  of  Sag  Harbor  and 
Southampton,  and  the  intermediate  territory  which 
includes  the  unincorporated  villages  of  Bridgehampton  and 


278     Public  Service  Commission,  Second  District 

Water  Mill,  in  the  town  of  Southampton.  The  village  of 
Southampton  has  relieved  the  company  from  the  restriction 
clause  in  its  franchise,  and  has  consented  that  the  com- 
pany may  charge  at  the  rate  of  $2  per  thousand  cubic 
feet  for  gas  and  a  minimum  charge  of  $1  per  meter  per 
month  for  a  period  of  one  year  after  the  signing  of  the 
Treaty  of  Peace  by  the  United  States  and  the  Allies  and 
Germany.  The  Town  of  Southampton  has  made  a  similar 
concession. 

The  complainants  make  two  points  against  the  filed  sched- 
ule rate :  first,  that  the  increase  in  the  rate  for  fuel  gas  from 
$1.76  to  $2  per  thousand  cubic  feet  is  properly  with  this 
Commission  for  its  approval  or  disapproval;  second,  that 
the  minimum  charge  is  unwarranted  under  the  franchise, 
is  unlawful,  is  discriminative  and  unjust,  and  should  not 
be  allowed. 

Quite  recently  the  Court  of  Appeals  of  the  State  of  New 
York  and  the  Supreme  Court  of  the  United  States  have 
rendered  decisions  which  declare  that  the  test  of  the  legal- 
ity of  a  rate  named  in  a  franchise  made  by  a  municipality 
for  the  benefit  of  its  inhabitants,  or  in  a  contract  between 
the  company  and  a  consumer,  is  not  the  amount  named  in 
the  franchise  or  the  private  contract,  but  that  the  State, 
in  the  exercise  of  its  police  power,  has  the  right  to  fix 
rates  which  supersede  the  agreed  amount. 

In  People  ex  rel.  Village  of  South  Olens  Fails  v.  Public 
Service  Commission^  Second  District,  225  N.  Y.  216,  it 
is  held  that  the  regulations  regarding  rates  which  munici- 
palities may  impose  in  granting  licenses  or  permission  to 
use  their  streets  by  public  service  corporations  can  not 
be  said  to  form  contracts  beyond  the  inherent  police  power 
of  the  Legislature  to  modify  for  the  public  welfare.  The 
same  case  holds  that  the  power  to  r^ulate  charges  has  been 
conferred  upon  this  Public  Service  Commission  by  the 
Legislature 

In  Union.  D'n/  Goods  Company  v.  Georgia  Puhlic  Service 
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Corporatiorij  248  U.  S.  372,  the  court  lays  down  the  doc- 
trine that  when  a  State  fixes  reasonable  rates  to  be  charged 
by  a  corporation  for  supplying  electricity  to  the  inhabitants 
of  a  city,  which  supersede  lower  rates  agreed  on  in  an  exist- 
ing time  contract  made  previously  between  the  company 
and  a  consumer,  such  action  is  a  legitimate  e£Pect  of  a 
valid  exercise  of  the  police  power,  not  impairing  the  obli- 
gation of  the  contract  or  depriving  the  consumer  of 
property  without  due  process. 

In  the  case  at  bar  the  question  of  the  effect  of  a  contract 
made  by  a  company  to  furnish  the  municipality  itself  with 
light  is  not  under  consideration. 

I3ie  gas  company  gives  evidence  of  its  financial  con- 
dition, the  truthfulness  of  which  is  not  disputed  by  com- 
plainants, nor  did  they  offer  evidence  in  contradiction. 

In  a  brief  submitted  by  the  complainants  they  say  that 
the  statement  filed  by  the  company,  while  disclosing  much 
that  is  open  to  criticism,  convinces  one  upon  examination 
that  the  company  really  is  "  in  a  very  bad  financial  condi- 
tion ".  Our  examination  leads  to  the  same  conclusion.  The 
general  balance  sheet  of  the  company  on  December  31,  1917, 
shows  assets  of  $227,774.27  and  liabilities  of  $242,549.25, 
a  deficit  of  $14,774.98.  The  general  balance  sheet  for 
November  30,  1918,  eleven  months  later,  contains  assets 
amounting  to  $215,438  and  liabilities  which  total  $244,- 
347.91,  representing  a  deficit  of  $28,909.91.  The  revenue 
from  operation  for  eleven  months  ended  November  30, 1918, 
amounts  to  $19,406.71.  The  expense  of  operating  for  the 
same  time  is  $23,041.48,  leaving  an  actual  operating  deficit 
of  $3634.77.  Adding  to  this  amount  $10,841.19,  the 
amount  of  interest  and  other  general  charges,  brings  the 
total  to  $14,475.96,  as  the  shortage  in  the  business  opera- 
tions of  the  company  for  the  period  named. 

Using  as  a  basis  the  franchise  rates  in  Sag  Harbor  and 
the  new  proposed  rates  in  territory  served  by  the  company 
outside  of  Sag  Harbor,  the  revenue  of  the  company  would 
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have  been  increased  $3009.83  for  the  eleven  months  named, 
still  leaving  a  deficit  of  $11,466.13.  Had  the  proposed 
rate  been  in  operation  for  eleven  months  of  1918,  the 
actual  revenue  would  have  exceeded  the  actual  operating 
expenses  by  $1252.05,  upon  the  assumption  that  all  the 
meters  remained  in  service  under  the  new  rate,  but  there 
would  still  be  a  deficit  of  $9589.14  when  the  fixed  charges 
are  considered.  It  can  not  be  disputed  that  the  proposed 
scheduled  rates  are  reasonable  in  amount  and  should  be 
allowed  to  remain. 

The  second  point  raised  by  the  complainants,  that  the 
minimum  charge  of  $1  per  month  is  unwarranted  under 
the  franchise  and  is  unlawful  and  discriminative,  can  not  be 
sustained. 

On  the  30th  day  of  November,  1918,  the  company  had 
780  meters  in  its  territory.  Of  this  number  an  average  of 
194  per  month  for  a  period  of  eleven  months  showed  an 
income  of  less  than  one  dollar  per  month  at  the  rate  of 
$2  per  thousand  cubic  feet.  An  average  of  57  of  the 
meters  per  month  showed  no  consumption  of  gas.  Each  one 
of  these  meters  was  a  constant  source  of  expense  to  the 
company.  There  is  the  cost  of  installing  service;  a  force 
of  employees  must  be  kept  ready  to  supply  gas  at  any 
moment  to  these  special  customers  or  to  others;  and  the 
meters  must  be  regularly  read. 

It  certainly  would  be  unjust  that  these  customers  who 
use  a  sufficiently  large  quantity  of  gas  to  make  service  to 
them  profitable,  should  be  called  upon  to  pay  the  expense 
incurred  on  behalf  of  those  customers  who  make  a  very 
small  return  or  no  return  at  all  to  the  company.  The  sum 
named  as  a  minimum  charge  is  fair  in  amount.  There 
is  no  discrimination  in  fixing  a  minimum  rate  when  all 
persons  under  the  same  conditions  and  circumstances  are 
subject  to  that  rate.  The  company  has  divided  its  customers 
into  clns^es,  placing  all  who  use  gas  within  certain  pre- 
scribed amounts  in  one  class  and  giving  to  them  the  same 
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rate.  Under  this  classification  of  the  company  all  persons 
who  use  not  to  exceed  500  cubic  feet  per  month  pay  $1  per 
month;  all  who  use  between  500  and  4000  cubic  feet  per 
month  pay  $2  per  thou'^and  cubic  feet;  all  who  use  4000 
cubic  feet  or  over  per  month  pay  at  the  rate  of  $1.80  per 
thousand  cubic  feet;  and  those  who  accept  straight  line 
meter  service  and  use  5,000,000  cubic  feet  per  year  or 
over  pay  $1.25  per  thousand  cubic  feet. 

The  rates  of  the  company  are  exactly  in  line  with  that 
proper  and  common  business  policy  of  giving  to  the  large 
customer  an  advantage  in  price. 

In  the  territory  outside  of  Sag  Harbor  the  franchise 
provisions  with  regard  to  rates  have  been  superseded  by 
agreement  for  a  period  of  one  year  after  the  signing  of 
the  Treaty  of  Peace.  The  rates  as  filed  should  remain  in 
force  for  the  same  period  of  time,  when  if  necessary  a 
proper  determination  as  to  rates  may  be  made  applicable  to 
the  whole  territory  in  which  the  company  operates. 

All  concur. 
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Petition  of  the  United  States  Eailroad  Administra- 
tion, Delaware  and  Hudson  Railroad,  under  section 
54,  Railroad  Law,  for  consent  to  the  discontinuance  of 
the  services  of  an  agent  at  the  South  Corinth  station  on 
said  railroad.     [Case  No.  6877.] 

Where  an  agency  station,  maintained  as  such  for  many  years,  has 
become  unprofitable  on  acooimt  of  diminution  of  revenue  due  to  war 
conditions,  and  increase  of  cost  of  maintenance  due  to  an  unnecessary 
increase  in  wages  of  the  agent  beyond  the  reasonable  value  of  his  ser- 
vices, consent  of  this  Commission  wiU  not  be  granted  to  a  proposed 
discontinuance  of  the  services  of  the  agent  at  such  station. 

Decided  July  8,  1919. 

Appearances: 

Lewis  E.  Cart,  Newton  R,  Cass,  and  Lewis  E.  Carr,  jr., 
for  the  petitioner. 

Clarence  B,  Kilmer,  Saratoga,  as  attorney  for  objectors; 
and  F.  E.  Ilwrvey  &  Son  (by  F.  E.  Harvey),  South  Glens 
Falls;  William  A.  Rowland,  Porters  Corners,  R.  F.  D. ; 
R.  H.  Densmore,  Porters  Comers,  R.  F.  D. ;  Prank  Tibbiis, 
Porters  Corners,  R.  F.  D. ;  Wallace  Howe,  Porters  Comers, 
R.  F.  D. ;  Charles  Atwell,  Porters  Corners,  R.  F.  D. ; 
D.  G.  Eggleston,  Porters  Comers,  R.  F.  D. ;  J.  E.  Angell, 
Greenfield  Center;  Richard  Van  Buren,  Porters  Comers, 
R.  F.  D. ;  D.  M.  CloJce,  Greenfield  Center ;  and  Mrs,  Yates 
Barber,  South  Corinth,  in  opposition. 

Kellogg,  Commissioner: 

This  is  an  application  to  discontinue  the  railroad  station 
at  South  Corinth  in  Saratoga  county  as  an  agency  station, 
and  maintain  there  a  non-agency  station  only. 

The  application  is  based  upon  the  following  allegation  in 
the  petition :  "  That  during  the  last  few  years  there  was 
a  marked  decrease  in  both  freight  and  passenger  business 
done  at  South  Corinth  as  compared  with  previous  years, 
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and  together  with  the  increased  cost  of  maintaining  this 
agency  it  is  no  longer  necessary  nor  profitable  to  main- 
tain an  agency  at  this  point." 

To  support  this  contention  schedules  have  been  submitted 
showing  the  freight  revenues  and  the  passenger  ticket  sales 
at  the  station  in  question  during  the  years  1917  and  1918, 
and  five  months  of  1919.    They  are  as  follows: 

Freioht  P<u»fn7*r 

re9(nufa  racrtp/a  TotaU 

1917 1974.09  1281.91  |1,206.00 

1918 624.46  16ft. 78  778.24 

1919 852.79  76.09  428.09 

(6  months) 

It  will  thus  be  noticed  that  there  has  been  a  slight 
improvement  in  the  average  monthly  business  during  the 
5  months  of  1919  over  the  average  monthly  business  of 
1918,  but  that  the  revenue  is  still  very  small. 

The  salary  of  the  station  agent  paid  by  the  railroad 
amounted  in  1917  to  $816.80,  and  in  1918  to  $1080.15.  In 
addition  he  received  a  small  compensation  from  the  express 
and  telegraph  companies  for  handling  their  business  at  this 
place.  He  is  now  under  the  minimum  wage  rule  made 
operative  by  the  Railroad  Administration  receiving  $105 
a  month,  which  will  make  his  compensation  for  the  current 
year,  if  continued  throughout,  still  larger. 

In  1&17,  therefore,  the  receipts  of  the  station  were  about 
$400  more  than  the  salary  of  the  agent,  but  since  that  date 
the  salary  of  the  agent  has  exceeded  the  combined  freight 
revenue  and  passenger  receipts  of  the  office. 

It  is  this  shifting  of  the  balance  on  which  the  applicant 
relies  in  its  demand  for  the  relief  sought  in  this  proceeding, 
not  taking  into  consideration  any  of  the  other  costs  of 
handling  the  business. 

It  appeared  from  the  evidence  at  the  hearing,  however, 
that  although  the  income  of  this  station  is  not  substantial, 
yet  it  was  very  materially  interfered  with  by  war  condi- 
tions. The  principal  freight  export  is  wood,  much  of  which 
is  used  in  the  manufacture  of  brick.     One  witness  testified, 
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and  it  was  not  disputed,  that  tributary  to  this  station  there 
is  still  standing  between  500,000  and  1,000,000  cordi  of 
wood  available  for  this  purpose. 

It  appears  from  the  evidence  of  the  fuel  administrator 
of  the  county  that  the  manufacturers  of  brick  to  whom  this 
wood  had  previously  been  sold  were  very  seriously  curtailed 
in  their  operations  by  orders  issued  during  the  war,  and  that 
various  embargoes  were  placed  upon  transportation  from  the 
station  in  question  in  1918. 

These  conditions  undoubtedly  at  that  time  very  seri- 
ously interfered  with  the  revenue  which  would  otherwise 
have  been  derived  from  this  station.  The  fact  that  the 
wood  could  not  be  shipped  and  was  not  marketable,  dis- 
couraged the  operators  from  continuing  this  business,  and 
there  has  been  no  substantial  quantity  shipped  since,  for 
the  reason  that  wood  used  for  brick  manufacture  must  be 
cut  and  dried  for  a  period  of  from  six  to  nine  months 
before  it  is  ready  for  shipment  and  use,  so  that  opera- 
tions of  this  character  have  not  as  yet  been  resumed. 

This  station  has  been  maintained  as  an  agency  station 
since  the  construction  of  the  road  over  50  years  ago.  The 
nearest  station  is  Kings,  which  is  about  three  and  three- 
tenths  miles  distant.  If  the  agent  is  withdrawn  at  the 
South  Corinth  station  and  a  caretaker  substituted,  express 
can  not  be  handled  at  that  point,  telegrams  can  not  be 
received  there,  and  shippers  and  consignees  of  freight  which 
is  not  prepaid  would  have  to  attend  to  payment  thereof 
at  Kings.  This,  of  course,  will  result  in  an  inconvenience, 
to  which  the  patrons  of  this  office  are  not  accustomed. 
Against  this  they  protest. 

It  would  not  seem  proper  to  order  the  abandonment  of 
a  station  merely  upon  a  showing  that  owing  to  conditions 
existing  during  the  war  a  smaller  volume  of  business  is 
transacted  than  previously. 

In  comparison  with  years  prior  to  1917  no  figures  have 
been  submitted,  but  undoubtedly  during  the  year  1918  which 
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came  entirely  within  the  war  period  there  is  a  substantial 
decrease. 

The  fact  that  the  salary  of  the  ag^nt  has  exceeded  the 
freight  revenues  and  passenger  receipts  was  due  to  the  very 
decided  increase  arising  from  the  application  of  the  mini- 
mum wage  order.  In  1917  the  salaiy  of  the  agent  was 
$70.  By  the  increase  to  48  cents  an  hour,  his  wages  rose 
to  about  $105  a  month. 

Here,  therefore,  another  instance  is  called  to  the  atten- 
tion of  this  Commission  of  a  case  where  by  voluntary  action 
of  the  Railroad  Administration  the  salary  of  the  agent  is 
raised  to  such  an  unnecessarily  large  amount  that  the  opera- 
tion of  the  station  as  an  agency  one  becomes  unprofitable, 
and  its  discontinuance  is  asked  for. 

If  by  the  application  of  a  general  rule  which  is  gro- 
tesquely inapplicable  to  such  a  situation  the  maintenance 
of  an  agency  station  becomes  unprofitable,  certainly  the 
patrons  of  the  office  should  not  be  made  to  suffer  by  being 
deprived  of  facilities  which  they  have  enjoyed  during  the 
lifetime  of  most  of  them. 

No  one  benefits  by  the  failure  of  the  Railroad  Adminis- 
tration in  a  case  like  this,  to  limit  the  wages  of  the  agent 
to  a  proper  compensation  for  the  services  rendered.  It  is 
not  a  kindness  to  such  agent  to  raise  his  wages  to  a  sum 
so  large  that  the  business  will  not  stand  it,  and  then  abolish 
his  position. 

The  principle  which  was  enunciated  by  this  Commission 
in  Case  No.  6638,  entitled  "  Petition  of  the  United  States 
Railroad  Administration,  Boston  and  Maine  Railroad,  to 
discontinue  the  Wayville  and  Reynolds  stations,"  decided 
April  22,  1919,  and  in  line  with  the  other  decisions  of  this 
body,  should  be  applied  here. 

There  the  rule  now  applicable  was  announced  in  the 
following  terms:  "  The  problem  to  be  solved  in  these 
cases  is  not  whether  the  stations  are  so  expensive  that  the 
company  ought  not  to  be  burdened  with  their  upkeep,  but 
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whether  some  station  arrangements  can  be  made  that  will 
reasonably  take  care  of  the  business  offered  and  still  not 
make  too  great  a  loss.  The  railroad  should,  in  each  instance, 
provide  the  most  economical  plan  for  conducting  the  sta- 
tion business.  If  the  most  economical  plan  requires  a  greater 
expenditure  than  the  public  convenience  reasonably  war- 
rants, then  discontinuance  should  be  ordered." 

There  has  in  this  case  been  no  attempt  to  economize,  but 
on  the  other  hand  an  unnecessarily  large  expenditure  for 
the  agent's  salary  has  been  ordered. 

The  revenues  of  this  station  have  been  always  small,  but 
the  cost  of  operation  has  been  correspondingly  low,  and 
would  continue  to  be  if  the  agent  were  not  recompensed 
beyond  the  reasonable  value  of  his  services. 

The  diminution  of  receipts  is  on  account  of  temporary 
conditions  due  to  the  war,  and  the  increase  in  expenditures 
is  due  to  an  unnecessary  increase  by  the  Railroad  Adminis- 
tration of  the  salary  of  the  agent. 

Unless  and  until  it  is  developed  that  post-war  conditions 
indicate  a  marked  falling  off  in  this  station  from  pre-war 
revenues,  and  economical  principles  are  applied  in  its  main- 
tenance, an  order  of  discontinuance,  reversing  the  custom 
of  over  fifty  years,  should  not  be  allowed.  This  applica- 
tion should  be  denied. 

All  concur. 
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In  the  Matter  of  the  Disoontinuanee  by  Amebican  Eailway 
Express  Company  of  Sunday  pick-up  and  delivery  ser- 
vice, and  limitation  of  pick-up  service  on  week  days  to 
5  o'clock  p.  m.,  in  the  city  of  Buffalo.     [Case  No.  6816.] 

The  practice  of  the  American  ^Railway  Express  Company  to  omit 
Sunday  pick-up  service  at  Buffalo,  N.  Y.,  and  to  terminate  the  week 
day  pick-up  serviqe  at  5  o'clock  p.  m.,  held  to  he  ruasonahle. 

Decided  July  8,  1919. 

Appearances: 

A.  M.  Hartung,  49  Broadway,  New  York  city,  as  attorney 
for  the  American  Eailway  Express  Company. 

P.  E,  Matthews^  Main  and  Erie  streets,  Buffalo,  as  Super- 
intendent of  Buffalo  division,  American  Railway  Express 
Company. 

H.  S.  ShafeTj  representing  Ward  &  Ward,  Inc.,  Fougeron 
street,  Buffalo. 

/.  A.  McGall,  representing  Sinclair,  Rooney  &  Co.,  469 
Washington  street,  Buffalo. 

Freeman  Bradford,  Traffic  Manager,  Buffalo  Produce 
Exchange. 

C.  A.  Taylor,  Buffalo,  as  Secretary  of  the  Motion  Picture 
Exchange  Managers'  Association  of  New  York  State. 

Frank  E.  Williams  as  Secretary,  and  A.  J.  Keating  as 
Manager  Traffic  Service  Bureau,  Buffalo  Chamber  of 
Commerce. 

Frederic  C.  Rupp,  Assistant  Corporation  Counsel,  for 
the  City  of  Buffalo. 

Hill,  Chairman: 

Ward  &  Ward,  Inc.,  bakers,  at  Buffalo,  having  com- 
plained against  the  discontinuance  of  Sunday  pick-up  and 
delivery  service  in  Buffalo,  the  Commission  issued  its  order 
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under  date  of  April  8,  1919,  directing  the  American  Rail- 
way Eixpress  Company  to  show  cause  why  such  service 
should  not  be  resumed.  Upon  the  hearing,  the  Buffalo 
Chamber  of  Commerce  and  various  merchants  appeared 
with  additional  complaints,  and  as  some  of  them  com- 
plained that  the  limiting  of  pick-up  service  on  week  days 
to  5  o'clock  p.  m.  was  objectionable,  the  inquiry  wafi 
extended  to  cover  that  subject  also.  It  appeared  that  the 
predecessor  of  the  respondent,  the  American  Express  Com- 
pany, had  in  1917  put  into  effect  an  order  discontinuing 
the  Sunday  service  and  terminating  the  week  day  service 
at  6  p.  m.,  and  that  respondent  was  endeavoring  to  adhere 
to  this  practice.  The  complaint  grew  out  of  the  fact  that 
the  order  had  not  been  strictly  complied  with  by  the  local 
agent,  and  that  a  limited  number  of  regular  customers  had 
had  extra  service  extended  to  them  because  of  their  apparent 
urgent  need  therefor,  in  the  shape  both  of  Sunday  service 
and  week  day  service  after  5  o'clock  p.  m.  When  in  April, 
1919,  the  respondent  attempted  to  return  to  a  strict  obser- 
vance of  the  order,  these  complaints  resulted. 

Public  service  corporations  have  the  right  to  institute 
reasonable  rules  for  the  conduct  of  their  business,  and  the 
question  is  whether  or  not  the  rule  in  question  is  reasonable. 
The  rules  which  a  common  carrier  adopts  are  presumptively 
rea'Sonable,  and  the  burden  of  establishing  their  unreason- 
ableness is  on  him  who  assails  them.  {Oarricott  v.  N.  Y. 
State  Rys.,  223  N.  Y.  119;  Piatt  v.  LeCocq,  158  Fed. 
Reporter  723,  and  cases  there  cited.) 

A  striking  aspect  of  the  complaints  and  of  tht3  situation 
in  Buffalo  as  to  the  demand  for  the  classes  of  service  in 
question  as  disclosed  by  the  evidence  is  that  the  demand 
is  in  no  sense  general,  but  is .  confined  to  a  verv  limited 
number  of  customers  carrying  on  businesses  which  for 
reasons  peculiar  to  themselves  could  make  use  of  these 
special  services.  To  be  specific,  the  businesses  in  question 
are  baking,  millinery,  fish,  ice  cream,  and  motion  picture 
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fixdmngeB.  But  only  -eertain  bakers  and  iee  cream  piir- 
yejrors,  and  omfy  anfi  milliner,  so  ^ir  as  appeared,  required 
the  aervioe;  and  niost  of  the  fish  dealers  did  not  oomplain 
of  the  pidc-vp  service,  but  desired  that  incoming  shipments 
should  be  delivered  out  of  hofors  to  prevent  spoiling,  which 
the  Express  Company  is  willing  to  do;  and  but  one  fish 
company  demanded  pick-up  service  beyond  the  time  limited 
in  the  regnlatioiL  The  film  companies,  it  seems,  gather 
up  the  films  after  theater  hours,  and  of  course  would  be 
accommodated  by  a  late  night  servioe.  It  appears  also 
that  the  only  ineonvenienee  resulting  from  the  rule  is  that 
shippers  desiring  to  ship  out  of  hours  must  furnish  their 
own  pick-up  servioe,  or  in  other  words,  deliver  their  diip- 
ments  direct  to  the  express  company's  offices  which  are  kept 
open  for  the  receipt  of  shipments  during  tiie  entire  twenty- 
four  hours  eveory  day,  induding  Sunday.  The  company  also 
delivers  incoming  perishable  shipments  arriving  on  the 
platforms  on  Sundays  if  they  would  otherwise  spoil  The 
^estion  of  reascmableness  is  thus  greatly  narrowed,  because 
we  find  it  is  not  a  questioai  of  whether  the  shipments  are 
prevented  from  moving  at  all,  as  would  be  the  case  were 
the  receiving  offices  closed  after  hours  and  on  Sundays,  but 
whether  or  not  it  is  reasonable  that  a  very  limited  number 
of  shippers  who  can  make  use  of  special  service  out  of  hours 
should  themselves  be  put  to  the  expense  of  rendering  such 
service. 

Examining  the  evidence,  we  find  that  the  General  Baking 
Company  makes  daily  shipments  to  outside  points  of  bread 
which  is  baked  in  the  afternoon ;  the  baking  begins  at  noon, 
and  is  not  ready  for  the  last  shipment  until  8  p.  m.  They 
could  bake  in  the  morning  and  thus  ship  by  5  o'clock,  but 
the  objection  is  that  the  bread  in  the  hands  of  the  consumer 
the  next  morning  would  be  three  hours  less  fresh,  and  in 
order  to  supply  customers  on  Monday  they  must  make  a 
Sunday  shipment. 

10 
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Sindair,  Booney  &  Company,  manufacturing  milliners, 
have  a  rush  period  of  three  months  each  Spring  and  Fall, 
during  which,  by  reason  of  the  volume  of  business,  th^  are 
not  able  to  ship  imtil  7  or  7 :30  p.  m.,  and  they  ship  in  the 
evening  to  save  a  day  in  delivery.  Their  goods  are  not 
perishable,  at  least  in  a  commercial  sense,  and  only  a 
small  percentage  of  their  shipments  are  intrastate.  It  did 
not  appear  whether  there  were  others  in  their  trade  similarly 
circumstanced. 

Bepresentatives  of  four  fish  companies  testified,  but  with 
one  exception  their  only  concern  was  with  incoming  ship- 
ments which  would  spoil  if  held  over  for  Monday  delivery. 
But  it  seems  that  such  shipments  are  delivered  without  delay. 
One  such  company  represented  that  it  frequently  received 
wire  orders  late  in  the  day  and  thought  it  should  have  week- 
day pick-up  service  up  to  6  p.  m.  It  would  seem,  how- 
ever, that  it  should  be  able  to  conform  to  the  usage  of  its 
competitors. 

The  two  ice  cream  companies  represented  were  more 
particularly  concerned  with  respect  to  the  practices  of  the 
company  in  connection  with  deliveries  at  the  other  end  of 
their  outgoing  shipments  which  are  not  the  subject  of 
consideration  in  this  case. 

The  manager  of  one  of  the  motion  picture  exchanges  testi- 
fied that  the  films  are  assembled  at  their  place  of  business 
after  evening  theater  hours  and  delivered  to  the  Express 
Company  about  midnight  by  their  own  trucks.  As  matter 
of  course  they  would  prefer  that  the  Express  Company 
should  pick  them  up. 

This  is  all  the  evidence  on  the  part  of  complainants,  and 
it  did  not  appear  either  by  direct  te>timony  or  by  inference, 
as  might  naturally  have  been  expected,  that  the  particular 
cases  developed  were  typical  of  large  classes  of  cases  of  simi- 
lar character;  and  while  it  will  be  assumed  that  the  desire 
for  the  extended  service  in  Buffalo  is  not  absolutely  con- 
fined to  those  who  appeared  and  testified,  it  is  not  apparait 
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that  the  demand  extends  veiy  much  further,  although  of 
course  others  could  and  would  use  it  were  it  supplied. 

On  the  part  of  the  Express  Company  it  was  shown  that 
while  the  rule  of  1917  was  not  promulgated  for  the  purpose 
of  saving  expense,  the  saving  is  considerable,  about  $8750 
per  month  in  Buffalo.  It  also  appeared  that  the  Buffalo 
express  business  is  handled  at  a  loss,  and  that  as  an  entirety 
the  business  of  the  respondent  is  unprofitable.  The  con- 
trolling reason  for  the  rule,  however,  was  stated  by  Mr. 
F.  E.  Matthews,  superintendent  of  the  Buffalo  division,  as 
follows : 

We  had  difficulty  in  getting  men  to  perform  the  service.  Our  men 
as  «  class  object  to  Sunday  work,  particularly  in  the  vehicle  service, 
and  in  an  effort  to  make  our  business  day  and  our  business  week  con- 
form as  nearly  as  possible  to  the  established  business  day  of  other 
concerns  and  to  create  decent  working  conditions  for  the  men.  . 
The  service  is  unduly  expensive,  requires  the  keeping  out  of  a  cer- 
tain amount  of  equipment  that  ie  not  needed  all  the  time  and  has 
to  be  kept  out  during  the  entire  day  [this  related  to  Sunday  service] 
in  order  to  perform  this  particular  servica  .     We  can  not 

turn  out  from  six  to  eight  or  ten  vehicles  on-  the  street  alone.  We 
have  to  have  on  duty  a  supervisory  force  so  as  to  look  after  them, 
foreman  and  houseman  and  those  who  perform  work  in  connection 
with  the  drivers,  and  additional  employees  at  the  stations  and  wagon 
supervisors.     .  .     It  is  a  fact  in  managing  the  vehicle  service 

such  as  we  had  on  Sunday  we  would  have  to  scour  around  among  all 
the  men  to  get  them  to  work  on  Sunday,  none  of  them  really  will- 
ing to  work  on  Sunday.  We  really  had  to  force  them  to  come  out.  .  .  . 
None  of  them  want  to  work  on  Stmday.  We  pay  them  when  they  do 
that,  but  regardless  of  that  they  do  not  want  to  work.  They  want 
their  straight  working  week  with  a  day  off  and  they  want  that  day 
to  be  Simday.  Men  come  to  me  and  say  **  I  want  to  go  to  church, 
I  want  to  be  in  my  family  on  Sunday  ".  We  have  been  through  that 
very  thoroughly. 

Mr.  Louis  B.  Gwyn,  general  manager  of  the  Empire  State 
department  of  the  Express  Company,  stated  the  reasons  to 
be  to  make  a  more  endurable  working  day  for  the  employees, 
and  also  because  there  always  has  been  a  tendency  for 
imusual  and  special  service  to  grow;  '^  it  is  almost  impossible 
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to  confine  it  so  that  we  felt  we  should  have  a  definite,  reason- 
able woAing  period  for  the  street  service.  In  addition  to 
that  there  have  been  at  varioos  times  complaints  from  the 
men,  objecting.  It  has  always  been  a  difiieult  thing  to  get 
men  to  work  on  Sundays.  It  wasn't  that  they  objected  to 
working  without  pay ;  Aey  objected  to  working  on  Sundays 
whether  paid  or  not;  they  wanted  to  be  home  Sundays. 
They  also  want,  as  a  matter  of  common  knowledge,  a  short 
working  day,  and  we  now  have  before  us  the  necessity  of  still 
further  shortening  our  day  to  an  eight  hour  bai^is.  .  .  . 
The  men  themselves  have  told  me,  they  told  me  at  Wash- 
ington and  in  New  York,  that  it  wa-sn^t  that  they  were  look- 
ing for  overtime;  they  want  to  get  home;  and  of  course  we 
have  got  to  take  cogniwince  of  theij  desire,  it  has  been 
expressed  so  forciWy.  The  length  of  the  day  now  is  nine 
hours.  ^ 

It  also  appeared  that  the  rule  in  question  is  of  general 
application,  and  is  not  peculiar  to  Buffalo. 

The  respondent  also  pointed  out  the  provisions  of  section 
2143  of  the  Penal  Code,  prohibiting  labor  on  Sunday  eaccept- 
ing  works  of  necessity  and  charity,  but  which  further  pro- 
vides that  such  works  are  to  be  deemed  to  include  whatever 
is  needful  during  the  day  for  the  good  order,  health,  or 
comfort  of  the  community. 

The  question  is  solely  that  of  the  reasonableness  of  the 
rule  in  question.  As  shown  above,  it  is  presumptively  reason- 
abla  Do  the  facts  disclosed  in  the  record  overcome  this 
presumption  so  that  the  Commission  would  be  justified  in 
basing  thereon  a  determination  that  it  is  unreasonable  ?  On 
the  contrary,  I  consider  the  rule  just  and  wholesome,  in  view 
of  the  conditions  shown,  and  if  it  is  felt  that  the  ui^ency  of 
the  shipments  in  question  is  justified  by  the  requiremenls 
of  the  "good  order,  health,  or  comfort  of  the  community," 
the  fact  standing  alone  that  the  receiving  offices  of  the 
Express  Company  afford  facilities  for  the  receipt  of 
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inents  at  all  hours,  completely  satisfies  any  such  urgency  if 
it  can  be  said  to  exist. 

While  greater  latitude  is  now  observed  than  formerly  with 
2«gaid  to  Svndi^  observanoe,  it  is  noticeable  tb^t  the  liberal 
movement  in  that  regard  is  not  in  tiie  direction  of  converting 
the  day  of  rest  into  a  workrng  day,  but  indicates  instead  a 
tendency  to  permit  of  wider  choice  on  the  part  of  the  indi- 
vidual as  to  what  form  of  rest  or  recreation  be  will  adopt. 
"  In  this  State  the  Sabbath  exists  as  a  day  of  rest  by  statute 
and  also  by  the  common  law,  and  the  le^slature  has  passed 
acts  regulating  its  observance.  Sunday  laws  exist  in  nearly 
every  State  in  the  Union.  The  statutes  of  the  different 
States  differ  somewhat  in  details  and  strictness,  but  in  neariy 
all  the  States  common  labor  and  traffic  are  prohibited." 
{People  V.  Zimmerman,  96  N.  Y.  Supp.  136-138.) 

We  think  the  aim  of  the  resj)ondent  to  have  the  working 
hours  of  its  men  conform  to  those  of  general  lines  of  busi- 
ness, and  to  eliminate  Sunday  work  in  the  vehicle  service  so 
that  the  men  can  spend  their  Sundays  at  home,  is  a  wise  one 
and  should  be  encouraged,  and  we  fail  to  find  any  feature  in 
the  evidence  which  tends  to  overcome  the  presumption  of 
the  reasonableness  of  the  rule  under  discussicn. 

We  have  considered  the  case  thus  at  l^igth,  not  by  reason 
of  any  apparent  perplexity  which  is  created  by  the  facts, 
but  because  of  the  importance  which  the  respondent  attaches 
to  the  determination  which  the  Commission  is  called  upon 
to  mak&  To  us  it  seems  clear  that  the  good  order,  health, 
Lnd  comfort  of  the  community  are  promoted  rather  than 
retarded  by  the  rule  in  question  affecting  the  Sunday  service, 
and  that  every  consideration  involved,  whether  of  law,  of 
ethics,  or  of  morals,  must  be  i^solved  in  its  favor;  and  as 
to  the  week  day  limitation  to  5  o'clock  p.  m.,  we  find  no 
gronnd  upon  which  we  can  determine  that  it  is  unreasonable. 

Eor  the  reasons  stated,  the  complaints  will  be  dismissed, 
and  the  order  to  show  cause  discharged 

All  concur. 
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In  the  Matter  of  the  Complaint  of  John  Fitzgibbonb,  Legis- 

'LATIVE  RePBBBENTATIVB  OF  THE  BhOTHEBHOOB  OF  BAIIi- 

BOAB  Tbainmen  OF  THE  State  OF  Nsw  YoBK,  ogomst 
United  States  Kailboad  Administration,  New  Yobk 
Centhal  Railroad  (Wallkill  Valley  railroad),  alleging 
violations  of  the  Full  Crew  Law  (section  54-a,  Railroad 
Law).     [Case  No.  6830.] 

The  New  York  Central  Railroad  is  more  than  fifty  miles  in  length; 
a  part  of  its  system  is  the  Wallkill  Valley  Railroad,  which  it  operates 
under  lease  and  which  is  less  than  fifty  miles  in  length;  such  opera- 
tion is  entirely  branch  operation,  and  none  of  the  trains  continue  (m 
the  main  line  after  reaching  the  junction,  nor  do  main'  line  trains 
operate  over  the  branch  line. 

Held,  that  the  provisions  of  the  Full  Crew  Law  (section  54-a  Rail- 
road Law),  which  apply  only  to  railroads  more  than  fifty  miles  in 
length,  do  not  apply  to  the  operation  in  question. 

Decided  July  10,  1919. 

9 

Appearances: 

John  Fitzgihhons  in  person,  with  Arthvr  B.  Lanphier,  86 
State  street,  Albany,  for  complainant. 

Visscher,  Whalen  &  Austin  (by  Robert  E-  Whalen),  126 
State  street,  Albany,  for  respondent. 

By  the  Commission: 

Section  54ra  of  the  Railroad  Law  provides  that "  no  .  .  . 
corporation  .  .  .  shall  run  or  operate  .  .  .  outside  of 
yard  limits  on  any  railroad  of  more  than  fifty  miles  in  lengtfi 
.  .  .  a  freight  train  of  more  than  twenty-five  cars  ^^  except 
with  a  certain  prescribed  crew ;  and  also  prohibits  operation 
on  any  railroad  of  more  than  fifty  miles  in  length  .  .  . 
any  train,  other  than  a  freight  train,  of  fiye  cars  or  more 
without  a  crew  of  not  less  than  one  engineer,  one  fireman,  one 
conductor,  and  two  brakemen. 

The  respondent  has  been  operating  the  trains  complained 
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of  herein  over  what  is  known  as  its  Wallkill  Valley  branch, 
formerly  Wallkill  Vall^  railroad,  with  crews  smaller  than 
those  above  prescribed.  The  railroad  in  question  is  leased 
by  the  New  York  Central  railroad  and  operated  as  one  • 
of  its  branches.  The  New  York  Central  railroad  is  much 
more  than  fifty  miles  in  length,  and  the  Wallkill  branch 
referred  to  is  much  less  than  the  length  mentioned.  It  is 
operated  as  a  branch  from  its  junction  with  the  main  line  at 
Kingston,  N.  Y.,  to  Montgomery,  a  distance  of  thirty-two 
and  a  fraction  miles.  None  of  the  trains  continue  b^ond 
Kingston  on  the  main  line,  but  some  of  them  continue  in  the 
other  direction  about  four  miles  beyond  Montgomery  on  the 
Erie  railroad,  to  a  point  known  as  Campbell  Hall.  The  dis- 
tance the  trains  are  operated  therefore  is  at  the  utmost  less 
than  thirty-seven  miles.  The  Full  Crew  Law  is  section  54-a 
of  article  3  of  the  Railroad  Law,  and  article  3  has  for  its 
title  "  Construction,  Operation  and  Managem^at ".  That 
seems  to  have  physical  rather  than  corporate  considerations 
in  view.  From  the  fact  that  the  statute  does  not  apply  to 
freight  trains  under  a  certain  length  even  on  roads  exceeding 
fifty  miles  in  length,  it  may  well  be  that  the  Legislature  felt 
safe  in  assuming  that  freight  trains  separately  operated  on 
roads  or  branches  less  than  fifty  miles  in  length  would  be  of 
such  moderate  size  that  they  also  could  safely  be  made  an 
exception.  This  seems  borne  out  by  the  fact  that  the  largest 
train  allied  in  the  complaint  to  have  been  operated  con- 
tained thirty-six  cars,  and  the  trains  generally  contain  from 
fifteen  to  thirty  cars. 

In  Chicago,  R.  I.  &  P.  By.  Co.  v.  StaJte,  111  S.  W. 
Reporter  456,  the  Supreme  Court  of  Arkansas  held  that  a 
branch  railroad  under  fifty  miles  in  length  has  the  rights  of 
a  railroad  under  fifty  miles  in  length  if  operated  as  a  branch ; 
in  other  words,  that  the  statute  there  being  construed  applied 
to  the  operation  rather  than  to  the  ownership,  and  that  to 
hold  otherwise  would  be  to  establish  a  classification  contrary 
to  the  true  intent  and  meaning  of  the  law. 
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It  would  seem  reasonable  to  aflsame  that  the  Legidatoxe 
felt  that  the  operation  of  the  lai^est  train  which  would  be 
likdj  to  be  required  on  a  braneh  of  lew  than,  fiftj*  miles  in 
length  was  f nllj  as  easy  and  as  safe  to  operate  as  a  train  of 
twenty-five  ears  having  a  mnch  longer  run  on  a  main  line. 
We  think  that  was  the  intuition  of  the  L^islatizre^  and  it 
£ollow«  that  the  oompkint  ahonld  be  dismisBed. 

All  concur;  Kellogg^  Commissioner,  in  result. 


ExuLOGO,  Commissioner^  coneurriziig: 

I  eoncur  in  the  foregoing  result. 

The  Wallkill  Valley  Railroad  OcmLpany  has  leased  its  line, 
thirty  miles  long,  to  The  New  York  Central  Railroad  Comr 
pany,  for  an  annual  rental  of  3^  per  cent  of  its  outstanding 
stocks  and  bonds. 

Eetween  the  two  companies  the  relation  of  lessor  and 
lessee  exists  as  to  this  line^  and  as  to  it  the  title  and  owner- 
riiip  is  entirely  disunited  from  that  of  die  connecting  line  of 
the  New  York  Central  railrocwi. 

The  Wallkill  Valley  railroad  is  operated  by  The  New  Ycnk 
Central  Railroad  Company  entirely  distinctly  and  separately 
from  its  connecting  line. 

Neither  as  to  its  ownership  or  as  to  its  method  of  operatieti 
is  the  Wallkill  Valley  railroad  a  "  railroad  of  more  than  fifty 
miles  in  length'^  within  the  provisions  of  the  Foil  Crew  Law. 

The  fact  that  the  Wallkill  Valley  is  leased  and  operated 
by  a  railroad  company  which  also  operates  a  railroad  of 
more  than  fifty  miles  in  length  does  not,  in  my  judgmeBt, 
bring  the  former  line  within  the  provisions  of  the  statute  in 
question,  as  long  as  the  operations  of  the  two  lines  are  kept 
entirely  distinct,  and  no  trains  are  run  from  pcnnts  on  ibe 
Wallkill  Valley  to  points  on  the  main  line  of  the  New  York 
Central  beytmd  the  terminal  of  the  Wallkill  Valley  or 
conversely. 
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In  the  Matter  of  the  Oomplaiiit  of  the  City  oj*  Jabostowk 
agoMMst  Wakbjbk  akd  Jamxbtown  St&eet  Railway  Com- 
pany and  Jamsstowit  Street  IUh^way  Comipaity  as  to 
proposed  discontmnance  of  iaeuance  of  transfers  bet^ween 
the  railways  of  said,  ccmipanies.     [Case  No.  6810.] 

Petition  of  Jamxstown  Stbset  Railway  Compaky  under 
sabdiyision  1,  section  49,  Public  Service  ConrmissicMis 
Law,  and  section  181,  Railroad  Law,  for  permission  to 
increase  passenger  fare  in  the  city  of  Jamestown ;  also  as 
to  filing  passenger  tariff  cm  short  notice.    [  Case  No.  6899.  ] 

Decided  July  15,  1919. 

Appearaaices: 

EnMst  Caw  croft  J  Corporation  Counsel,  for  the  City  of 
Jamestown. 

Marion  H.  Fisker,  501-504  Wellman  Building,  James- 
town, Attorney,  and  A.  N.  Broadhead,  Jamestown,  Presi- 
dent, for  the  Jamestown  Street  Railway  Company. 

Robert  Jackson,  Jamestown,  Attorney,  and  Hugh  A. 
Siggins,  G-eneral  Manager,  for  the  Warren  and  Jamestown 
Street  Railway  Company. 

Fewnell,  Commissioner: 

Case  Ko.  6810  is  a  complaint  of  the  City  of  Jamestown 
against  the  Jamestown  Street  Railway  Company  and  the 
Warren  and  Jamestown  Street  Railway  Company  because 
of  the  proposed  discontinuance  of  interchange  of  transfers. 

Case  No.  eSQO'  is  a  petition  by  the  Jamestown  Street  Rail- 
way Company  to  increase  trolley  fares  in  the  city  of 
Jamestown. 

For  brevity  the  companies  will  be  designated  herein  as 
"  Jamestown  "  and  "  Warren  and  Jamestown  ". 

The  Warren  and  Jamestown  Company  has  a  franchise 
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five  cent  fare  restriction,  coupled  with  an  agreement  to  give 
traiusfers.     The  Jamestown  Company  is  not  so  restricted. 

The  Jamestown  Company,  claiming  it  could  not  afford  to 
carry  transfer  passengers  at  its  proportionate  share  of  the 
five  cent  fare,  notified  the  Warren  and  Jamestown  Company 
that  it  would,  cease  to  accept  such  transfers.  The  transfer 
arrangement  has  been  continued,  pending  negotiations 
between  the  city  and  the  Jamestown  Company  regarding  a 
proposed  increase  in  the  city  fare. 

Conferences  have  been  held  by  the  representatives  of  the 
railway  companies  and  the  city  officials,  some  of  which  con- 
ferences were  attended  by  Mr.  Barnes,  chief  of  the  division 
of  electric  railroads  of  the  Public  Service  Commission. 

The  final  outcome  of  the  conferences  was  a  tentative  agree- 
ment that  the  city  would  not  require  the  Jamestown  Com- 
pany to  go  into  a  valuation  rate  case  if  transfers  were  con- 
tinued and  ticket  books  could  be  bought  at  a  five  cent  rate, 
and  provided  the  Public  Service  Commission  found  that  the 
Jamestown  Street  Railway  Company  was  entitled  to  the 
increase. 

At  the  clc^e  of  the  hearing  on  July  7,  1919,  the  Commis- 
sioner who  held  the  hearing,  upon  the  consent  and  with  the 
approval  of  all  the  parties  in  interest,  dictated  the  following: 

It  is  agreed  in  open  sesBion  before  the  Commission  by  the  repre- 
sentatives of  the  two  street  railway  companies  and  the  representatives 
of  the  city  that  in  the  negotiations  heretofore  had  between  the  represen- 
tatives of  the  street  railway  companies  and  the  representatives  of  the 
city,  the  Jamestown  Street  Railway  Company  insisting  upon  18  tickets 
for  a  dollar,  the  representatives  of  the  city  on  20  tickets  for  a  dollar, 
it  was  finally  concluded  and  agreed  between  them  that  if  an  increase 
in  cash  fare  was  allowed  it  should  be  seven  cents,  in  consideration  of 
fixing  on  a  rate  of  10  tickets  for  fifty  cents  or  20  tickets  for  a  doUar. 

That  if  a  five  cent  ticket  rate  is  adopted,  the  Warren  and  Jamestown 
Street  Bailway  Company  will  sell  ticket  books,  as  well  as  the  James- 
town Street  Railway  Company,  for  use  in  the  city  on  the  city  lines, 
transfers  will  be  exchanged,  and  three  cents  of  each  five  cent  ticket  wiU 
go  to  the  Jamestown  Street  Railway  Company  and  two  cents  to  the 
Warren  and  Jamestown  Street  Railway  Company.    If  a  city  cash  fare 
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is  paid  on  the  Warren  and  Jamestown  railroad,  it  being  limited  to 
five  cents  because  of  the  franchise  restriction,  the  Jamestown  Street 
Eailway  Company  will  accept  the  transportation  of  that  passenger  at 
the  same  rate,  three  cents  to  the  Jamestown  Street  Railway  Company 
and  two  cents  to  the  Warren  and  Jamestown  Street  Railway  Company. 
If  an  increased  fare  is  granted,  and  the  passenger  is  a  cash  passenger 
and  boards  a  car  of  the  Jamestown  Street  Railway  Company  and 
transfers  to  the  Warren  and  Jamestown  Street  Railway  Company,  the 
proportion  or  share  of  the  Warren  and  Jamestown  Street  Railway 
Company  shall  remain  at  two  cents,  and  whatever  the  increase  may 
be  it  will  be  added  to  the  Jamestown  Street  Railway  Company's  share. 
It  is  further  agreed  that  the  foregoing  transfer  arrangements  and 
division  of  rates  shall  continue  while  the  rates  remain  as  fixed  in  this 
proceeding. 

It  also  was  conceded  on  the  hearing  that  the  various  con- 
ferences and  the  newspaper  accounts  thereof  had  given  so 
much  publicity  that  short  notice  would  not  be  objected  to. 

Following  are  tabulations,  made  up  from  the  company's 
reports,  showing  the  need  of  additional  revenua  There  is 
also  an  estimate  showing  the  expected  gain  from  the  projposed 
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statistics  op  ELECTRIC  RAILROAD  OPERATIONS 


Number  of  reiwnua  paaMngera 

Number  of  truisfer  paasengera 

Number  of  free  psMeniera 

Total  number  sU  peaeencen. 

Number  of  oar-milei 

Number  of  oai^houn 

Averace  revenue  per  oar-mile. 

Averase  revenue  per  ear-hour 

Average  ezpenaea  per  car-mile 

Average  ezpeneea  per  oar*hour 

Operatmg  ratio  (operating  ezpenaes  to  operating  revenuea) . . . 

Ratio  of  traoofer  to  revenue  panengen 

Average  revenue  per  passenger  (totiu  rev.  trans.,  total  pass.) . . 

Average  passengers  per  oar-mile 

Average  passengers  per  oar-hour 


Year  ended 

Year  ended 

June  ao. 

December 

1910 

81.  1918 

4.948.666 

6.116.167 

1.196.630 

1.361.167 

89.994 

221.497 

6,236.180 

6.697.811 

783.838 

929.821 

109.649 

122.276 

26.2^ 

47.9^ 

$1.88 

13.64 

16.9^ 

46.1^ 
$3.43 

$1.21 

64.4% 

94.1% 
26.7% 

24.2<7r 

2.97^ 

3.77^ 

8.0 

7.2 

67  0 

64.8 
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COMP\R\TIVB  BAT.AN'CE  SHEET  JUKE  30,  IMO,  AND  DECEMBER  31.  1918 


Aasetst 
Total  fixed  capital , 


Carrant  aaseta: 

Materials  and  supplies 

C«»h 

BiDb  and  notes  receivable,  misrellaneous . 
Accounts  receivable,  system  corporations . 

Aooounts  receivable,  mkccllaaeous 

MiaoaUaneous  ourraot  assets 


Total  current  assets 

Construction  work  in  progress. 
Corporate  deficit 


Totah. 


Liabilities: 

Total  stock 

Total  long  term  debt. 


Current  liabilities: 

Loans  and  notes  payable,  miscellaneous. 
Accounts  payable,  miscellaneous 


Total  ourrent  Ksbilities 

Aoerued  amortisation  of  capital. 
Cwpormte  aarphis 


Totals h. 450.463. 78 


Year  ended 

June  30, 

1910 


DtOnra 
747.202.09 


21.0U.38 

1S6.19 
1.463.00 


4A9.579.97 
132,871.09 


625.114.63 
78.146.16 


1.450.4«3.78 


250.000  00 
300,000.00 


240.653.52 
524,087.98 


764.741.50 

858.16 

134. 861. 12 


Year  eoded 

December 
31,1918 


DoUara 
1.201.376.68 


1,070.68 

302.00 

1.508.61 

450.619.92 

429.926.16 

28,783.40 


910.838.09 

38,075.86 

303.463.74 


2.456.126.75 


250.000.00 
300,000.00 


336.460.66 
1.328.075.41 


l.(»4.&45.07 
240,581.68 


2.455.126.75 


JAMESTOWN  STREET  RAILWAY  COMPANY 

Statement  of  Estimated  Pasaengera  Carried  and  Estimated  Revtntu  Resulting  from  Inereeise 
in  Pasmnger  Fares:  7  cente  eaeh  /are;  90  tickeU  #/;  tO  tiekeU  60  cemts; 

Y«2r  ended  Dfcemher  SI,  1918. 

Number  of  Pa.H8en<zer  Fares  Collect«d 


South  side  loop 
North  side  loop 
FiutxnMT.  ■  .  .  .  . 

Lakewood 

Celeron  ....■•■ 

Ne'A'Iand 

Willard 


Five  rents 

Other 

Totab 

a 

b 

e 

285.884 

88.423 

373,807 

484.7,30 

122.455 

607.104 

1,2.37,349 

471 .728 

1,700.077 

688,738 

245.023 

834.361 

561.823 

133.841 

605.664 

365,848 

91.242 

457.090 

372.724 

65,240 

437.964 

3.896,606 

1.218.552 

6,116,167 
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Estinuited  Number  of  PMBeocm  per  Yew 


Ratimftted  number 

of  paasengers  at 

seven  cents 

> 

Percent 
decrease 

Estimated  number  of 
ticket  fares 

passengers  carried, 
totals 

d 

88,400 
122.500 
471.700 

25.0 
15.0 

176.200 
412,000 
1.237.300 
588,700 
561.800 
310. 9C0 
335,500 

'      264.600 

534.500 

1,709.000 

834.300 

245,600 

133,800 

605.600 

91.200 
65.200 

15.0 
10.0 

402,100 
400.700 

1.218.400 

8.622.400 

4.840  800 

BtUmaltd  Paaaenger  Revenue  per  Year,  bated  on  eetimated  paaeenffere  earned  <u  per  columiu 

d  and  f ,  and  reeieed  ratee  ae  per  heading. 

1.218,400  passenger  fares  &  7^.      $85,288  Passengers  carried  1018  (ool.  c).    5.115,167 

3,622,400  passenger  fares  @  5^ .       181 ,  120  Passengers  estimated  1919  (col. 

g) 4.840.800 

Total  estimated  passenger  reve-  

nue $266 ,406  Decrease     passengers     carried 

Passenger  revenue  1918 249 ,971  (compared  with  1918) 274 ,  357 

Per  cent  of  estimated  decrease. .          6.36% 

Increase  in  estimated  psssenger 

revenue $16,487 

The  need  of  additional  revenue  is  apparent  from  the  above 
figures.  The  first  and  se(K>nd  quarters  of  1919  show  the 
deficit  to  be  decreasing^  but  not  to  have  disappeared. 

Net  deficit  1918  1919 

First  quarter  $18,682.86     $7,588.82 

Second  quarter   10,987.18       1,768.71 

The  figures  for  the  second  quarter  are  from  a  preliminary 
report  from  the  company's  auditor,  and  are  subject  to 
possible  modification. 

The  necessity  for  the  increase  being  shown  and  the  transfer 
privilege  being  continued,  the  Jamestown  Street  Railway 
Company  should  be  permitted  to  put  its  proposed  schedule 
of  rates  into  effect,  and  may  do  so  on  three  days^  notice. 

An  order  has  been  made  accordingly. 

All  concur. 
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In  the  Matter  of  the  Complaint  under  sections  71  and  72, 
Public  Service  Commissions  Law,  of  Consumebs  of  Gas 
IN  THE  City  of  Newbubgh  against  Central.  Hudson  Gas 
AND  Electric  Company  as  to  increase  in  price  charged 
for  gas.  Also  Complaint  of  the  Company,  in  its  answer, 
asking  that  the  increased  price  be  sustained.  [Case 
No.  6398.] 

In  the  Matter  of  the  Complaint  under  sections  71  and  72, 
Public  Service  Commissions  Law,  of  Purcilasebs  of  Gas 
in  the  City  of  Newburgh  against  Central  Hudson  Gas 
AND  Electric  Company  as  to  former  price  charged  for 
gas,  increase  in  price  for  gas,  and  as  to  '^illuminating 
power,  purity  or  pressure  '^  of  gas  furnished.  Also  Com- 
plaint of  the  Company,  in  its  answer,  asking  that  the 
increased  price  be  sustained.     [Case  No.  6402.] 

In  the  Matter  of  the  Complaint  under  sections  71  and  72, 
Public  Service  Commissions  Law,  of  Purchasers  of  Gas 
in  the  City  of  Pouohkeepsie  against  Central  Hudson 
Gas  and  Electric  Company  as  to  increase  in  price  of  gas 
and  as  to  former  price.  Also  Complaint  of  the  Company, 
in  its  answer,  asking  that  the  increased  price  be  sustained. 
[Case  No.  6408.] 

1.  In  the  ease  of  a  oorporation  furnishing  hoth  gas  and  electric 
aeirioe,  if  complaint  is  made  as  to  the  rates  for  one  hranch  of  the 
hosiness,  it  must  he  considered  separately.  For  example,  electrio  con<- 
somers  may  not  he  required  to  make  up  a  loss  on  the  gas  huffiness. 
(Mimioipdl  Gas  Company  ▼.  PubUo  Barvioe  CommiSSfon,  226  K.  T.  89.) 

2.  After  an  investigation  of  the  investment,  revenue,  and  expenses 
relating  to  the  gas  business  of  the  respondent,  it  was 

EM,  That  a  rate  of  $1.60  per  thousand  cubic  feet  for  gas  in  New- 
burgh  and  Poughkeepsie,  estimated  to  yield  a  return  of  6.13  per  cent, 
with  a  possibility  of  7  per  cent,  was  not  unreasonable  under  the  con- 
ditions prevailing  for  the  past  two  years,  but  the  rate  was  fixed  for  a 
period  of  only  one  year  in  the  hope  that  conditions  may  in  the  mean- 
time change  so  as  to  permit  a  lower  rate. 

Decided  July  16,  1019. 
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Appeararices: 

D.  W.  Wilbur,  42  Cottage  street,  Poughkeep^e,  and 
Thomas  IXArey,  Poughkeepsie,  fop  complainant. 

Henry  Wilson  as  City  Manager  of  the  City  of  Newburgh, 

Gould  A  WilJeie  (by  John  L.  Wilkie  and  Mason  H.  Bige- 
low),  2  Wall  street,  New  York  city,  for  the  respondent. 

T.  B.  Becd,  Poughkeepsie,  as  P^resident  of  lespondent. 

Irvine,  Commissioner: 

The  titles  of  these  cases  sufficiently  indicate  their  nature. 
The  respondent,  by  tariffs  issued  to  become  effective  March 
1,  1918,  made  certain  changes  in  its  rather  complicated  rates 
for  gas  in  the  cities  of  Newburgh  and  Poughkeepsie  which 
constitute  practically  its  field  of  operations.  The  rate  for 
ordinary  consumers  was  increased  from  $1.25  to  $1.50  per 
thousand  cubic  feet.  It  is  this  rate  which  the  complaints 
attack.  Hearings  were  begun  in  June,  1918.  The  New- 
burgh  complaints  were  signed  by  about  one  thousand  indi- 
viduals of  whom  only  one  appeared  at  the  hearing,  and  tiie 
evidence  by  him  offered  consisted  of  tables  showing  rates  for 
gas  in  various  other  communities.  The  Poughkeepsie  case 
was  vigorously  contested.  The  cases  were  not  finally  sub- 
mitted for  decision  for  several  months.  The  evidence  was 
taken,  as  will  be  noticed,  at  the  critical  period  of  the  war,  and 
the  Commission  was  reluctant  to  determine  a  rate  on  evi- 
dence relating  to  conditions  at  that  time.  Fmrtbermorey  the 
representatives  of  the  complainants  in  Poughkeepsie  desired 
that  the  investigation  include  the  dectrical  operations  of  Ae 
company,  on  the  theory  that  the  price  of  gm  ahoald  not  be 
increased  even  if  the  gas  operations  should  be  found  unprofit- 
able, provided  the  company  as  a  whole  was  earning  a  fair 
return.  The  sitting  Commi  sioncr  declined  to  receive  suek 
evidence  on  the  groimd  that  the  two  baranebee  of  the  businesB 
must  be  considered  separately,  and  Aat  tiie  electric  eaor 
sumers  could  not  be  required  to  make  up  a  loes  on  the  gas 
business.    Doubt  was,  however,  felt  upon  this  point,  and  a 
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case  was  pending  demanding  its  judicial  determination. 
This  case  iras  decided  in  accordance  with  the  theory 
exppeBficd  hj  the  sitting  Commissioner  January  17,  1919. 
{Municipal  Oas  C-empamy  v.  Public  Service  Commission, 
225  N.  Y.  89.)  So  much  time  had  then  elapsed  that  it 
was  thought  that  conditions  might  have  changed  so  as  to 
require  further  evidence. 

The  parties  wctc  consulted,  and  after  considerable  delay 
the  Commissicn  was  informed  by  each  side  that  it  did  not 
desire  to  make  further  proof.  The  representative  of  Pough- 
keepsie,  however,  stated  that  he  desired  an  inquiry  into  the 
reasonableness  of  the  electric  rates  so  that  both  matters  m^ght 
be  determined  at  the  same  time.  He  was  informed  that  there 
was  no  complaint  pending,  but  that  if  one  were  filed  as  pro- 
vided by  statute  the  two  matters  would  be  disposed  of  at  the 
same  time.  "So  such  complaint  has  yet  been  filed,  so  tl:n*^  we 
shall  proceed  to  determine  the  gas  cases  on  the  evidence  pre- 
sented at  the  hearing  together  with  such  information  as  is 
furnished  by  the  1918  report  of  the  company  of  which  the 
Commission  takes  notice. 

While  the  corporation  in  its  evidence  undertook  to  segre- 
gate in  all  respects  its  operations  in  Newburgh  from  those  in 
Poughkeepsie,  the  apportionment  of  certain  operat'ng 
expenses  was  necessarily  somewhat  artificial.  It  was  con- 
ceded that  the  situations  in  the  two  cities  are  so  nearlv  a^'ke 

§ 

that  there  Aould  properly  be  no  difference  in  rates.  This  is 
borne  out  by  a  few  figures: 

Tai^Ible  flx«d  capital,  Kewbai^   fnA6.:m7  91 

Tangible  fixed  capital,  PoughkeepRle 804 .  27"  28 

Ratio 70% 

Gas  Bales  In  1918  report,  Newburgh    1 37 ,7fi.'»  on.  ft. 

Oafl  9tklm  in  WIS  report,  Pt»tighkeepsie    l«8.48i   cv  ft. 

Ratio  72% 

Other  items  which  may  be  strictly  allocated  show  s'm'lar 
ratios.  It  is,  therefore,  more  satisfactory  in  handlinsr  t^'e 
fi.gares  to  take  the  company  as  a  whole  than  to  und'^'tike 
an  apportionment  which  in  some  instances  would  not  be  ?«'  is- 
factory,  and  which  could  not  affect  the  result. 
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INVESTMENT 

There  is  in  this  case  little  trouble  in  fixing  the  amount 
of  investment  for  the  purpose  of  basing  the  rates.  At  the 
time  the  present  corporation  was  formed  in  1911  by  a  con- 
solidation of  previously  existing  corporations,  a  close  exami- 
nation was  made  for  the  purpose  of  ascertaining  the  cost 
of  the  property.  This  was  allocated  between  gas  and  elec- 
tricity, and  between  Newbuigh  and  Poughkeepsie.  With 
subsequent  adjustments  because  of  additions  and  retirements, 
the  fixed  capital  stood  at  the  time  of  the  hearing  at  $1,582,- 
858.23.  No  question  seems  to  be  raised  as  to  that  amount. 
The  allowance  as  the  investment  of  floating  capital  is  severdy 
criticized,  and  in  part  the  criticism  is  well  founded.  Accord- 
ing to  the  books  the  total  floating  capital  amounts  to  $186,- 
643.97-  This  includes  certain  certificates  of  deposit  with 
interest  amounting  to  $21,703.79.  It  is  usual  to  allow  as 
floating  capital,  in  addition  to  materials  and  supplies  on 
hand,  cash  assets  equal  to  two  months'  revenue.  Two  months' 
revenue  would  be  about  $67,000.  Cash  on  hand  and  accounts 
receivable  amount  to  $67,345.11.  It  would  appear,  there- 
fore, that  the  certificates  of  deposit  should  be  excluded,  leav- 
ing as  properly  to  be  considered  floating  capital  $134,779.83, 
or  a  total  investment  in  the  gas  department  of  $1,717,638.06. 

INCOME 

At  the  time  of  the  hearings  we  had  the  actual 
income  account  for  1917  and  for  the  first  four  months 
of  1918.  The  corporation  undertook  to  build  up  a 
prospective  income  account  for  1918  by  estimating  the 
remaining  eight  months.  We  have  now  before  us  in 
the  report  of  the  company  the  actual  income  account 
for  the  ^itire  year.  The  complainants  criticized  certain 
items  of  expense.  The  criticism  is  based  upon  what  is 
claimed  to  be  a  gross  disproportion  between  the  cost  of  super- 
intendence and  labor,  and  that  for  general  officers  and  clerks, 
commercial  administration,  and  promotion  expense.  Super- 
intendence and  labor  cost  in  1*917  amounted  to  $14,761.13, 
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while  the  other  group  amounted  to  $90,566.15^  of  which 
$28,419.82  was  for  general  officers  and  dorks.  This  calcu- 
lation makes  no  allowance  for  labor  on  repairs,  amounting 
to  many  thousands  of  dollars.  Wages  of  meter  readers  and 
collectors  are  in  the  item  of  $28,419.82  for  general  officers 
and  clerks.  The  labor  cost  in  the  manufacture  of  water  gas 
is  comparatively  slight.  We  do  not  feel  justified  in  scaling 
down  the  actual  expense  as  being  unreasonably  high. 

There  was  much  evidence  concerning  prices  paid  for  coal. 
There  is  no  evidence  that  anything  more  than  the  market 
price  was  paid.  In  fact,  the  evidence  is  to  the  contrary. 
Comparison  has  been  made  from  reports  on  file  with  the  Com- 
mission of  the  cost  of  coal  in  1917  to  the  larger  companies 
making  water  gas.  The  average  cost  to  eleven  of  these  com- 
panies was  $5.92  per  ton.  The  average  cost  in  Poughkeepsie 
was  $5.53  per  ton. 

It  is  interesting  to  compare  the  operating  expenses  of  1917 
and  1918,  and  also  to  compare  the  actual  results  for  the  year 
1918  with  the  estimate  based  on  four  months'  actual  expe- 
rience, and  presented  on  behalf  of  the  corporation.  The  fol- 
lowing table  presents  these  figures : 


Woriks  fluperintendenoe  and  labor . 
fuel. . . . 


Boiler  fu< 
Steam  purchased 

Generator  fuel 

Gas  oil 

Other  production  esmenses 

l^ansmiasion  and  oistributicMi 


ez- 


Commeroial  expenses 

General  administration 

Insuranee 

General  amortisation 

Other  geoeral  and  miscellaneous  ex- 


juiuiiwiii  not  spedfioally  assigned, 
estimated  sa  wages  increases  and 
frar  risk  insurance 


Total  operatiBg  expenses. 

Taxes 

Unooneetible  bUb 


Total  revenue  deductions. 


1917 


DoOara 
14,761.13 

4.218.65 

6.971.25 
86,930.95 
75,268.77 

3.982.93 

29.882.70 
32,146.83 
39.887.44 
7,644.73 
22.339.72 

9,809.24 


283.843.74 

16,847.28 

716.76 


301.407.78 


1918 


DcOart 
22,036.13 

7.029.22 

10.643.43 

56.049.63 

102.747.46 

12.345.77 

28.721.20 
25.367.28 
37.341.37 
8,272.76 
33.028.14 

8,018.92 


351,601.30 

25.044.36 

1,014.37 


377.660.03 


Company's 

estimates 

increase 


DoUart 
's'.OTO.OO 

'7i2i2;66 

30.212.00 
5,000.00 


1,000.00 


*8,7eS,  00 


55.259.00 
7.361.00 


62.620.00 


Actual 
increase 


DoUan 
7,275.00 
2,810.67 
3.672.18 
19.118.68 
27.478.68 
8,362.84 

*ijet.so 

*e,779.0S 

*»,6Ae.07 

628.03 

10,688.42 

*1J90.S» 


67J57.B6 
8.197.08 


76.252.25 
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It  will  be  obseired  that  there  was  diaiged  to  gesxnl 
amortkation  in  IdlS,  $10,688.42  more  than  in  1917.  This 
ehaige  is  not  aoeouated  for.  It  maj  farther  be  noticed  that 
there  was  an  actual  increase  in  the  eost  of  gaoasdoT  ooal  of 
$19,118.68,  wteiieas  at  tiie  time  of  the  hearings  the  company 
estimated  an  increase  of  only  $7212.  There  was  no  mate- 
rial difference  in  the  amount  of  gas  manufactured  in  the  two 
years.  A  great  deal  moi>e  coal  was  used  in  1918  than  in  1917, 
and  this  difference  accounts  for  nearly  all  of  the  diff^-ence 
between  the  corporation's  estimate  and  the  actual  result. 
There  was  considerable  in^ease  in  the  cost  of  oil  because  in 
1917  oil  was  obtained  under  an  existing  contract  and  the 
average  cost  was  only  6.1  per  gallon.  The  price  in  1918  was 
fery  much  higher. 

The  income  account  for  the  two  years  may  be  thus 
summarized: 

1917  1918 

operating   Tevennes    1403*920.19       $472,259.19 

T«tal  DeiFenue  deductioBS ^01,407.78         877,^60.03 

$102,513.41         $94,699.16 
Retam  en  Investment  of  $1,717,688.06 6.97%  5.51% 

The  1918  figures  reflect  ten  months  of  operation  under 
the  new  rates.  If  we  reduce  the  general  amortization  to  the 
1917  figure,  the  expenses  are  thereby  reduced  by  tie  amoxmt 
of  $10,688.24,  with  a  corresponding  increase  in  income  and 
a  return  of  6.13  per  cent.  The  average  return  for  the  past 
five  years  has  been  something  under  6  per  cent. 

OONOLUSION 

An  estimate  of  operating  results  for  1919  involves  too 
many  elements  of  conjecture  to  render  it  of  mudi  servioe. 
There  is  notiiing  to  indicate  a  substantial  addition  to  reve- 
nue. It  is  to  be  hoped  and  only  hoped  that  expenses  may 
decrease.  It  is  not  probable  that  the  return  can  esceed  7  per 
cent.  During  the  war  the  Commission  was  inclined  wlien 
rate  adjustments  became  necessary  to  permit  increases  onlj 
far  Plough  to  meet  operating  expenses,  taxes,  and  interest 
on  bond^  or  in  other  words,  merdy  to  insure  solvency.    The 
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time  has  now  come  when  we  may  properly  consider  a  fair 
peace  time  return  on  the  inTeBtmecit  It  is  necessaiy  to  do 
so  if  utilities  are  to  be  preserved  and  capital  invited  in  order 
to  make  extensians  snd  bettermeBnta  essential  to  the  rendi- 
tion of  proper  serrioa  A  return  of  7  per  cent  or  less  can 
not  be  considerad  an  unduly  large  return.  It  may  be  that 
coal  prices  and  oil  prices,  and  perhaps  some  other  elements 
of  cost,  will  soon  decrease  to  such  an  extent  as  to  warrant  a 
lower  rate.  On  the  figures  before  us  we  can  not  hold  that 
the  present  rate  is  at  the  present  time  unreasonably  high, 
and  the  complaint  must,  therefore,  be  dismissed,  but  the  cur- 
rent schedule  should  not  be  fixed  for  a  p^iod  longer  than  one 
year.  It  is  true  that  the  corporation  has  been  paying  divi- 
dends during  the  two  years  under  special  examination  of 
8  per  cent  per  annum,  and  that  in  1918  the  corporate  sur- 
plus was  increased  by  the  amount  of  $5524.82.  This  indi- 
cates higher  earnings  on  the  electrical  side  than  on  the  gas 
side,  but  for  reasons  already  stated  the  electrical  operations 
are  not  before  the  Commission,  and  therefore  no  opinion  is 
expressed  or  even  entertained  as  to  the  reasonableness  of  the 
electric  ratea. 
All  concur. 
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Petition  of  Waltee  J.  Blevins  under  the  Transportation 
Corporations  Law  for  a  certificate  of  public  convenience 
and  necessity  for  the  operation  of  a  stage  route  by  auto 
buses  in  the  city  of  Olens  Falls,  it  being  also  proposed 
that  the  route  shall  be  operated  to  the  hamlet  of  Bolton 
Landing,  Warren  county.       [Case  No.  6920. J 

Where  an  auto  bus  stage  line  is  being  operated  between  a  point 
within  and  a  point  outside  a  city  under  a  certificate  of  public  convenience 
and  necessity  issued  by  this  Commission,  another  certificate  should  not 
be  issued  to  a  proposed  competing  line,  where  the  established  line  is 
furnishing  adequate  and  satisfactory  service  and  the  patronage  would 
be  insufficient  to  maintain  two  lines;  especiaUy  where  acoeas  to  the 
city  over  a  substantial  portion  of  the  proposed  route,  including  that 
part  within  the  city,  may  be  had  over  a  trolley  line  and  a  steam 
railroad. 

Decided  July  24,  1919. 

Appearcmces: 

James  S.  Kiley,  Glens  Falls,  for  the  applicant. 

Chambers  &  Finn  (by  Mr.  Finn),  Glens  Falls,  for  The 
Glens  Fall»-Bolton  Stage  Line  Company,  Inc. 

James  McPhillips  and  C  E.  Fitzgerald,  Glens  Falls,  for 
the  Hudson  Valley  Railway  Company. 

Kellogg,  Commissioner: 

This  is  an  application  by  Walter  J.  Blevins  of  Glens  Falls, 
under  chapter  667  of  the  laws  of  1915,  for  a  certificate  of 
public  convenience  and  necessity  for  a  stage  route  to  be 
operated  by  auto  buses  in  the  city  of  Glens  Falls,  the  line 
to  run  from  the  Hotel  RulifF,  a  central  point  in  said  city, 
over  Glen  street  to  the  city  boundary,  thence  northerly  to 
the  hamlet  of  Bolton  Landing,  a  distance  of  about  twenty- 
two  miles,  passing  through  several  settlements  including  the 
incorporated  village  of  Lake  George  which  is  distant  about 
nine  miles  northerly  from  Glens  Falls. 
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There  is  at  present  in  operation  over  this  entire  route  an 
automobile  stage  line  known  as  The  Olens  Falls-Bolton  Stage 
Line  Company,  Inc. 

There  is  also  connecting  the  village  of  Lake  George  and 
the  city  of  Glens  Falls  the  Hudson  Valley  Railway,  over 
which  are  operated  fifteen  cars  per  day  each  way  during  the 
summer  season  and  about  half  as  many  during  the  winter 
months. 

Lake  George  and  Glens  Falls  are  also  connected  by  The 
Delaware  and  Hudson  Company  which  operates  a  steam 
railroad  and  carries  passengers  between  said  communities. 

The  northerly  portion  of  the  proposed  route  extends  over 
a  state  highway  skirting  the  westerly  shores  of  Lake  George 
between  Lake  George  village  and  Bolton  Landing,  and  over 
the  waters  of  this  lake  during  the  summer  season,  thei>e  is 
maintained  a  steamboat  line  which  also  to  some  extent  affords 
facilities  for  transportation  of  passengers  from  and  to  points 
on  its  shores. 

The  present  stage  line  was  incorporated  May  21,  1910, 
and  on  November  8,  1913,  it  was  granted  a  certificate  of  con- 
venience and  necessity  by  this  Commission  to  operate  the 
line  in  question.  During  late  years  it  has  conducted  its 
service  by  the  use  of  two  buses  with  a  seating  capacity  of 
sixteen  passengers  each. 

These  are  run  on  a  schedule  of  five  round  trips  a  day 
during  the  months  of  July,  August,  and  September,  and  dur- 
ing the  remainder  of  the  year  are  run  on  a  schedule  of  two 
round  trips  per  day  except  when  the  weather  prohibits  their 
operation.  This  duration  of  non-operation  is  of  greater  or 
less  length  depending  upon  the  severity  of  the  season  and  the 
corresponding  road  conditions. 

These  buses  are  neat  in  appearance,  and  are  kept  in  an 
attractive  and  clean  condition.  The  management  of  the  line 
and  the  service  furnished  by  it  has  been  so  good  as  to  attract 
to  its  support  the  comniendation  of  a  very  large  proportion 
of  the  people  served  by  it,  many  of  whom,  both  by  attendance 
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at  the  hearing  and  in  signing  a  petition  filed  with  this  Com- 
mission^  have  protested  against  the  iasuanee  of  a  certificate 
permitting  the  operation  of  a  competing  line. 

In  view  of  this  somewhat  unusual  attitude  on  the  part  of 
the  public,  I  feel  that  the  operators  of  the  present  line  have 
been  most  successful  in  nseeting  the  public  demanda,  and 
stand  in  a  position  of  popularity  seldom  held  by  pablio 
service  corporations. 

The  present  line  has  submitted  a  statement  of  its  receipts 
and  disbursements  for  the  eighteen  months  ended  June  30, 
1919.  This  period  is  shown  by  the  evidence  to  have  been 
as  good  if  not  better  than  any  other  period  during  the  opera- 
tion of  the  line. 

The  two  owners  of  the  stock  of  the  company,  which  ia 
capitalized  at  $5000,  and  whose  tangible  assets  have  a  value 
of  $3600,  operate  the  buses.  In  making  up  their  statement 
of  cost  of  operation  which  they  submitted,  they  allow  themr 
selves  each  thirty  dollars  per  week  for  services  in  operating 
the  conveyances  during  the  period  of  actual  operation. 

The  accountant  has  also  charged  up  $250  per  annum  for 
depreciation  of  each  of  the  buses,  which  are  inventoried  at 
$1650  apiece.  There  is  also  a  charge  of  $300  per  annum 
for  an  item  called  "property  damage  and  fire  loss":  $150 
on  each  conveyance.  This  item,  as  I  understand  it,  stands 
in  lieu  of  insurance,  which  seems  not  to  be  carried  by  the 
line,  and  is  no  greater  and  is  probably  less  than  the  premium 
on  insurance  policies  protecting  the  company  from  casualty 
liability  and  fire  losses  would  amount  to. 

The  depreciation  of  $250  a  year  on  the  auto  buses  I  think 
is  moderate,  and  I  am  also  satisfied  that  the  amount  charged 
by  the  stockholders  for  their  personal  services,  in  view  of 
the  responsibility  devolving  upon  them  and  the  long  hours 
of  work,  is  entirely  reasonable. 

Making  the  allowances  as  suggested,  the  line  was  operated 
during  the  year  of  1918  at  a  loss  of  $192.67  in  actual  opera- 
tion. This  makes  no  allowance  for  interest  or  other  over- 
head charges.      The  only  months  during  which  a  profit  was 


Waltsk  J.  Blsvihb  313 

diown  were  the  mcmthfi  of  Julj^  Augast,  and  September. 
During  the  other  months  the  enterprise  was  conducted  at  a 
loss.  During  the  six  months  of  the  eurrent  year,  upon  the 
same  basis,  there  is  Aawu  a  loss  of  $358.74,  exclusive  of 
interest  chai^ge& 

It  is  quite  apparent,  therefore,  that  if  the  resources  of 
this  company  are  to  be  depkftcd  by  competition  to  any 
appreciable  extent,  it  will  poon  be  compelled  to  go  out  of 
business  or  at  least  very  materially  curtail  its  serrice. 

There  is  some  evidence  tending  to  show  that  at  very  infre- 
quent periods  there  has  been  a  crowding  of  the  buses.  This 
has  happened  undoubtedly  on  some  holidays  and  Sundays, 
but  certainly  there  has  not  been  evidence  of  this  to  a  sufficient 
extent  to  authorize  the  issuance  of  a  certificate  of  convenience 
and  necessity  to  a  competing  line.  The  crowding  of  all 
public  utilities  on  such  extraordinary  occasions  is  matter  of 
common  knowledge  and  experience. 

The  total  capacity  of  the  present  line  as  now  operated 
without  overcrowding  is  one  hundred  and  sixty  through 
passengers  daily.  The  gross  receipts  therefrom  would  be 
about  $120  per  day,  or  about  $3600  per  month. 

The  most  prosperous  month  in  the  history  of  the  line  as 
disclosed  by  the  evidence  was  August,  1918,  when  the  gross 
receipts  were  $1428.54,  or  less  than  two-fifths  of  capacity  of 
the  existing  line  as  now  equipped  and  operated. 

From  this  also  it  appears  conclusively  that  the  demands 
of  the  public  are  more  than  provided  for. 

Furthermore,  it  should  be  borne  in  mind  that  if  there  were 
any  reasonable  demand  for  better  accommodations  the  buses 
could  be  run  more  frequently  and  the  present  equipment 
could  be  added  to. 

This  Commission  ought  not  to  encourage  a  citizen  to  enter 
into  competition  of  this  kind  by  issuing  to  him  a  certificate 
of  convenience  and  necessity,  which  unless  conditions  very 
materially  change  would  only  result  in  ultimate  failure,  not 
only  to  the  existing  line  but  to  the  new  competitor. 
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In  this  regard  the  case  is  very  similar  to  others  which 
have  come  within  the  purview  of  this  Commission,  where  a 
bus  line  has  been  established  and  the  business  is  sufficient 
barely  to  maintain  it,  and  if  competitive  lines  be  permitted 
disaster  would  fall  upon  both.  As  stated  in  the  Matter  of  the 
Petition  of  Buschini,  in  the  Public  Service  Commission, 
Second  District,  Eeports,  Volume  7,  at  page  301  — 

*'  The  danger  is  that  the  business  being  divided  between  two  carriers 
will  be  profitable  to  neither,  and  that  in  the  long  run  the  equipment 
of  both  will  wear  out  in  unprofitable  service  and  neither  wiU  be  able 
to  continue.  The  result  would  be  that  the  publio  would  not  be  able 
to  get  any  permanent  service  whatever." 

In  addition,  on  the  southerly  part  of  the  line,  including 
that  part  within  the  city  of  Glens  Falls,  over  which  alone  our 
jurisdiction  extends  under  the  statute,  there  is  a  trolley  rail- 
road furnishing  sufficient  and  frequent  •  service,  and  also  a 
steam  railroad  carrying  passengers  at  somewhat  more  infre- 
quent and  irregular  intervals. 

The  petition  should  be  denied. 

Chairman  Hill  and  Commissioners  Barhite  and  Fennell 
concur;  Commissioner  Irvine  dissents,  in  a  memorandum. 


Irvine,  Commissioner,  dissenting: 

I  would  concur  in  this  Opinion  if  I  thought  the  Com- 
mission had  any  authority  in  the  matter.  I  do  not  think  so, 
and  therefore  dissent,  for  the  reasons  stated  in  the  Matter 
of  the  Petition  of  Bartholomew,  5  P.  S.  C,  2nd  District,  96. 
The  Legislature  at  one  time  conferred  a  certain  measure  of 
authority  upon  the  Commission  in  such  matters,  but  such 
authority  as  was  conferred  was  expressly  revoked  by  laws 
of  1915,  chapter  667.  I  still  believe  that  to  use  the  power 
granted  by  the  Legislature  relating  to  city  traffic  alone,  in 
order  to  regulate  competition  outside  the  city,  is  a  usurpa- 
tion of  authority. 
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In  the  Matter  of  Practice  of  United  States  Rajlboad 
Administbation^  Boston  and  Maine  RailaoaD;  with 
respect  to  employees  in  charge  of  locomotives  under  steam 
which  are  being  towed  by  another  locomotive  alone  or  in 
a  train.      [Case  No.  6865.] 

liocomotiye  engines  should  not  be  towed  under  steam  except  under  the 
control  of  an  engineer  or  a  fireman  with  at  least  one  year's  actual 
experience,  and  not  in  charge  of  the  latter  until  he  shall  haye  estab- 
lished his  ability  to  discharge  properly  the  responsibilities  of  the 
situation  by  satisfactory  examinations  and  tests. 

Decided  July  24,  1919. 

Appearances: 

William  F.  Fitzsimmons,  95  State  street,  Albany,  as 
Attorney  for  Brotherhood  of  Locomotive  Engineers. 

Jarvis  P.  O'Brien,  16  First  street,  Troy,  for  the  United 
States  Railroad  Administration,  Boston  and  Maine  Railroad. 

KsLLOGG,  Commissiomer: 

This  matter  comes  to  the  attention  of  this  Commission 
upon  a  letter  signed  by  W.  C.  Whish,  Legislative  Representa- 
tive of  the  Brotherhood  of  Locomotive  Engineers. 

This  letter  is  in  the  nature  of  a  complaint  against  the 
Boston  and  Maine-  Railroad  for  permitting  engines  to  be 
towed  under  steam  manned  only  by  a  fireman.  In  certain 
features  of  the  complaint  it  seems  to  be  limited  to  the  placing 
of  an  "  inexperienced  "  fireman  in  control  of  such  an  engine, 
but  the  general  allegations  of  the  letter  and  the  subsequent 
attitude  of  the  complainant  upon  the  hearing  indicated  that 
the  complaint  is  broad  enough  to  be  deemed  a  protest  against 
the  placing  of  any  fireman  in  the  control  of  an  engine  thus 
being  towed,  and  a  demand  that  such  engines  be  manned  by 
engineers. 

The  practice  as  it  now  exists  upon  said  railroad  is  to  dis- 
pense with  the  services  of  an  engineer  upon  a  locomotive 
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when  being  towed  under  steam,  and  to  place  the  same  in  the 
care  of  a  fireman  only.  The  officials  assert  that  caution 
is  used  in  the  selection  of  such  fireman,  that  he  be  competent 
to  discharge  properly  the  duties  arising  in  the  situation. 

Certain  of  these  duties  are  those  of  an  engineer  rather  than 
those  of  a  fireman.  The  supply  of  water  to  the  boilers  must 
be  attended  to,  the  feeding  of  the  lubricants  must  be  constant, 
the  air-brake  system  must  be  kept  in  such  condition  aft  not 
to  counteract  the  efforts  of  the  engineer  upon  the  towing 
engine  to  stop  the  train  at  any  time,  and  the  person  in  charge 
should  have  sufficient  acquaintance  with  the  machinery  and 
running  gear  of  an  engine  to  detect  quickly  any  defect 
developing  therein  and  to  immediately  see  that  proper  means 
are  taken  to  avoid  danger  should  defect  arise. 

Instances  have  been  called  to  the  attention  of  the  Oomr 
mission  where  persons  in  charge  of  engines  thus  being  trans- 
ported, either  through  gross  stupidity  or  the  most  culpable 
carelessness,  ignored  the  plainest  demands  of  prudence  in 
connection  with  the  care  of  their  engine,  showing  an  utter 
absence  of  all  sense  of  the  grave  responsibility  of  the  position 
in  which  they  were  placed.  No  serious  accidents  on  this 
account  have  been  called  to  the  attention  of  the  Commission, 
but  on  several  occasions  the  danger  line  has  been  too  closely 
approached. 

Upon  this  railroad  a  fireman  is  required  to  serve  a  period 
of  four  years  before  he  is  elevated  to  the  rank  of  engineer, 
and  after  he  is  elevated  to  such  rank  he  must  run  his  engine 
a  substantial  number  of  miles  before  he  is  permitted  to 
operate  an  engine  on  through  passenger  trains.  In  this 
regard  the  company  is  to  be  highly  commended  for  requiring 
extended  preparation  before  permitting  an  employee  to 
operate  an  engine,  thus  being  careful  to  safeguard  not  only 
its  employees  but  also  the  persons  and  property  intrusted  to 
its  care. 

It  becomes  an  object  to  the  fireman  not  only  to  discharge 
properly  the  duties  peculiar  to  that  employment,  but  also  to 
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qualify  himself  hj  observation  and  by  receiving  instruction 
to  rise  cfventnallj  to  the  rank  of  engineer^  and  while  perform- 
ing the  duties  of  a  fireman  he  becomes  qualified,  if  he  is 
efficient,  to  afterwards  disdnarge  the  responsibilities  of  the 
more  important  position. 

The  duties  above  enumerated,  which  must  be  discharged 
by  a  person  in  control  of  an  engine  being  towed  under  steam, 
are  the  duties  ordinarily  performed  by  an  engineer,  but  they 
are  mere  elemental  duties  of  that  position,  and  ones  which  a 
fireman  early  in  his  acquisition  of  knowledge  of  the  engine 
ought  to  acquire  and  be  able  to  perform  if  possessing 
ordinary  intelligence  and  sensing  only  a  moderate  degree 
the  responsibility  of  his  position. 

A  fireman  after  a  year  of  actual  service  ought  to  be  suffi- 
eiently  informed  to  be  safely  intrusted  with  the  operation 
of  an  engine  under  such  conditions,  if  eapable  and  alert  But 
it  would  seem  that  the  selection  of  a  fireman  to  perform 
these  duties,  in  view  of  the  experience  which  has  been 
encountered,  ought  not  to  be  left  to  the  foreman,  but  his 
availability  should  be  determined  by  prescribed  examinations 
and  tests  and  stand  of  record. 

JVofn  the  foregoing  it  would  seem  that  it  would  be  entirdy 
safe  to  permit  the  control  of  an  engine  being  towed  under 
steam  to  be  exercised  by  a  fireman,  after  actual  experience 
for  one  full  year  in  the  discharge  of  his  duties,  but  only  upon 
eoaditiom  that  he  has  passed  prop»  examinations  and  tests 
as  to  his  competency  and  ability  to  discharge  all  of  the  duties 
incumbent  upon  a  person  placed  in  charge  of  such  engine, 
said  examinations  to  be  held  and  tests  conducted  by  the  rail- 
road  company  and  a  record  thereof  kept,  at  all  times  access- 
ible to  this  Commission  and  its  representatives. 

All  concur. 
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In  the  Matter  of  the  Complaint  of  George  S.  Buck  as 
Mayor  of  Buffalo,  and  Town  of  Chbbktowaga,  Erie 
county,  against  William  J.  Judge,  and  the  Peoples  Gas 
Light  and  Coke  Company  of  Buffalo,  lessor,  as  to  price 
proposed  to  be  charged  for  manufactured  gas,  as  to  the 
quality  of  the  gaa,  as  to  service  and  facilities,  and  as  to 
plant  and  appliances. 

Also  Complaint  of  respondents,  in  answer,  asking  that  the 
increased  rates  be  approved.     [Case  No.  6436.] 

1.  Defeota  in  service  as  affecting  rates: 

Unless  the  service  given  by  a  public  utility  is  inherently  bad,  or  a 
service  generally  below  the  standard  is  attempted  to  be  supplied,  or 
the  defective  service  is  so  prolonged  as  to  give  it  a  chronic  aspect,  com- 
plaints against  local  and  temporary  failures  of  service  such  as  are 
common  to  all  public  utilities  can  not  properly  be  considered  as  a 
factor  in  the  making  of  the  rate. 

2.  Rate  Unuitation  in  franchise  of  company  which  was  afterward 
merged  by  company  possessing  franchise  free  from  limitation: 

The  Queen  City  Gas  Light  Company  laid  mains  in  the  streets  of  the 
city  of  Buffalo  under  an  act  of  the  legislature  which  limited  the  price 
to  be  charged  for  gas.  Later  the  company  was  merged  into  the  Peoples 
Gas  Light  and  Coke  Company  of  Buffalo,  and  the  latter  company  leased 
all  of  its  property  to  the  Buffalo  Gas  Company,  which  also  became  the 
owner  of  the  stock  and  bonds  of  the  Peoples  Company.  The  present 
operator  has  become  the  owner  of  the  franchises  and  properties  of  all 
of  the  companies,  including  the  lease  and  including  also  a  franchise 
which  was  held  by  the  Buffalo  Gas  Company  to  lay  and  maintain  mains 
in  all  of  the  streets  of  the  city  of  Buffalo,  which  contains  no  limitation 
upon  the  price  to  be  charged. 

Held,  that  the  limitation  upon  the  price  which  might  be  charged 
by  the  Queen  City  Company  does  not  apply  to  gas  furnished  from  mains 
laid  under  its  restricted  franchise,  in  streets  included  within  the  unre- 
stricted franchise  of  the  Buffalo  Gas  Company,  and  now  operated  by 
the  common  owner  of  'both  franchises. 

3.  A  gas  lighting  company  can  not  he  required  to  hwXd  and  moAntoA/n 
a  ooke  plant  as  a  means  of  cheapening  gas  output: 

A  gas  lighting  company  can  not  be  required  by  the  Public  Service 
Commission  to  construct  and  maintain  a  coke  plant  on  the  theory  that 
the  byproduct  gas  from  such  a  plant  would  provide  the  public  with  a 
cheaper  supply  of  gas  than  the  company  is  now  furnishing. 
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4.  BaMs  for  rate : 

The  public  is  entitled  to  be  served  by  a  reasonably  modern  plant 
which  is  not  obsolete  or  wasteful  in  its  method  and  which  turns  out  its 
product  with  some  reasonable  degree  of  economy.  And  where  by  reason 
of  antiquated  plant  and  methods,  and  of  the  results  of  ruinous  competi- 
tion the  manufactured  gas  supplied  by  a  lighting  company  must  be 
sold  at  a  price  greatly  in  excess  of  that  generally  preyailing,  in  order 
to  secure  a  reasonable  return  on  the  investment,  the  Commission  has 
power  to  fix  what  it  considers  a  commercial  price  —  what  the  traffic 
will  bear  —  having  also  a  close  relation  to  what  would  be  an  approxi- 
mately fair  return  on  the  investment  in  a  reasonably  modem  plant 
conducted  with  a  fair  degree  of  efficiency;  and  in  arriving  at  such 
a  rate  can  be  guided  to  some  extent  by  rates  prevailing  in  other  com- 
mxmities  of  comparable  size  and  location. 

5.  Differential  between  rates  for  public  and  for  private  lighting: 

A  slight  differential  between  rates  for  public  and  for  private  light- 
ing is  not  vital  where  the  relation  of  each  rate  to  the  total  revenue  is 
considered  in  the  making  of  both  rates,  and  where  there  is  some  saving 
in  expense  on  the  gas  furnished  the  municipality  it  is  proper  that  the 
rate  for  such  gas  should  be  slightly  lower  than  the  rate  for  private 
lighting. 

Decided  July  24,  1919. 

Appearances: 

Frederic  C.  Rupp  and  Herbert  A.  Hickman,  Assistants 
Corporation  Counsel,  Buffalo,  for  complainant. 

Kenefich,  Cooke,  Mitchell  &  Bass  (by  Daniel  J.  Kenefick), 
Marine  Bank  Building,  Buffalo,  as  attorneys  for  respondents. 

Hill,  Chairman: 

This  complaint  is  made  on  behalf  of  the  City  of  Buffalo 
against  the  new  schedule  of  rates  for  artificial  gas  to  be 
furnished  to  the  City  of  Buffalo  and  its  inhabitants,  which 
became  effective  May  27,  1918.  The  new  rate  increased  the 
price  to  private  consumers  from  $1.20  to  $1.65  per  M  cubic 
feet,  with  a  discount  of  20  cents  per  M  for  prompt  payment, 
and  increased  the  price  paid  by  the  municipality  for  lighting 
its  streets  and  buildings  from  a  flat  rate  of  90  cents  to  $1.65, 
with  the  same  discount.  Thus  the  new  schedule  proposed 
one  uniform  rate  for  both  public  and  private  lighting.     The 
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schedule  further  requires  a  deposit  of  $7.50  for  each  main  to 
curb  service  installation,  with  certain  conditions  which  are 
not  material  as  this  feature  of  the  tariff  is  not  seriously 
challenged. 

The  ground  of  the  complaint  is  that  the  increased  rates 
are  unjust  and  unreasonable,  excessive,  and  unlawful. 

Allegation  is  also  made  that  Mr.  Judge  is  an  officer  of  the 
National  Fuel  Gas  Company,  which  in  turn  owns  the  stock 
of  the  Iroquois  Natural  Gas  Company,  which  latter  company 
supplies  the  natural  gas  to  the  city  and  its  inhabitants,  and 
that  said  National  Fuel  Gas  Company  is  the  beneficial  owner 
of  the  artificial  gas  plant,  which  has  purchased  both  the 
natural  and  artificial  gas  plants  for  the  purpose  of  obtaining 
the  full  control  of  all  gas  supplied  to  Buffalo,  both  natural 
and  artificial. 

Allegation  is  also  made  that  the  90-eent  rate  for  gas  to 
the  municipality  was  fixed  by  this  Commission  in  1913,  and 
that  one  of  the  chief  factors  in  establishing  so  high  a  rate 
was  the  fact  that  there  was  natural  gas  competition,  which 
by  the  recent  purchase  of  Mr.  Judge  and  the  present  bene- 
ficial ownership  of  both  plants  is  wholly  eliminated. 

Another  allegation  is  that  the  artificial  coal  gas  plant 
operat-ed  by  Judge  is  grossly  inadequate,  antiquated,  and 
wasteful,  and  its  use  fails  to  furnish  the  full  measure  of  the 
productivity  or  earning  value  of  the  franchises  now  held  by 
him. 

Claim  is  also  made  that  a  certain  franchise  owned  by 
Judge,  originally  secured  by  the  Queen  City  Gas  Light  Com- 
pany,  contains  a  statutory  limitation  upon  the  price  to  be 
charged  thereunder,  and  that  such  price  is  exceeded  by  the 
new  schedule. 

It  is  further  claimed  that  the  service  supply,  instrumen- 
talities and  facilities,  and  the  quality  and  component  parts 
of  the  gas  supplied  axe  unsafe  and  inadequate  for  the  con- 
sumption proposed. 

All  of  the  allegations  of  the  complaint  are  formally  denied, 
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but  on  the  hearings  Mr.  Judge  admitted  that  the  National 
Fuel  Gas  Company  is  the  beneficial  owner  of  the  artificial 
gas  plant  and  property  to  which  this  proceeding  relates  and 
of  which  he  is  the  l^al  owner.  We  do  not  conceive  that  this 
fact  has  any  particular  bearing  on  the  question  of  rates, 
except  as  it  may  admit  of  the  inference  that  the  competition 
between  the  two  properties  will  naturally  be  less  severe. 
We  will  therefore  proceed  to  discuss  the  issues  raised. 

CX)MPLAINTS  AGAINST  SERVICE 

Upon  the  hearing,  evidence  was  produced  by  the  city  to 
show  that  poor  service  resulted  for  a  considerable  period  in 
the  immediate  vicinity  of  the  water  gas  plant.  This  was  in 
the  Summer  and  Fall  of  1918.  The  testimonv  of  one  wit- 
ness,  which  was  typical  of  all  the  evidence,  was  that  the 
flame  would  "pop"  into  the  mixer:  there  would  be  a  lower- 
ing of  the  flame  and  it  would  have  to  be  turned  down ;  that 
turning  it  on  full  she  would  get  a  limited  amount  of  flame, 
which  took  longer  to  cook  or  boil  because  of  the  resultant 
ineflSciency  of  the  heat.  Following  such  complaints  the  city 
chemist,  whose  routine  duty  it  is  to  make  frequent  tests, 
experimented  in  the  neighborhood  in  question,  and  found 
that  in  the  morning  hours  the  tests  showed  from  480  to  580 
b.  t.  u.,  and  in  the  evening  some  of  them  were  as  low  as 
482,  although  others  exceeded  the  standard.  This  testimony 
was  not  contradicted.  The  standard  of  gas  service  required 
by  the  rules  of  the  Commission  is  an  average  minimum  of 
585  b.  t.  u.  The  popping  of  the  gas  was  apparently  due  to 
the  mixing  of  the  water  gas  and  coal  gas,  causing  a  backfire 
and  the  flame  going  into  the  mixer,  a  condition  which  can 
be  remedied  by  adjustment  of  the  mixer,  and  the  company 
was  sending  its  employees  to  houses  where  trouble  was 
reported  to  make  the  required  adjustments.  The  city  chemist 
makes  daily  tests  of  heat  units,  and  except  as  to  those  • 
particular  tests  in  the  limited  territory  there  was  no  failure 
of  heat  units. 

Another  ground  of  complaint  was  that  extensions  of  mains 

11 
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had  been  refused  on  certain  streets,  but  since  that  testimony 
was  given  these  extensions  have  been  ordered  by  the  Commis- 
sion and  the  orders  have  been  complied  with. 

Such  sporadic  defects  of  service  as  have  been  thus  shown 
are  common  to  all  public  service  utilities,  and  it  is  an  impor- 
tant function  of  the  Commission  to  trace  them  to  their  source 
and  see  that  they  are  remedied,  and  its  employees  are  con- 
stantly occupied  with  such  duties.  The  Commission  realizes 
fully  the  importance  to  the  consumer  of  satisfactory  service 
and  that  it  is  scant  comfort  to  be  assured  that  correction  will 
be  made.  At  the  same  time,  unless  the  service  is  inherently 
bad,  or  a  service  generally  below  the  standard  is  attempted 
to  be  supplied,  or  the  defective  service  is  so  prolonged  as  to 
give  it  a  chronic  aspect,  such  complaints  can  not  properly 
be  considered  in  a  rate  case.-  Where  poor  service  is  general 
or  inherent,  the  courts  have  justly  held  that  the  rate  diall 
not  exceed  the  value  of  the  service  rendered ;  or  expressed  in 
another  way,  that  the  poor  quality  of  the  service  in  general 
may  properly  be  taken  into  consideration  in  making  rates. 
But  in  this  case  the  defective  service  was  local  and  temporary, 
and  we  do  not  consider  the  defects  to  have  been  of  such  a 
character  that  they  should  be  considered  as  a  factor  in  the 
making  of  the  rate. 

QUEEN  CITY  FRANCHISE 

Upon  the  oral  argument,  counsel  for  the  city  strongly 
insisted  that  by  reason  of  the  limitation  of  the  price  for  gas 
which  the  Queen  City  Gas  Light  Company  was  permitted  to 
charge  by  the  provisions  of  the  special  statute  [chapter  556, 
laws  1893]  under  which  that  company  secured  its  right  to 
lay  mains  in  the  city  streets,  Mr,  Judge,  as  owner  and 
operator  of  the  franchises  of  the  Buffalo  Gas  Company  and 
of  the  Peoples  Gas  Light  and  Coke  Company,  the  latter 
company  having  acquired  the  above  mentioned  franchise 
rights  of  the  Queen  City  Company,  is  similarly  limited. 

The  facts  in  this  connection  are  that  the  Queen  City  Com- 
pany was  organized  under  the  general  laws  of  the  State,  and 
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by  a  special  statute  [chapter  556,  laws  1893]  acquired  the 
right  to  lay  its  mains  in  the  streets  of  the  city  under  restric- 
tions which  fixed  the  maximum  price  to  be  charged  for  gas 
at  $1.30  gross  and  $1.10  net.  In  1897  this  company  was 
merged  into  the  Peoples  Gas  Light  and  Coke  Company,  and 
that  company  gave  a  lease  of  all  of  its  property  to  the  Buffalo 
Gas  Company,  upon  conditions  which  required  the'latter  com- 
pany to  pay  the  cost  of  operation  and  maintenance  plus  cer- 
tain raxes ;  the  Buffalo  Gas  Company  also  became  the  owner 
of  the  bonds  and  stock  of  the  Peoples  Company.  Following 
a  receivership  of  the  Buffalo  Gas  Company,  Judge  acquired 
the  property  of  that  company,  including  the  securities  of  the 
Peoples  Company,  at  foreclosure  sale,  and  thus  came  into 
direct  ownership  of  the  property  of  the  Buffalo  Gas  Com- 
pany, including  a  franchise  to  lay  and  maintain  mains  in 
all  of  the  city  streets,  and  also  into  the  ownership  of  the  lease 
of  the  Peoples  Company  plant  and  possession  of  the  bonds 
and  stocks  of  that  company.  During  the  receivership  the 
receivers  of  the  Buffalo  Gas  Company  operated  the  plants  of 
both  companies,  that  of  the  Peoples  Company  being  operated 
under  the  lease,  and  when  Mr.  Judge  succeeded  in  the  owner- 
ship he  continued  and  still  continues  to  operate  both  plants 
under  the  same  conditions. 

The  claim  on  the  part  of  the  city  is  that  under  this  state  of 
facts  Mr.  Judge  is  limited  to  the  price  fixed  by  the  Queen 
City  franchise,  not  only  for  the  gas  distributed  through  the 
mains  which  were  constructed  by  that  company  but  with 
respect  to  the  gas  distributed  generally  through  the  system. 

The  authority  cited  by  the  counsel  (Ches.  &  Ohio  R,  R.  v. 
Virginia,  94  U.  S.  318)  is  to  the  effect  that  where  a  railroad 
corporation  enjoying  an  exemption  from  certain  taxation  by 
the  provisions  of  the  special  statute  under  which  it  was 
organized,  is  merged  with  another  railroad  corporation 
which  has  no  such  exemption,  under  a  statute  which  provides 
that  the  resultant  corporation  shall  enjoy  all  the  privileges 
which  were  enjoyed  by  the  merged  corporations,  the  exemp- 
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tion  from  taxation  shall  apply  only  to  the  property  acquired 
from  that  one  of  the  merged  corporations  which  previously 
enjoyed  the  exemption.  If  that  case  were  applicable  here  at 
all,  it  would  be  authority  only  for  the  proposition  that  the 
limitation  as  to  rate  which  was  imposed  by  statute  upon  the 
Queen  City  Company  must  still  apply  to  the  three  miles  of 
mains  which  were  laid  by  that  company  and  acquired  from 
it  by  the  Peoples  Company  now  controlled  by  Judge.  But 
I  think  the  principle  referred  to  has  no  application  here. 

The  situation  is  that  Mr.  Judge  has  acquired  the  right  to 
operate  two  different  franchises  covering  the  streets  in  which 
the  Queen  City  mains  were  laid,  and  it  would  seem  to  follow, 
that  having  two  franchises  in  the  same  streets,  Judge  will  be 
deemed  to  be  operating  under  that  which  is  the  more  favor- 
able to  him.  Upon  any  theory,  it  would  seem  that  the 
greater  must  be  deemed  to  include  the  less.  This  same  ques- 
tion in  essence  was  determined  in  the  case  of  City  of  Ver- 
milion  v.  Northwestern  Telephone  Exchange  (U.  S.  Circuit 
Court  of  Appeals,  8th  Circuit),  reported  in  189  Federal 
Reporter  p.  289.  In  that  case  the  Northwestern  Telephone 
Exchange  had  a  franchise  in  the  public  streets  unrestricted 
as  to  its  duration,  but  instead  of  constructing  its  own  lines 
thereunder,  purchased  the  existing  lines  of  another  company 
which  were  constructed  under  a  franchise  given  the  other 
company  for  a  restricted  period,  and  it  was  sought  to  impose 
this  restriction  on  the  Northwestern  Company.  The  court, 
affirming  the  court  below,  held  that  the  Northwestern  Com- 
pany, having  itself  an  unrestricted  right  to  place  wires  and 
poles  in  the  streets  for  a  local  exchange,  may  use  the  property 
freed  from  the  restriction  under  which  the  wires  were 
originally  placed  in  the  streets. 

We  must  dismiss  the  city's  contention  in  this  behalf  as 
being  without  merit. 

THE  COKE  OVEN  PROCESS 

One  important  contention  on  the  part  of  the  city  was  that 
the  cost  of  production  and  distribution  of  the  company's  out- 
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put  by  suitable  methods  would  permit  it  to  sell  its  product 
at  rates  much  lower  than  those  propo.-ed ;  that  the  company 
owes  to  the  public  the  duty  to  use  the  natural  advantages 
which  its  location  in  the  city  of  Buffalo  gives  to  it,  and  to 
employ  modern  instrumentalities  and  devices  to  the  end  that 
great  saving  can  be  had  in  material  and  labor.  With  this 
introductory  statement,  the  counsel  proceeded  to  develop  the 
argument  that  the  method  which  the  company  shouM  adopt 
to  lessen  its  cost  of  production  was  the  substitution  for  its 
present  manufacturing  plants  of  what  is  known  as  the 
"byproduct  coke  oven  method,"  or  else  the  acquisition  of  a 
supply  of  such  gas  from  concerns  which  conduct  such  plants. 
He  argues  that  in  every  city  of  the  United  States  where  there 
is  furnished  to  the  public  gas  produced  in  byproduct  coke 
ovens,  the  price  thereof  is  upward  of  50  per  cent  less  than  it 
is  in  Buffalo,  and  that  steps  should  be  taken  to  obtain  such 
inexpensive  surplus  gas  so  that  the  citizens  generally  may 
benefit.  One  of  the  city's  expert  witnesses,  through  whom 
it  elucidated  this  argument,  was  Professor  Forrest  of  Indian- 
apolis, who  conducts  the  municipal  byproduct  coke  oven  plant 
which  supplies  that  city  with  gas.  Mr.  Forrest,  in  describing 
the  installation  of  that  method  in  Indianapolis,  said,  "  My 
problem  was  to  produce  gas  and  sell  it  at  sixty  cents  and 
make  the  company  live.  I  realized  that  this  could  not  be 
done  except  by  operating  byproduct  coke  ovens.  Tliorofoic 
the  company  started  with  the  distinct  intention  of  operating 
byproduct  coke  ovens  and  depending  on  them  for  its  chief 
source  of  supply  ". 

Mr.  Frank  B.  Baird,  president  of  the  Buffalo  Union  Fur- 
nace Company,  an  authority  on  the  coke  situation  in  Buffalo, 
was  also  introduced  as  a  witness  on  the  part  of  the  city,  and 
testified  to  the  effect  that  quite  probably  the  City  of  Buffalo 
could  successfully  follow  the  example  of  Indianapolis  and 
establish  a  byproduct  coke  oven  gas  plant,  and  by  selling  the 
coke  to  the  commercial  trade  and  treating  the  gas  as  a 
byproduct,  furnish  gas  to  consumers  at  very  much  lower  rate 
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than  they  would  otherwise  be  obliged  to  pay.  Of  course 
what  the  city  can  do  in  this  respect  Mr.  Judge  or  anyone  else 
can  do,  except  that  obviously,  if  Mr.  Judge  should  do  it,  he 
could  not  be  expected  to  treat  the  gas  as  a  byproduct  in  the 
sense  of  charging  all  of  the  operating  expenses  against  the 
coke  product  and  crediting  all  of  the  resulting  profit  to  the  gas 
product,  as  is  evidently  done  in  the  Indianapolis  municipal 
plant.  Furthermore,  in  order  to  make  such  a  plant  pay,  in 
the  opinion  of  Mr.  Baird,  a  very  large  plant  would  be 
required,  very  much  larger  than  is  required  for  a  gas  plant 
of  suitable  size  to  furnish  gas  alone.  There  would  be  a  very 
large  output  of  coke  for  which  a  constant  market  must  be 
found.  The  investment  would  be  very  great,  and  the  com- 
pany or  municipality  embarking  upon  this  important  enter- 
prise would  of  course  be  subject  to  the  usual  hazards  of  large 
business  operations  in  the  commercial  world.  In  order  to 
insure  a  continuous  gas  supply  the  plant  would  necessarily 
be  required  to  be  kept  in  constant  operation,  and  if  there  were 
failure  at  any  time  to  find  a  constant  and  continuing  market 
for  the  coke  product  at  satisfactory  prices,  difficulty  would 
ensue  because  of  the  impossibility  of  storing  any  large  quan- 
tity either  of  coke  or  of  gas. 

In  this  connection  the  city  endeavored  to  establish  as  a 
fact  that  Buffalo,  being  a  metallurgical  center,  the  required 
market  for  the  coke  output  could  be  found  at  home  in  the 
various  local  steel  plants.  It  appears,  however,  that  the 
owners  of  these  steel  plants  prefer  as  far  as  possible  to  be 
"  self-contained,"  in  the  sense  that  they  prefer  to  produce 
their  own  coke,  using  the  byproduct  gas  for  re-heating  their 
iron  in  their  blast  furnaces  and  molds ;  and  most  of  the  large 
plants  in  the  Buffalo  district  are  pursuing  that  policy.  It 
would  seem  to  be  obvious  also  that  if  either  the  city  or  a  gas 
company  undertook  the  suggested  enterprise  and  found  itself 
compelled  to  manufacture  and  sell  a  large  and  constant 
supply  of  coke  in  order  that  the  byproduct  gas  should  be 
available,  it  would  be  obliged  to  accept  such  price  as  it  could 
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get  from  time  to  time,  because  it  would  have  no  option  but 
to  continue  the  supply :  it  could  not  stop  if  the  price  became 
unsatisfactory. 

The  city's  witness,  Bloss,  who  is  superintendent  of  the 
coke  plant  of  the  Lackawanna  Steel  Company,  located  just 
across  the  Buffalo  city  line,  was  strongly  of  the  opinion  that 
the  gas  company  should  build  and  operate  a  coke  plant  and 
sell  the  coke  either  in  and  near  the  city  to  existing  steel 
plants,  or  if  necessary,  find  a  market  in  New  England  or 
other  outside  points.  But  on  cross-examination  it  seemed 
evident  that  he  had  overestimated  the  possible  local  demand, 
and  of  course  the  New  England  market,  assuming  it  to  exist, 
would  involve  the  cost  of  transportation  thither,  which  on 
coarse  commodities  like  coke  is  a  very  serious  factor. 

No  doubt  if  the  respondent  Judge  could  purchase 
byproduct  coke  oven  gas  and  mix  it  with  his  manufactured 
gas,  the  problem  would  be  largely  solved,  provided  enough 
could  be  purchased  and  the  supply  proved  to  be  steady  and 
reliable.  Mr.  Judge  testified  that  he  had  endeavored,  with- 
out success,  to  obtain  such  a  supply,  but  that  he  hoped  so  to 
do.  Mr.  Baird  points  out  in  this  connection  that  a  coke 
company  which  should  undertake  to  guarantee  a  constant 
supply  of  gas  would  necessarily  be  obliged  to  charge  much 
more  for  it  than  for  its  intermittent  and  incidental  surplus. 
Judge  states  that  when  he  bought  the  Buffalo  plant  it  was 
with  the  intention  of  giving  Buffalo  what  he  believed  it  never 
had  had,  a  full,  complete,  and  adequate  service,  and  that  he 
has  made  no  change  in  his  ideas  in  that  respect.  He  stated 
further  that  he  had  considered  the  idea  of  erecting  a 
byproduct  coke  oven  plant  but  had  formulated  no  plan.  Mr. 
Baird  advised  against  such  an  attempt  as  an  economical  ven- 
ture for  the  purpose  proposed,  stating  that  in  his  judgment 
if  the  main  object  in  view  was  to  supply  gas  for  lighting  and 
domestic  purposes  the  better  plan  would  be  not  to  attempt 
to  produce  it  as  a  byproduct  but  to  do  so  by  means  of  a  gas 
plant  pure  and  simple. 
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I  think  enough  has  been  said  to  indicate  that  it  would  be 
a  questionable  enterprise,  economically  considered,  to  attempt 
to  obtain  a  cheap  supply  of  gas  through  the  operation  of  a 
coke  plant  installed  for  that  purpose.  To  be  sure,  it  is 
claimed  there  are  instances  where  it  has  been  done,  still  we 
have  not  yet  seen  the  ultimate  results  of  those  undertakings. 
But  even  if  such  an  enterprise  should  seem  to  be  a  wise  ven- 
ture, the  Commission  could  not  force  Mr.  Judge  to  adopt  it. 
The  whole  subject  was  considered  in  the  former  rate  case 
[No.  1894],  and  the  Commission  then  disposed  of  it  by 
saying  — 

If  the  coke  oven  theory  is  to  be  adopted  by  the  Commission,  the 
power  of  the  Commission  extends  to  forcing  the  company  to  go  into 
the  coke  business  as  its  principal  business,  usin^  the  gas  derived  there- 
from as  a  byproduct  only.  New  and  improved  process  of  manufacture 
may,  imder  proper  circumstances,  be  insisted  upon  by  the  Commission, 
but  such  is  not  the  case.  It  is  not  a  new  and  cheaper  process  of  manu- 
facture which  is  demanded,  but  entrance  upon  a  new  business  with  its 
attendant  investment  and  risks. 

The  view  then  taken  by  the  Commission  is  equally  applic- 
able to  the  present  state  of  facts,  and  to  it  we  feel  impelled 
to  adhere. 

Nor  do  I  see  how  the  Commission  can  require  Mr.  Judge 
to  secure  a  supply  of  coke  oven  gas  from  manufacturers  of 
coke.  It  has  not  the  power  to  make  such  an  order.  He 
says  he  is  desirous  of  so  doing,  aid  it  is  so  clearly  to  his 
interest  to  carry  that  desire  into  effect  that  compulsion  would 
seem  to  be  superfluous  even  if  we  had  the  power  to  apply  it. 

DIFFERENTIAL  BETWEEN  RATES  FOR  PUBLIC  AND 

PRIVATE  LIGHTING 

Before  the  filing  of  the  present  tariff  there  existed  a  differ- 
ential of  substantially  10  per  cent  between  the  price  for  pri- 
vate lighting  and  that  for  public  lighting.  Mr.  Judge  now 
seeks  to  eliminate  this  differential,  claiming  that  the  costs  of 
the  two  services  are  substantially  equal.  The  city,  on  the 
other  hand,  claims  that  by  reason  of  the  different  character 
of  the  greater  part  of  the  city  service,  namely  the  street  light- 
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ing  which  dispenses  with  the  use  of  meters,  it  is  less  expen- 
sive to  furnish.  A  consideration  of  the  testimony  satisfies 
me  that  there  is  some  saving  in  expense  on  the  gas  furnished 
the  municipality,  and  that  a  slight  diflFerenoe  should  be  recog- 
nized in  fixing  the  two  rates.  As  long  as  this  difference  is 
normal  or  slight  the  question  is  not  a  vital  one,  because  the 
relation  of  each  rate  to  the  total  revenue  is  considered  in  the 
making  of  both  rates. 

THE  GAS  PROPERTY  AND  THE  RATES 

The  plants  owned,  controlled,  and  operated  by  Judge  con- 
sist of  the  coal  gas  plant  in  Buffalo  acquired  by  him  at  fore- 
closure sale  from  the  Buffalo  Gas  Company,  together  with 
its  mains  and  other  property,  and  the  water  gas  plant  of  the 
Peoples  Gas  Light  and  Coke  Company.  The  principal  gas 
output  comes  from  the  coal  gas  plant.  The  history  of  the 
plants  is  briefly  as  follows : 

The  Buffalo  Gas  Light  Company  began  business  in  1848 
and  established  its  coal  gas  plant  at  Genesee  and  Jackson 
streets,  the  present  location. 

The  Citizens  Gas  Company  was  established  in  1871  on  the 
Court  Street  site  and  erected  a  coal  gas  plant  there.  In 
1871  the  Mutual  Company  was  established  and  built  a  coal 
gas  plant  on  Elk  street.  Both  of  these  plants  have  since  been 
demolished. 

In  1897  the  Buffalo  City  Gas  Company  was  established 
and  took  over  the  Citizens  Company,  and  ip  1889  the  Buffalo 
Gas  Light  Company  and  the  Buffalo  City  Gas  Company  con- 
solidated into  the  Buffalo  Gas  Company,  and  shortly  there- 
after in  the  same  year  the  latter  company  merged  the  Mutual 
Company.  In  this  manner  the  Buffalo  Gas  Company 
acquired  all  of  the  artificial  gas  plants  in  Buffalo,  their  prop- 
erties and  franchises,  except  the  Peoples  Company. 

In  1893  the  Queen  City  Gas  Light  Company  was  organ- 
ized and  built  a  small  plant  at  the  foot  of  Court  street.  In 
1897  the  Peoples  Gas  Light  and  Coke  Company  was  organ- 
ized, and  in  or  about  that  year  merged  the  Queen  City  Com- 
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pany  and  constructed  a  water  gas  plant  at  the  comer  of 
Bradley  and  Dart  streets.  In  1901  a  lease  of  the  property 
of  the  Peoples  Company  was  made  to  the  Buffalo  Gas  Com- 
pany, which  also  acquired  the  ownership  of  the  bonds  and 
stock  of  the  Peoples  Company,  and  from  that  time  on  the 
Buffalo  Gas  Company  operated  both  plants  in  connection 
with  each  other. 

The  financial  history  of  these  transactions  has  been  quite 
fully  dealt  with  in  a  former  rate  case  which  was  determined 
in  1913  [case  'No.  1894],  in  an  elaborate  opinion  by  former 
chairman  Stevens.  Those  transactions  all  took  place  before 
the  advent  of  regulatory  commissions.  Securities  were  very 
freely  issued  against  the  properties  and  franchises,  and  it  is 
evident  that  the  right  to  manufacture  and  distribute  artificial 
gas  for  illuminating  purposes  was  deemed  of  much  value,  and 
such  properties  were  in  great  demand  by  financial  men  for 
purposes  of  exploitation.  Especially  was  the  elimination  of 
competition  highly  valued.  The  result  of  the  operations 
mentioned  was  substantially  to  eliminate  competition  and 
place  the  BujHFalo  Gas  Company  in  complete  control  of  the 
field.  The  expense  was  great,  however,  the  securities  out- 
standing at  the  consummation  of  the  transactions  in  question 
being  about  $6,000,000  in  bonds  and  $7,000,000  in  stock. 

Thirteen  years  later,  receivers  for  the  properties  were 
appointed  in  an  action  to  foreclose  the  mortgage  securing  the 
bonds,  resulting  in  a  foreclosure  sale  at  public  auction  in 
1917,  wherein  Mr.  Judge  became  the  purchaser  at  his  bid  of 
about  $2,500,000.  Mr.  Judge  now  claims  that  he  must 
increase  the  rates  to  be  charged  for  the  output  nearly  50  per 
cent,  or  to  $1.45  net  per  M  cubic  feet,  in  order  to  secure 
sufficient  revenue  to  yield  expenses  of  operation,  and  that  if 
he  is  to  secure  any  return  on  his  investment  in  the  property 
he  must  be  allowed  a  very  much  higher  rate.  A  very  simple 
computation  indicates  that  if  we  accept  Mr.  Judge's  figures 
for  operating  costs  in  1918,  and  compute  6  per  cent  return  on 
his  claimed  investment  of  $3,000,000,  a  price  much  in  excess 
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of  $1.45  must  be  allowed.  The  company  shows  that  with  the 
increased  rates  in  operation  a  deficit  of  about  $37,000  resulted 
from  four  months'  operation  ended  September  30,  1918. 
This  would  give  us  $111,000  for  twelve  months.  The  four 
months  in  question  are  summer  months,  when  the  consump- 
tion is  light.  Assume  that  on  the  year's  operations  the  deficit 
would  be  halved,  and  we  get  a  loss  of  say  $55,000;  add  to 
this  $180,000  for  return  on  investment,  making  a  total 
shortage  of  return  of  $235,000  at  the  $1.45  rate.  The  sales 
in  1918  were  745,397  M  cubic  feet.  To  make  up  in  revenue 
the  required  $235,000  therefore  calls  for  a  further  addition 
to  the  price  ($235,000  -r-  745,397,000)  of  something  over 
30  cents  per  M  cubic  feet,  which  added  to  the  net  price  of 
$1.45  gives  $1.75.  This  computation  is  only  an  illustration 
to  indicate  approximately  the  rate  which  must  logically  result 
from  an  acceptance  of  Mr.  Judge's  demands,  because 
although  the  filed  rate  is  $1.45,  the  proceeding  opens  up  the 
whole  question  of  what  is  a  just  and  reasonable  rate,  and  in 
his  brief  Mr.  Judge's  counsel  demands  that  the  just  and 
reasonable  rate  be  fixed,  whether  or  not  it  exceeds  the  filed 
rate. 

We  thus  find  that  Mr.  Judge,  in  order-  to  make  a  6  per 
cent  return  on  a  relatively  small  claimed  investment,  if  we 
accept  his  own  figures,  must  get  a  net  price  of  approximately 
$1.75  per  M  cubic  feet  for  his  output. 

If  such  rata  be  justified,  we  would  naturally  expect  to  find 
it  somewhat  in  line  with  the  prices  charged  or  demanded  in 
other  communities  fairly  comparable  with  Buffalo  in  size  and 
character  and  with  respect  to  costs  of  production  and  distri- 
bution. Such  a  comparison  would  not  be  decisive  of  the 
Buffalo  rate,  but  it  naturally  suggests  itself  and  may  throw 
light  on  the  subject.  We  find  the  rates  prevailing  in  the 
large  cities  elsewhere  throughout  the  District  are  as  follows : 

Eochester,  $0.95  per  M  cubic  feet,  effective  July  1,  1918. 

Utica,  $1.10  per  M  cubic  feet,  less  10  cents  for  prompt 
payment,  effective  July  1,  1916. 
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Syracuse,  $0.95  per  M  cubic  feet,  effective  July  1,  1918. 

Albany,  $1.15  per  M  cubic  feet,  effective  June  20,  1919. 

Troy,  $1  per  M  cubic  feet,  effective  May  1,  1916. 

In  some  of  these  cities,  however,  it  is  evident  that  the 
electric  operations  are  to  a  very  considerable  extent  carrying 
the  gas  operations,  although  that  is  not  true  in  either 
Rochester  or  Albany. 

When  we  go  outside  of  New  Tork  state  we  find  the  follow- 
ing, according  to  Brown's  Directory  for  1917: 

Denver 90.95  $0.80 

Hartford.  Conn $1.00  to   0.85  0.90  to   0.75 

Atl&nta,  Qa 1 .  10  to   0.80  —10?^  discount 

SpringBeld,  lU 1 .20  1.03 

Baltimore.  Md 0.85  0.76 

Springfield.  Maas 1.00  0.85 

(Outlying  diatricts  higher  rate) 

Minneapolia 0.92  0.77 

St.  Louifl 0.85  0.75 

Omaha,  Neb 1.10  1 .00 

Cleveland,  Ohio 0.85  0.80 

Portland.  Ore 1.00  0.95 

Pittsburgh,  Penna 1 .20  1 .00 

rp^,^^                                                                      /Light  1.10  0.95 

^^"^^ \Fuel    0.87  0.70 

Milwaukee,  Wis.  (monthly  increment  rate) 0.75  max.  0.45  min. 

Toronto 1.00  0.70 

Doubtless  some  of  these  prices  have  since  been  increased. 

These  points  have  been  selected,  not  with  a  view  to  making 
an  unfavorable  showing  for  the  Buffalo  price,  but  with  the 
idea  of  including  all  cities  of  the  country  of  reasonably  com- 
parable size  for  the  purpose  of  a  general  comparison. 

A  conspicuous  feature  of  this  comparison  is  the  showing 
of  the  neighboring  city  of  Rochester  with  a  smaller  popula- 
tion. An  investigation  of  the  comparative  costs  of  produc- 
tion and  distribution  of  the  Buffalo  and  Rochester  companies, 
as  taken  from  their  official  reports,  discloses  the  following: 

Comparative  Oaa  Costs  per  M  eu.fl.,  Buffalo  and  Rochester ,  1918 

Buffalo,  RoeheBi€r, 

eerUs  cents 

Production  expenses *  110.15  ^  60.25 

Less  residuals  produced *  55.88  150.87 

Net  production  expenses  or  "cost  in  holder" *54.27  *  18.38 

Tran«)mission  and  distribution  expenses * 32.40  *  4.85 

Municipal  street  lighting  expenses <  3 .  16  

Commercial  expenses <5.29  *  5.58 

General  and  miscellaneous  expenses *  17.86  *  13 .61 

Total  operating  expenses «  120.59  *58.08 

1  Per  M  eu.ft.  produced  at  new  coal  gas  plant. 

s  Per  M  ou.ft.  all  gas,  coal  or  water,  sold  m  Rochester. 

*  Per  M  ou.ft.  produced  at  ooal  gas  plant. 

*  Per  M  ou.ft.  all  gas,  ooal  or  water,  sold  by  Wm.  J.  Judge  (Buffalo  Gas  Co.). 
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The  Rochester  plant,  like  that  in  Buffalo,  is  a  coal  gas 
plant,  with  an  auxiliary  water  gas  plant,  but  the  former  is  a 
new  and  modem  plant  with  railroad  comieetions.  It  will  be 
noted  that  the  Rochester  coal  gas  plant  produces  gas  at  a 
"cost  in  holder"  of  18.38  cents  per  M  cubic  feet,  against 
54.27  cents  for  the  same  item  in  the  Buffalo  coal  gas  plant, 
a  difference. of  about  36  cents;  while  in  expense  of  transmis- 
sion and  distribution  there  is  an  excess  in  the  Buffalo  plant 
over  Rochester  of  about  28  cents.  Taking  the  whole  table, 
we  find  gas  at  the  burner  apparently  costing  at  least  100  per 
cent  more  in  Buffalo  than  in  Rochester;  and  in  cents,  62.41 
per  M. 

The  costs  of  gas  coal  in  Buffalo  and  Rochester  are  respec- 
tively $4.36  and  $4.97  as  reported  for  the  year  1918,  a 
difference  of  14  per  cent  in  favor  of  Buffalo.  It  is  thus 
apparent  that  if  Buffalo  could  produce  and  distribute  its  gas 
as  cheaply  as  Rochester,  the  problem  of  price  would  be  sub- 
stantially solved. 

The  Rochester  plant  is  of  the  latest  design  and  the  business 
of  the  company  much  larger  than  that  of  the  Buffalo  plant, 
there  being  no  natural  gas  sold  in  Rochester.  The  compari- 
son is  of  value  only  as  indicating  what  can  be  done  in  the 
gas  business  in  a  neighboring  city  with  a  modem  plant  which 
is  free  from  natural  gas  competition. 

All  of  the  comparisons  indicate  that  Mr.  Judge  is  demand- 
ing a  price  far  in  excess  of  prices  prevailing  generally  in 
the  first  and  second  class  cities.  We  must  look  for  the 
explanation  of  this  apparent  discrepancy,  and  will  gain  some 
light  from  a  further  consideration  of  the  history  of  the 
Buffalo  plant. 

mSTORY  AND  CONDITION  OP  THE  BUFFALO  GAS  PROPERTY 
AS  BEARING  UPON  ITS  OPERATING  COSTS 

We  have  seen  how  within  the  short  period  of  thirteen 
years  the  illuminating  gas  plants  of  Buffalo,  from  being  an 
apparently  profitable  and  highly  desirable  property  capital- 
ized at  about  $13,000,000,  passed  into  the  hands  of  receivers 


334     Public  Service  Commission^  Second  Disteiot 

and  were  sold  at  foreclosure  for  $2,500,000.  The  first  seri- 
ous cause  of  this  disaster  may  be  located  when  we  consider 
that  we  have  no  reason  to  believe  that  the  properties  are  worth 
substantially  more  than  they  have  cost  Mr.  Judge.  In  fact, 
this  cost  checks  very  closely  with  the  valuation  which  was 
put  on  the  property  by  the  Commission  in  the  former  rate 
case  in  1913.  When  we  reflect  that  the  company  was  paying 
interest  on  bonds  approximating  twice  this  value,  and  also 
endeavoring  to  make  a  return  on  a  large  volimie  of  stock 
over  and  above  the  bonds,  we  have  quickly  found  one  of  the 
important  contributions  to  its  dissolution.  Another  cause 
of  probably  equal  importance  was  the  ruinous  competition 
into  which  the  company  was  thrown  with  electric  light 
and  natural  gas.  Buffalo,  located  close  to  Niagara  Falls, 
has  a  relatively  low  priced  supply  of  electric  energy  for  light- 
ing purposes.  I  say  "  relatively  "  because  complaint  is  occa- 
sionally made  by  the  inhabitants  that  the  price  should  be 
lower  than  it  is ;  but  whether  or  not  these  complaints  are  well 
founded,  the  fact  is,  that  as  compared  with  other  cities  of 
similar  size  and  less  favorably  situated  with  r^ard  to 
hydraulic  power,  the  electric  rates  in  Buffalo  are  low;  and 
the  superior  convenience  of  electric  light  for  illuminating 
purposes  is  so  quickly  discovered  by  users  that  even  without 
regard  to  difference  in  price  it  is  a  very  successful  competitor 
with  illuminating  gas. 

But  a  more  deadly  competitor  in  this  particular  case  was 
the  company  which  began  to  supply  natural  gas  to  the  inhabi- 
tants of  Buffalo  primarily  for  fuel  purposes.  This  supply 
was  introduced  about  the  year  1888,  and  while  the  franchise 
granted  to  the  natural  gas  company  by  the  city  in  terms  pro- 
hibits the  use  of  natural  gas  for  illuminating  purposes,  there 
has  been  no  legal  method  of  preventing  the  customer  once 
having  introduced  the  pipes  into  his  house  to  make  such  use 
of  the  gas  as  he  sees  fit.  This  gas  is  sold  at  about  30  cents 
per  M  cubic  feet,  and  when  used  with  the  Welsbach  burner 
provides  a  satisfactory  illuminant.     The  supply  of  this  gas 
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has  extended  to  nearly  all  parts  of  the  city,  and  at  the  present 
time  the  natural  gas  company  has  upward  of  80,000  con- 
sumers in  Buffalo  as  compared  with  about  19,000  supplied 
by  the  Judge  plant.  In  this  interval  Buffalo  has  nearly 
doubled  in  population,  which  has  now  reached  about  500,000. 
The  natural  gas  pipes  have  been  laid  alongside  the  mains  of 
the  illuminating  gas  company,  and  have  not  only  taken  away 
a  very  large  part  of  the  business  which  it  formerly  enjoyed 
but  has  prevented  any  substantial  increase  of  its  business. 
This  is  readily  illustrated  by  the  fact  shown  in  the  evidence 
that  upward  of  16,000  customers  formerly  supplied  by  the 
illuminating  gas  company  have  discontinued  its  service.  The 
service  connections  between  the  main  and  the  curb  in  such 
cases,  which  were  installed  at  the  expense  of  the  illuminating 
gas  company,  are  thereby  rendered  an  unproductive  asset. 
It  thus  appears  that  nearly  half  of  the  service  connections  of 
the  Judge  plant  are  out  of  commission  and  that  its  customers 
are  only  about  one-quarter  in  number  those  of  the  natural  gas 
company.  Had  this  competition  not  been  introduced,  it  is 
obvious  that  in  addition  to  its  existing  19,000  customers  the 
Judge  plant  would  now  have  a  very  large  proportion  of  the 
80,000  customers  of  the  natural  gas  plant.  In  streets  where 
the  illuminating  gas  pipes  are  parallel  to  those  of  the  natural 
gas  company,  it  is  found  that  a  comparatively  small  number 
of  consumers  per  mile  are  reached.  This  condition  is  gen- 
eral throughout  the  city.  It  follows  that  the  cost  of  distribu- 
tion per  thousand  cubic  feet  is  thus  greatly  increased  over  . 
what  it  would  be  in  the  absence  of  this  competition.  This 
fact  alone  must  account  for  a  very  large  percentage  of  the 
discrepancy  between  the  Buffalo  cost  and  the  Rochester  cost 
of  transjwrtation  and  distribution. 

CONDITION  OP  THE  BUFFALO  COAL  GAS  PLANT 

Neither  of  the  difficulties  above  discussed  enters  in  the 
slightest  degree,  however,  into  "  cost  in  holder  '*  of  the  gas 
manufactured  by  the  Buffalo  coal  gas  plant.  This  cost  has 
no  relation  whatever  to  investment,  nor  to  distribution  or 
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consumption.  It  is  purely  and  simply  the  cost  of  getting  the 
gas  into  the  holder  and  ready  for  distributioiL  It  is  seen  that 
this  production  expense  is  54.27  cents  per  M  against  18.38 
cents  per  M  in  the  coal  gas  plant  in  Rochester,  notwithstand- 
ing the  additional  fact  that  the  cost  of  coal  which  supplies 
these  plants  is  only  $4.36  per  ton  in  Buffalo  as  against  $4.97 
per  ton  in  Rochester.  Obviously  this  discrepancy  must  be 
accounted  for  either  by  the  character  of  the  plant  or  by  a 
difference  in  efficiency  of  management,  or  both.  There  are 
apparently  no  other  factors  which  enter  into  the  comparisoiL 
Examining  the  Buffalo  plant  we  find  that  it  was  constructed 
in  1848.  The  coal  is  placed  in  the  retorts  by  hand  in  iron 
wheelbarrows  or  buggies.  These  are  small  four-wheel  cars 
propelled  by  two  men.  It  is  shoveled  into  the  retorts  by 
hand;  and  after  the  process  of  dissolution  is  completed,  the 
blazing  coke  is  raked  out  of  the  retorts  by  hand  into  iron 
buggies  or  vehicles  operated  bv  one  man,  who  wheels  the 
blazing  coke  into  the  next  room  and  extinguishes  it  by  throw- 
ing pails  of  water  on  it.  Mr.  Judge's  gas  engineer, 
Mr.  H.  C.  Palmer,  described  this  plant  and  its  operation  on 
the  stand.  He  stated  that  the  benches  are  what  is  known 
as  half-depth  benches,  that  there  are  44  such  benches  with 
6  retorts  to  each  bench,  and  that  the  retorts  are  10  feet  deep, 
with  a  section,  generally  speaking,  16  x  26  inches  back  to 
back ;  the  charge  for  a  retort  varies  from  350  to  390  pounds. 
After  describing  the  plant,  Mr.  Palmer  was  asked  — 

Q.  Do  you  know  of  any  other  city  at  all  the  size  of  Buffalo  that  has 
a  plant  where  this  is  so? 

A.  No,  I  do  not. 

Q.  The  products  in  other  plants  are  handled  mechanically,  aren't 
they? 

A.  Generally  speaking,  yes. 

The  expert  witness,  Forrest,  stated  that  the  plant  was 
manifestly  not  a  modem  plant,  even  as  an  ordinary  retort 
plant,  for  the  manufacture  of  coal  gas.     He  continued  — 

That  it  ought  to  be  scrapped  I  would  not  say,  because  it  might  be 
well  worth  while  to  keep  it  a9  a  reserve,  just  as  you  keep  a  water  gas 
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plant  as  a  reserve.  If  you  were  obtaining  the  major  part  of  your  gas 
supply  from  coke  ovens  or  as  natural  gas,  it  might  still  be  worth  while 
to  ret^iin  the  plant.  .  .  .  I^  I  were  operating  the  company,  I  think 
I  would  keep  that  plant  not  only  because  it  is  absolutely  necessary  for 
the  present,  but  I  would  keep  it  for  some  time  in  the  future  as  a 
reserve.  I  would  not  want  to  operate  it  except  perhaps  during  the 
winter  months  to  take  care  of  the  peak. 

Q.  You  would  not  plan  to  operate  that  plant  permanently  at  all 
times? 

A,  I  should  not  want  to  if  I  could  get  any  other  way  to  produce  gas. 

It  appears  that  in  the  more  modern  plants  the  retorts  run 
through  and  are  mechanically  operated,  and  it  is  common 
knowledge  that  the  modern  practice  is,  with  respect  to  all 
bulky  commodities,  to  save  the  cost  of  men  handling  and 
re-handling  by  having  them  dump  direct  from  the  freight  car 
into  the  hopper,  retort,  or  other  container.  What  the  excessive 
expense  of  operation  in  this  coal  gas  plant,  as  compared  with 
a  modem  plant  like  the  Rochester  plant,  amounts  to  in  cents 
per  M  cubic  feet,  does  not  specifically  appear  except  by  the 
comparison  which  I  have  made,  but  obviously  it  must  be  a 
very  large  and  vital  item.  We  have  Mr.  Palmer's  admission 
that  he  knows  of  no  other  plant  in  the  country  which  is 
equally  obsolete  in  its  style  and  methods  of  handling  with  the 
Buffalo  plant.  Counsel  for  Mr.  Judge  emphasizes  the  testi- 
mony of  the  witness  Forrest,  that  "  with  the  present  equip- 
ment and  costs"  he  did  not  consider  the  price  of  $1.45  to 
be  unreasonable.     But  this  answer  clearly  begs  the  question. 

It  thus  appears  that  the  coal  gas  plant  is  admittedly  anti- 
quated, out  of  date,  and  inadequate,  and  its  former  owners, 
having  been  ruined  by  the  prolonged  and  severe  competition 
of  low  priced  natural  gas  and  electricity,  allowed  their  plant 
to  be  sold  at  auction  to  the  natural  gas  interests  rather  than 
make  a  further  struggle  in  competition  with  them. 

Mr.  Judge  virtually  admits  that  the  coal  gas  plant  as  now 
operated  is  inadequate  and  obsolescent,  and  that  even  at  the 
increased  rates  the  system  will  yield  no  suflScient  return  on 
investment.  In  other  words,  it  is  not  economically  sound 
Imt  must  be  vitally  changed  in  its  structure  and  commercial 
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operation  before  it  will  become  so.  To  be  specific^  in  order 
to  make  the  plant  commercially  desirable  he  paust  either 
construct  a  coke  oven  plant  from  which  to  obtain  an  output 
of  gas  at  a  low  price,  or  he  must  arrange  for  a  supply  of  such 
gas  from  others;  or  the  common  owner  of  the  natural  and 
artificial  gas  plants,  the  National  Fuel  Gas  Company, 
must  combine  the  two  plants  with  a  view  to  furnishing  a 
mixed  gas  containing  the  required  heat  qualities  which  will 
sell  at  a  price  which  will  command  business;  or  a  modem 
coal  gas  furnace  must  be  constructed  with  up  to  date  railroad 
facilities  to  take  the  place  of  the  present  one.  Mr.  Judge, 
representing  his  principals,  bought  the  plant  fully  realizing 
that  some  such  radical  step  must  be  taken,  and  states  that  he 
has  considered  them  all  but  has  arrived  at  no  solution.  He 
has  apparently  proceeded  in  the  utmost  good  faith,  and 
unquestionably  the  war  conditions  have  made  it  impossible 
for  him  to  have  financed  any  new  arrangement  had  he  been 
ready  to  proceed  with  a  new  plan.  His  difficulties  have  been 
greatly  increased  also  by  the  effect  of  the  war  conditions 
upon  the  prices  of  labor,  materials,  and  supplies  required  in 
operation.  The  present  conditions,  therefore,  are  that  Mr. 
Judge  is  considering  what  is  best  to  be  done  in  order  to 
develop  and  utilize  his  investment,  with  no  definite  plan  at 
hand.  In  the  meantime,  he  has  increased  his  rates  for  gas 
on  the  theory,  as  advanced  by  his  counsel,  that  he  is  entitled 
to  a  fair  rate  of  return  upon  the  value  of  the  property  in  it? 
present  condition.  The  actual  cost  to  him  of  the  property 
corresponds  very  closely  to  what  was  found  to  be  its  fair 
value  by  the  Commission  in  1913  in  the  former  rate  proceed- 
ing. It  is  unnecessary  in  this  proceeding  to  spend  time  or 
study  on  that  question,  and  for  present  purposes  we  can 
dispose  of  it  by  assuming  the  value  to  be  approximately 
$3,000,000,  which  checks  very  closely  with  the  former  finding 
of  the  Commission,  and  also  with  the  cash  price  paid  by  Judge 
for  the  property  after  adding  thereto  certain  incidental 
expenditures  and  additions  made  by  him.     If  Judge  were 
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conducting  a  gas  plant  reasonably  equipped  for  its  purpose, 
he  would  be  entitled  to  a  return  upon  approximately  the 
amount  named,  plus  a  reasonable  sum  required  for  operating 
expenses,  which  it  is  fair  to  estimate  at  $200,000,  or  approxi- 
mately one-sixth  of  the  gross  revenues.  But,  as  stated  by 
Chairman  Stevens  in  the  former  rate  case, — 

It  is  dear  that  the  pubUc  should  be  required  to  pay  a  return  only 
upon  a'  plant  which  is  suited  and  adapted  to  its  needs,  with,  of  course, 
a  reasonable  allowance  for  future  expansion  and  growth  which  is  just 
as  important  for  the  public  as  it  is  for  the  company;  and  if  a  given 
plant  is  not  suited  and  adapted  to  the  needs  of  the  public  which  it 
seryes  .  .  .  then  clearly  and  upon  the  plainest  principles  of  equity 
and  justice  the  company  should  not  be  entitled  to  a  return  beyond  that 
which  would  be  demanded  upon  a  plant  properly  located,  economically 
constructed,  and  suited  in  capacity  to  the  needs  for  which  it  is  designed. 

The  principle  thus  enunciated  is  well  supported  by 
authority.  It  must  nevertheless  be  applied  with  care  and 
restraint,  because  it  is  easy  to  conceive  of  cases  where  great 
injustice  might  result.  A  utility  can  not  be  expected  fre- 
quently to  consign  its  plant  to  the  scrap-heap  in  order  to 
keep  up  with  the  latest  improvements.  It  is  perhaps  suffi- 
cient to  say  that  the  rule  must  be  applied  with  reference  to 
the  facts  peculiar  to  the  given  case. 

It  may  be  said  that  the  determination  in  the  former  case 
commits  the  Commission  to  finding  at  this  time  that  the  plant 
is  suitable,  because  that  was  the  eflFect  of  the  former  determi- 
nation. But  since  that  time  six  years  have  elapsed^  and  the 
company  which  then  conducted  tJie  plant  with  what  seemed 
like  possibilities  of  success  has  been  overtaken  by  bank- 
ruptcy and  obliged  to  succumb  to  the  accumulated  difficulties 
which  surrounded  it,  and  the  present  owner  frankly  admits 
that  the  plant  can  not  continue  on  an  economically  sound 
basis  as  now  conducted.  The  concern  is  now  passing  through 
a  period  in  which  it  is  awaiting  the  adoption  of  plans  for  its 
radical  improvement  which  will  make  it  economically  sound. 
We  are  dealing  with  that  period.  The  question  presented  is 
whether  or  not,  under  these  conditions,  and  during  such 
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period,  the  owners  of  the  plant  are  entitled  to  a  return  on 
their  investment  with  the  same  effect  as  though  it  were  a 
concern  whose  plant  was  properly  located,  economically  con- 
structed, and  suited  to  carry  on  the  business  for  which  it  was 
designed,  with  reasonable  economy  and  with  the  use  of  fairly 
modern  methods. 

PRESENT  REVENUES  AND  OPERATING  EXPENSES 

The  respondent  introduced  statements  of  its  operations  for 
various  periods.  Since  the  submission  of  the  case,  however, 
we  have  available  the  official  report  of  the  operations  of  the 
property  for  the  calendar  year  1918.  The  contents  of  this 
report  fairly  represent  the  claims  of  the  respondent  as  to 
results  of  his  current  operations  upon  which  he  bases  his 
claims  for  a  higher  rate. 

The  official  reports  of  operations  for  the  last  five  years 
condeiiied  are  as  follows : 
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A  study  of  the  operations  during  this  five  year  period 
indicates  that  practically  all  costs  are  higher  than  those  of 
other  larger  manufactured  gas  plants.  In  addition  to  its  coal 
gas  plant,  a  water  gas  plant  is  leased  from  the  Peoples  Gas 
Light  and  Coke  Company,  all  the  securities  of  which  are  held 
as  investments  by  Mr.  Judge,  who  acquired  them  along  with 
the  other  properties  of  the  Buffalo  Gas  Company. 

PRODUCTION  EXPENSES 

The  quantities  of  coal  gas  and  water  gas  manufactured 
during  the  past  five  years  are  shown  in  the  following  state- 
ment, together  with  the  average  production  cost  of  each: 


Yw 

QuontiftMo/ 

Produelionco^ 

Quantitim  of 

Production  coat 

eoalgM 

per  M  eujt. 

water  ifot 

per  M  eu.fi. 

CentM 

CenU 

1014 

600,003 

20.68 

1915 

686,168 

26.20 

i.iii 

60.82 

1016 

601.048 

82.08 

26.486 

85.87 

1017 

642,684 

68.03 

161.062 

54.40 

1018 

683,761 

54.27            1 

250.881 

77.24 

The  total  cost  of  materials  entering  into  gas  manufacture 
during  1918,  without  considering  credit  for  residuals,  develop 
an  average  cost  per  M  cubic  feet  of  60.5  cents,  while  similar 
items  for  the  Rochester  Railway  and  Light  Company  develop 
53.6  cents. 

The  item  "  Works  superintendence  and  labor  "  appears  to 
be  particularly  high,  it  having  increased  from  $115,401  in 
1*914,  to  $261,310  in  1918.  A  comparison  with  other  com- 
panies results  in  the  following  statement: 


Company 


Rochester  Ry.  and  Light. 
Utica  Oas  and  Eleotrio. . . 

Syraouae  Tijghting 

Municipal  Gas.  Albany . . 

Troy  Gaa 

fiufialoGaa 


1914 

1918 

per  M  eu.fi. 

per  M  cu.fi. 

Cente 

Cente 

4.79 

6.66 

8.44 

4.78 

6.54 

4.02 

4.08 

5.10 

3.53 

4.71 

16.48 

30.07 

Per  cent  increaee 


30.04 
80.05 
128.24 
27.21 
38.42 
67.02 


*  Decrease. 

It  would  seem  that  an  increajse  of  40  per  cent  over  the 
1914  charges  would  be  a  fair  basis  for  estimating  a  reason- 
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able  charge  for  a  current  year,  particularly  in  view  of  the 
fact  that  the  cost  in  1914:  was  about  two  and  one-half  times 
that  of  the  company  with  the  next  lower  charge  under  this 
caption. 

TRANSMISSION  AND  DISTRIBUTION  EXPENSES 

While  no  very  great  reduction  may  be  justified  in  the 
charge  for  "  Work  on  meters  and  consumers'  premises,"  the 
following  comparison  of  per  meter  cost  may  be  of  interest. 

Rochester  Railway  and  Light 44  oenta 

Utioa  Gas  and  £3eotrio 46  cents 

Sbrraouae  Lighting 68  cents 

Municipal  Gaa,  Albany 08  cents 

Trqy  Gas 59  cents 

Bdfalo  Gas $1 .03 

The  Buffalo  property  includes  449  miles  of  mains,  with 
19,706  consumers'  meters  in  service,  or  an  average  of  only 
44  consumers  per  mile  of  main.  The  following  statement 
shows  maintenance  cost  per  mile  of  main,  and  indicates  that 
the  expenditure  of  the  Buffalo  Gas  Company  for  the  year 
1918  represents  for  the  most  part  deferred  charges.  It 
would  seem  that  $100  per  mile  would  be  a  very  fair  allowance. 
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GENERAL  AND  MISCELLANEOUS  EXPENSES 

During  the  five  year  period  a  very  considerable  increase 
appears  under  "Iiisunmce  mid  injuries".  This  appenrs 
due  largely  to  costs  incidental  to  the  Workmen's  Compensa- 
tion Act,  although  comparison  with  other  companies  indi- 
cates that  for  the  ininiber  of  emi)loyees  Ihe  cliarges  r»re 
relatively  high. 

It  appears  that  under  the  present  ownership  a  new  rate 
for  amortization  has  been  adopted  of  9V2  cents  per  M  cubic 
feet.  This  resulted  in  a  charge  to  operating  expenses  during 
1918  of  an  amount  approximating  about  2.36  per  cent  on  a 
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capitalization  of  $3,000,000.  While  this  has  resulted  in 
more  than  twice  the  charge  in  1917,  and  more  than  four  times 
the  charge  in  1914,  there  is  no  doubt  that  the  amortization 
reser\Ts  charged  in  previous  years  were  much  too  low.  We 
think  this  item  should  be  allowed. 

In  the  light  of  these  figures  and  criticisms  we  estimate 
that  with  a  price  of  $1.25  net  per  M  cubic  feet  for  private 
lighting,  and  $1.20  for  municipal  lighting,  operations  for  a 
current  year,  based  upon  the  consumption  of  1918,  and  also 
upon  what  we  consider  to  be  fair  allowances  for  operating 
expenses  and  other  revenue  deductions,  would  show  the  fol- 
lowing results.  The  estimated  operating  expenses  are  the 
company's  actual  figures  for  1918,  except  for  changes  in 
certain  items  which  we  have  considered  and  criticised. 

Eatimated  Revenvett  Operating  Bxmnseat  Revenue  Ded*icticn9t  and  Income  at 

Rata  Staled. 
R  v^nu  »: 

Municipal  lighting,  156.900  M  cu.ft.  (^  $1.20  net $187,620 

Private  lighting,  688,004  M  cu.ft.  @  $1.25  net 735.005 

3  per  oent  estimated  for  penalties 22. 050 

Residuals 243,048 

Total $1 ,  187,723 

Exp'ns^e: 
Production: 

Works  superintendence  and  labor $161 ,561 

Boiler  fuel 42.883 

Water 3.647 

Fuel  under  retorts 60,420 

Coal  carbonised 267,047 

Generator  fuel 48,586 

Water  gas  oil 75,9.56 

Purification  supplies 3,037 

Misodlaneous  works  expense 9 .  867 

Repairs  works  and  station  structures 18, 199 

Repairs  power  plant  equipment 7 ,  407 

Repairs  gas  apparatus 20.255 

Repairs  works  tools 2,857 

Gas  storage 15 .  871 

$746,503 
Less  residuals  produced,  Cr 328,798 

Total  production  expenses $417, 795 

Transmission  and  distribution: 

District  superintendence  supplies  and  expenses $23,202 

Work  on  meters  and  consumers'  premises 20, 459 

Repairs  gas  mains  and  services 44 ,900 

Repairs  gas  meters,  tools,  and  apparatus 15.070 

Total  transmission  and  distribution  expenses $103. 631 

Total  municipal  street  lighting  expenses $23,519 

Total  commercial  expense $39 .402 
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Qensral  •nd  miaooUaaeoiu  espentei: 

Qeneral  administraticA $83,878 

General  tUtioDery  and  printing 1,164 

Store  and  stable  expenieo 22,249 

Insuranee  and  injuries 26,667 

Coet  of  manufaotoriiis  residuals  sold 280, 103 

Residuals  and  byproduots  expenses 66,860 

Qeneral  amortisation 70,813 

8440,212 
Less  misoellaneotts  adjustments,  Cr 76,205 

Total  general  and  misoellaneous  expenses $363,017 

Total  operating  expenses $048,264 

Xaxes 72  087 

UnooUiMtible  bUis. *. '.  *.  *.  *. '. '.  *.  *. '.  *. '. '. ".  *. '.  *.  *. '.  *.  *.   *. '. '.  *.  *.  *.  *.  *.  *. '.  *  *.  \ '. '.  \ '. '.  \  \  \ '. '.  *.  *.  *. '.  *. '.  2*,  600 

Total  revenue  deductions $1,028,860 

Assumed  revenues $1,187, 723 

Assumed  deductions 1,023,860 

Income $163,863 

It  seems  fair  to  assume  that  the  consumption  will  not 
decrease.  Some  evidence  was  given  tending  to  show  that 
the  trend  of  consumption  was  downward,  but  it  appears  that 
the  consumption  has  increased  between  1914  and  1918  nearly 
30  per  cent,  and  that  the  natural  gas  competition  has  passed 
its  height. 

There  may  be  some  increases  in  taxes  and  uncollectible 
accounts  over  1918,  but  on  the  other  hand  some  other  classes 
of  expense,  such  as  gas  oil,  and  iron  and  steel  supplies, 
should  show  a  reduction  by  reason  of  the  lower  prices  now 
prevailing  for  those  items. 

The  net  income  thus  estimated  will  yield  a  return  of  6.12 
per  cent  on  $3,200,000. 

WHAT  WILL  BE  A  JUST  AND  REASONABLE  RATET 

Under  the  state  of  facts  disclosed,  I  do  not  believe  that 
either  the  amount  of  Mr.  Judge's  investment  or  the  fair 
value  of  the  property  used  in  the  public  service  is  necessarily 
the  measure  by  which  we  must  determine  a  just  and  reason- 
able rate.  I  believe  the  public  is  entitled  to  be  served  by  a 
reasonably  modern  plant  which  is  not  obsolete  or  wasteful  in 
its  methods,  and  which  turns  out  its  product  with  some  rea- 
sonable d^ree  of  economy.  The  competition  and  financial 
exploitation  from  which  also  this  property  has  suffered  are 
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not  the  fault  of  the  public  but  are  the  misfortunes  of  the 
owners.  The  public  does  not  guarantee  public  utility  prop- 
erties against  such  commercial  difficulties. 

But  a  just  and  reasonable  price  must  be  determined.  We 
think  that  under  the  circumstances  such  price  must  be 
arrived  at  by  finding  a  commercial  price  —  what  the  traffic 
will  bear  —  having  also  a  close  relation  to  what  would 
be  an  approximately  fair  return  on  the  investment  in  a  rea- 
sonably modem  plant  conducted  with  a  fair  degree  of 
efficiency.  I  think  that  in  arriving  at  such  a  rate  we  can  be 
guided  also  to  some  extent  by  rates  prevailing  in  other  com- 
munities of  comparable  size  and  location. 

Commissions  and  courts  alike  have  held  that  a  rate  for 
utility  services  must  be  fair  alike  to  the  utility  and  to  the 
public;  but  above  all,  the  rate  should  not  exceed  the  value  of 
the  service  rendered  regardless  of  losses  which  are  to  be 
suffered  by  a  utility  which  may  inadvisedly  have  installed  a 
plant  under  and  amidst  adverse  conditions.  (In  re  Heisen, 
Illinois  P.  8.  Commission,  P.  U.  K  1917-B,  p.  646.) 

In  Salisbury  v.  Salisbury  L.  II.  &  P.  Co.,  P.  U.  R.  1918-E, 
page  836,  the  Commission  said  — 

It  may  weH  be,  as  is  not  infrequently  the  case,  the  individual  rates 
which  would  have  to  be  charged  in  order  to  yield  a  given  percentage  of 
return  upon  the  fair  value  of  the  property  would  be  higher  than  the 
actual  worth  of  the  service  to  the  consumer,  judged  by  some  extrinsic 
standard  entirely  independent  of  the  actual  cost  of  rendering  the  ser- 
vice as  a  whole;  for  illustration,  this  Commission  in  several  instances 
has  found  cases  where  the  actual  cost  of  rendering  a  given  service  to 
the  individual  was  so  great  when  compared  with  the  degree  of  accom- 
modation afforded  him,  or  when  compared  with  rates  charged  for  the 
sam«  commodity  by  other  utilities  operating  under  similar  conditions, 
that  we  have  been  obliged  to  declare  such  charges  unreasonable  in 
themselves  and  thereby  hold  that  the  actual  cost  of  rendering  the 
service  was  not  the  only  or  final  test  of  the  fair  worth  thereof. 

I  believe  the  principles  thus  enunciated  are  peculiarly 
applicable  to  this  case.  By  allowing  the  rates  indicated, 
namely  $1.25  net  per  M  cubic  feet  for  private  and  $1.20  for 
public  lighting,  Mr.  Judge  will  secure  a  moderate  return  on 
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« 

his  investment  while  he  is  engaged  in  determining  what 
method  to  pursue  to  convert  his  purchase  into  a  property 
which  is  economically  sound,  and  which  will  give  to  the  City 
of  Buffalo,  to  use  Mr.  Judge's  own  language,  "  what  it  has 
never  had,  a  full,  complete,  and  adequate  gas  service". 

An  order  will  be  entered  in  appropriate  form  fixing  the 
rates  as  above  indicated,  to  remain  in  effect  for  a  period  of 
one  year,  and  thereafter  until  the  further  order  of  the 
Commission. 

All  concur. 
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Petition  of  International  Railway  Company  under  sec- 
tion 184,  Railroad  Law,  for  approval  of  a  declaration  of 
abandonment  of  a  portion  of  its  constructed  route  in  the 
city  of  Lockport.     [Case  No.  6885.] 


Decided  Augus  5,  1919. 


\ 


Appearances: 

Cohn,  Chormartn  &  Franchot  (by  Edward  F.  Franchot), 
Gluck  Building,  Niagara  Falls,  for  the  applicant. 

William  A.  Gold,  Corporation  Counsel,  for  the  City  of 
Lockport. 

William  J.  Oold  as  Mayor  of  the  City  of  Lockport ;  John 
M.  Iloenig,  William  B,  LeV alley,  and  John  Finn  as  Alder- 
men of  the  City  of  Lockport. 

George  W.  Riley,  Lockport,  representing  Board  of  Com- 
merce of  Lockport 


N» 


Hill,  Chairman: 

This  is  an  application  under  section  184,  Railroad  Law, 
praying  that  the  Commission  approve  a  declaration  of  aban- 
donment of  that  portion  of  the  constructed  route  of  the 
petitioner  beginning  at  a  point  in  the  center  line  of  Grand 
street  at  its  intersection  with  the  easterly  line  of  Lock  street, 
said  point  being  also  at  easterly  limits  of  the  pavement  on 
Grand  street,  thence  easterly  on  approximately  the  center 
of  Grand  street  180  feet  to  the  p.  c.  of  a  75  foot  radius 
curve;  thence  curving  to  the  left  into  Gooding  street  a  dis- 
tance of  approximately  105  feet ;  thence  northerly  on  Good- 
ing street  about  8243  feet  to  the  point  where  the  said  tracks 
intersect  the  easterly  line  of  Gooding  street  and  pass  upon  the 
private  property  of  International  Railway  Company,  said 
point  being  north  of  the  crossing  of  the  present  Gulf  line 
and  present  track  on  Gooding  street ;  also  including  that  por- 
tion of  track  lying  outside  of  the  limits  of  Gooding  street  and 
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across  the  property  of  Magnus  Dahlstein,  this  latter  distance 
being  approximately  110  feet  in  length. 

The  portion  of  the  route  to  be  abandoned  is  single  track, 
a  little  less  than  three-fourths  of  a  mile  in  length,  and  lies 
within  the  city  of  Lockport. 

Petitioner  operates  a  trolley  system  comprising  several 
hundred  miles,  practically  monopolizing  the  business  in 
Erie  and  Niagara  counties.  In  about  1898,  when  the  system 
was  organized  by  the  combination  of  various  existing  proper^ 
ties,  a  road  or  branch  was  built  from  Lockport  to  Olcott,  on 
the  shore  of  Lake  Ontario,  a  distance  of  twelve  miles,  with 
a  view  to  creating  there  a  recreation  point  with  the  expecta- 
tion that  a  large  excursion  and  recreation  business  from 
Buffalo,  Niagara  Falls,  the  Tonawandas,  Lockport,  and  other 
points  to  the  east  would  result;  and  the  piece  of  track  pro- 
posed to  be  abandoned  was  built  to  make  an  additional  con- 
nection at  Lockport  between  the  other  lines  entering  that 
city  and  the  new  branch  to  facilitate  the  expected  traffic. 

The  so  called  Lockport  and  Olcott  division  was  built  of 
heavy  double  track,  and  a  hotel  and  recreation  grounds  were 
created  on  the  lake  shore  at  Olcott,  and  the  whole  plan 
was  on  a  scale  which  contemplated  a  large  and  profitable 
business  of  the  character  indicated.  The  track  proposed  to  be 
abandoned  is  not  the  only  track,  however,  which  connects  the 
Lockport  terminal  with  the  double  track  road  to  Olcott.  As 
will  be  seen  from  the  accompanying  map,  there  is  another  con- 
nection. The  cars  from  Buffalo,  Niagara  Falls,  and  the 
Tonawandas  reach  Lockport  over  what  was  the  Buffalo  and 
Lockport  Electric  railway,  at  a  terminal  located  at  Main 
and  Transit  streets,  and  these  cars  can  reach  the  line  fop 
Olcott  either  over  Main,  Hawley,  Grand,  and  Gooding 
streets  (the  Gooding  Street  track  being  the  principal  part 
proposed  to  be  abandoned),  or  over  another  existing  route 
farther  to  the  east  in  East  Main,  Market,  and  Mill  streets. 

As  the  Olcott  cars  are  now  operated,  they  use  the  last 
named  route  on  the  northward  journey  and  the  Gooding 
Street  route  on  the  return  trip.     After  the  abandonment 
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it  is  proposed  to  use  the  first  named  route  in  both  direc- 
tions, and  the  evidence  shows  that  the  one  is  no  longer  than 
the  other  either  in  mileage  or  in  time  of  operation. 

The  expectations  of  the  railroad  company  with  respect 
to  the  volume  of  the  excursion  and  recreation  traffic  from 
the  cities  on  its  line  other  than  Lockport  were  never  realized. 
The  Lockport  and  Olcott  branch  has  never  been  a  financial 
success,  and  its  statement  for  the  year  ended  February  28, 
1919,  being  the  latest  available  at  the  time  of  the  hearing, 
showed  operating  expenses,  not  including  renewals  and 
replacements  or  depreciation,  for  both  freight  and  passenger 
business,  of  $123,869.04,  as  against  revenues  of  $103,267. 
This  branch  is  bonded  for  $800,000  at  6  per  cent,  and 
assuming  the  bonded  debt  to  represent  the  entire  cost  of  the 
property,  we  thus  have  a  deficit,  after  paying  $40,000  inter^ 
est  on  the  bonds,  amounting  to  upward  of  $60,000  for  the 
year.  Criticism  was  made  of  some  of  the  items  entering 
into  this  calculation,  but  even  if  we  concede  the  justness 
of  all  of  such  criticisms  the  general  result  is  not  substantially 
changed. 

In  the  recent  rate  case  determined  by  the  Commission  on 
the  petition  of  International  Railway  Company  (case  No. 
6480),  the  local  fare  in  the  city  of  Lockport  was  increased 
from  five  to  six  cents;  and  it  appeared  in  that  case  that  the 
Lockport  local  lines  had  never  earned  any  return  on  invest- 
ment, and  even  with  the  increased  fare  there  was  no  such 
return  in  sight.  Recently  the  rates  on  the  Lockport  and 
Olcott  line  have  been  considerably  increased  by  the  filing 
of  a  new  tariff,  but  it  does  not  seem  probable  that  even  with 
the  increases  mentioned  either  of  these  properties  will  become 
self-sustaining. 

The  evidence  satisfies  me  that  all  of  the  through  business 
which  is  done  on  Gooding  street  can  be  equally  well  done 
via  the  alternative  route  mentioned,  which  we  will  call  the 
Market  Street  route,  and  there  would  seem  to  be  no  room 
to  claim  that  the  Gooding  Street  track  is  longer  necessary  for 
the  successful  operation  of  petitioner's  road. 
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The  only  question  requiring  discussion,  therefore,  is 
whether  or  not  the  tra^k  in  question  is  longer  necessary  for 
the  convenience  of  the  public. 

The  Gooding  Street  track,  like  all  other  railroad  trackage 
which  is  under  operation,  wherever  located,  naturally  is  of 
convenience  to  a  certain  number  of  patrons.  This  track  is 
used  not  only  for  the  through  business  between  the  Lockport 
terminal  and  Olcott  Beach,  but  also  caters  to  certain  local 
traffic,  some  local  cars  being  operated  over  it  in  connection 
with  the  Ilawlev  and  Grand  Streets  track  and  the  Market 
Street  belt  line  in  addition  to  the  through  cars  to  and  from 
Olcott.  So  far  as  the  through  passengers  are  concerned, 
they  are,  of  course,  indifferent  about  the  particular  route 
through  Lockport  so  long  as  there  is  no  loss  of  time;  so  ttiat 
the  only  question  to  be  considered  is  whether  or  not  the  local 
service  over  the  Gooding  Street  track  is  of  such  volume  and 
character  as  to  call  upon  the  Commission  to  withhold  its 
approval  of  the  abandonment. 

This  local  traffic  is  divided  between  belt  line  cars  which 
operate  hourly  north  on  Ilawley,  Grand,  and  Gooding  streets, 
through  Mill  Street  junction,  and  southeast  and  south  on 
Mill  and  Market  streets  to  the  comer  of  Main  and  Market 
streets  in  the  central  part  of  the  city;  and  secondly,  to  traftic 
local  to  the  Gooding  Street  district,  made  up  of  passengers 
who  board  and  alight  from  the  cars  therein.  A  census  of 
the  traffic  was  taken  covering  the  period  of  a  week,  from 
which  it  appeared  that  the  average  number  of  passengers  of 
the  latter  description  served  was  2.12  per  car,  and  an  analysis 
of  the  separate  trips  covered  by  the  count  discloses  103  trips 
on  which  no  local  passengers  either  embarked  or  disembarked 
at  points  upon  this  track.  This  section  is  not  thickly  popu- 
lated, and  it  will  be  noticed  that  it  is  within  easy  walking 
distance  of  the  center  of  the  city.  So  far  as  the  belt  line 
passengers  are  concerned,  I  can  not  see  that  the  public  will 
be  discommoded,  for  the  reason  that  the  company  proposes 
to  accommodate  them  by  putting  on  a  new  schedule  of  car 
operation  by  transferring  from  the  Hawley  Street  cars  to 
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all  other  cars  at  the  comer  of  Main  and  Locust  streets, 
with  a  more  frequent  service  than  they  now  receive. 

The  small  number  of  passengers  covered  by  the  estimate 
of  2.12  per  car,  who  are  local  to  the  district  and  who  get  on 
and  off  the  cars  on  Gooding  street,  will  be  somewhat  dis- 
commoded by  being  compelled  to  walk  from  their  homes 
either  to  the  Hawley  Street  line  or  the  Market  Street  line. 
But  there  is  a  peculiar  topography  in  this  section,  Gooding 
street  being  on  a  steep  grade  of  5  per  cent,  passengers  to  the 
west  being  required  to  walk  down  a  sharp  grade  to  board  the 
cars  on  Gooding  street,  whereas  with  a  walk  not  exceeding 
five  minutes  on  level  ground  they  can  reach  the  Hawley 
Street  cars;  and  the  ground  east  of  Gooding  street  slopes 
sharply  down  to  a  ravine  and  has  a  negligible  population, 
Scovell  and  Jackson  streets  being  mere  paper  streets  not 
actually  laid  out  on  the  ground.  The  territory  between  the 
north  end  of  Gooding  street  and  Mill  street  is  a  factory  dis- 
trict, the  Gulf  line  being  used  wholly  for  freight  traffic 
which  will  reach  it  over  the  connection  shown  on  the  map. 

The  immediate  occasion  of  the  abandonment  is  the  pro- 
posal by  the  city  to  put  a  new  pavement  in  Gooding  street, 
and  in  Grand  street  for  one  short  block,  which  will  require 
the  company  to  pave  its  area  in  those  streets.  There  was 
some  dispute  as  to  the  cost  which  this  would  entail  upon  the 
company,  but  it  is  sufficient  to  say  that  it  is  not  disputed 
that  such  cost  would  be  at  least  $25,000.  Of  course,  when 
the  improvement  is  made  the  company  will  also  be  called 
upon  practically  to  re-lay  its  tracks  in  a  very  substantial 
manner. 

Upon  the  facts  shown  I  think  it  can  not  be  claimed  within 
the  meaning  of  the  statute  that  the  operation  of  the  track 
in  question  is  longer  necessary  for  the  convenience  of  the 
public.  As  above  intimated,  every  section  of  track  wherever 
located,  which  is  operated  at  all,  is  probably  convenient  for 
Bome  number  of  patrons;  but  as  stated  by  the  Commission 
in  the  Tonkers  case  [No.  6684],  public  convenience  can 
not  be  predicated  upon  a  public  patronage  which  fails  to 
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give  reasonable  financial  support  to  the  oj)eration  of  the 
road.  Of  course  there  may  bo  circumstances  under  which 
abandonment  of  an  unprofitable  segment  or  branch  of  rail- 
road would  not  be  justified  purely  on  the  ground  that  the 
particular  piece  of  track  was  not  self-supporting,  and  there 
are  undoubtedly  factors  other  than  that  of  financial  support 
of  the  particular  track  proposed  to  be  abandoned  which  might 
prove  to  be  controlling  in  a  particular  case.  But  where,  as 
in  this  case,  the  ensuing  incon\'enience  to  patrons  Is  so  slight, 
and  it  is  proved  that  operation  not  only  of  the  track  in 
question,  but  of  both  the  Lockport  local  lines  and  the  Lock- 
port  and  Olcott  branch  of  the  main  system  in  connection 
with  which  this  track  is  operated,  are  unprofitable,  we  think 
a  clear  case  has  been  made  out  and  that  the  approval  of  the 
Commission  should  not  be  withheld. 

For  the  reasons  stated,  an  order  will  be  entered,  in  appro- 
priate form,  approving  of  the  declaration  of  aban^  nment 
of  the  portion  of  the  road  in  question. 

All  concur. 


Iktebitatioital  Railway  Co. 
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lu  the  Matter  of  the  Complaints  of  Summer  Sesidents 
AT  East  Hampton,  L.  I.,  against  East  Hampton  Exec- 
trig  Light  Company  as  to  service  charge.  Also  Com- 
plaint of  the  company,  in  its  answer,  asking  that  present 
rates  for  electricity  be  approved.      [Case  No.  6820.] 

A  utility  company  has  a  monopoly  of  its  franchise  territory  for  the 
purpose  of  serving  a  public  need.  That  need  is  only  properly  served 
when  the  public  is  required  to  pay  the  lowest  rate  compatible  with  a 
reasonable  return  on  the  least  expensive  production  and  delivery  of 
electric  energy. 

A  generation  of  practically  two  kw.h.  for  every  one  kw.h.  actually 
earned  and  paid  for  indicates  an  unecon(»nic  generation  of  power. 
Such  a  utility  company  owes  a  duty  to  the  public  to  purchase  power  if 
possible  instead  of  manufacturing  same. 

"Consimrer  cost"  which  means  expense  required  by  consumers  irre* 
Bpective  of  amount  used,  "  Demand  cost ''  which  means  expense  involved 
by  reason  of  the  rate  at  which  current  is  used  under  maximum  demand, 
and  "  Output  cost "  which  means  a  cost  of  furnishing  the  current  used 
after  the  other  costs  have  been  made,  analyzed  and  allocated. 

Decided  August  12,  1919. 

Appearances: 

John  Drew,  Dr.  F.  K,  Hollister,  A.  P.  Hinton,  E,  8. 
Avery,  8,  A.  Gregory,  all  of  East  Hampton,  L.  L,  for 
complainants. 

Pratt  &  McAlpin  (by  T.  W.  Sprague),  120  Broadway, 
New  York  city,  as  attorneys  for  respondent. 

Fennell,  Commissioner: 

This  case  grows  out  of  a  protest  by  summer  residents  of 
East  Hampton  against  certain  rates  contained  in  a  schedule 
filed  by  East  Hampton  Electric  Light  Company.  There 
are  tw^o  distinct  classes  of  service  at  East  Hampton,  the 
"  annual "  and  the  *'  summer  ".  The  latter  service,  as  shown 
by  the  attached  diagram,  is  almost  entirely  included  within 
the  months  of  June,  July,  August,  and  September. 
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The  old  schedule  provided  for  a  minimum  charge  of  $1 
per  month  and  25  cents  per  kilowatt  hour.  Under  the  new 
schedule  "  summer  season "  customers  pay  a  12  months' 
service  charge  of  $2.50  per  month  for  twenty  lamps  or  less, 
plus  $1  per  month  for  each  additional  twenty  lamps  or  frac- 
tion thereof,  plus  a  kilowatt  hour  charge  of  25  cents.  The 
service  charge  is  not  absorbed  in  the  current  consumption 
charge.  The  "  all-the-year-'round "  customers  pay  a  $1 
minimum  charge  which  is  absorbed  in  the  monthly  bill  plus 
a  kilowatt  hour  charge  of  18  cents. 

The  company  claims  that  to  save  unsightly  poles  and 
wires  a  large  amount  of  underground  construction  was 
installed ;  that  the  high  short  time  summer  peak  load  requires 
a  large  amount  of  plant  which  lies  idle  eight  months  of  the 
year  and  that  therefore  the  summer  residents  are  not 
unjustly  discriminated  against  in  the  rates  as  filed.    . 

The  summer  homes  in  this  locality  are  usually  quite  large 
and  the  installations  run  to  sixty  or  more  outlets  in  a  house. 
One  summer  resident  testified  that  he  had  sixty-one  outlets 
in  his  house;  that  he  was  charged  $2.50  for  the  first  twenty, 
$1  each  for  the  next  three  groups  of  twenty  plus  $1  more 
for  the  single  lamp  that  entered  the  next  group  of  twenty; 
that  as  the  house  was  used  for  only  four  summer  montibs 
this  made  a  monthly  service  charge  of  $16.50  for  the  months 
the  lights  were  actually  used.  The  summer  residents  did 
not  object  to  the  25  cents  per  kilowatt  hour  consumption 
charge  but  complained  that  both  together  made  an  unjust 
discrimination  in  favor  of  the  annual  consumers. 

The  conditions  at  East  Hampton  are  so  unusual  that  a 
special  investigation  has  been  made  of  the  company's  plant, 
books,  and  all  available  records  and  a  study  made  of  the 
general  electric  lighting  situation  at  East  Hampton. 

The  property  seems  to  have  been  constructed  economically 
and  well,  and  it  certainly  is  efficiently  operated.  However, 
East  Hampton  is  a  small  place  with  a  scattered  population ; 
the  underground  construction  required  by  the  franchise  is 
necessarily  expensive,  and  above  all  the  load  factor  is  very 
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low  and  with  no  apparent  chance  of  increasing  it.  There  is 
very  little  power  business  to  be  had  so  that  at  best  there  is 
little  load,  except  for  a  few  hours  during  the  day.  To  make 
matters  worse  the  load  for  a  few  summer  months  is  greatly 
in  excess  of  that  for  the  rest  of  the  year ;  therefore  a  com- 
paratively large  plant  has  to  be  provided  and  kept  in  opera- 
tion throughout  the  year  with  all  the  attending  losses,  includ- 
ing those  of  distribution  transformers  of  sufficient  number 
and  size  to  handle  the  maximum  requirements  of  all  the 
consumers,  whereas  the  total  amount  of  current  actually  used 
is  relatively  small.  The  fact  that  it  requires  the  generation 
of  practically  two  kilowatt  hours  for  every  one  kilowatt 
hour  actually  delivered  and  paid  for  indicates  one  serious 
defect.  Under  such  circumstances  the  operation  of  inde- 
pendent steam  plant  is  not  an  economical  generation  of 
power.  Opportunity  should  be  sought  by  this  company  to 
connect  up  with  some  large  electrical  distributing  company 
that  has  a  low  generating  cost.  An  electric  utility  company 
owes  a  duty  not  only  to  produce  energy  for  a  reasonable 
return,  but  if  its  production  costs  require  a  rate  to  the  public 
that  is  higher  than  a  rate  based  on  purchased  power,  it  should 
make  arrangements  to  purchase  instead  of  manufacture. 
The  company  has  a  monopoly  of  and  in  its  franchise  terri- 
tory, but  that  very  monopoly  is  granted  to  meet  and  serve 
a  public  need.  That  need  is  only  properly  served  when  the 
public  is  required  to  pay  the  lowest  rate  compatible  with 
a  reasonable  return  on  the  least  expensive  production  and 
delivery  of  electric  energy. 

In  analyzing  the  local  situation  it  develops  that  there  is 
a  fundamental  and  essential  difference  between  the  annual 
consumers  and  the  summer  consumers.  The  difference  in 
the  manner  of  consumption  is  shown  by  the  attached  dia- 
gram, from  which  it  will  be  seen  that  the  summer  consumers 
use  more  current  during  two  or  three  months  than  do  the 
annual  ones,  but  because  their  consumption  does  not  con- 
tinue their  total  for  the  year,  is  little  more  than  half  that 
of  the  annual  consumers.      Needless  to  say,  most  of  the 
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expenses  involved  in  order  to  serve  the  summer  consumers 
do  not  abate  during  their  abse?nce.  The  difference  between 
these  two  classes  goes  even  farther.  The  annual  con- 
sumers are  mostly  located  close  together  in  a  small  area 
nearby  the  power  station;  summer  consumers  are  far  apart 
and  scattered  over  a  large  area  extending  up  and  down  the 
beach.  While  it  is  recognized  that  there  will  be  individual 
exceptions  to  every  generalization,  the  broad  differences 
between  these  two  classes  are  so  marked  that  it  seems  neces- 
sary to  handle  them  separately. 

In  the  attached  schedules  there  is  shown  an  analysis  of  this 
company's  business  and  its  costs,  in  which  the  attempt  is 
made  to  distribute  all  costs  to  their  proper  sources  and  to 
analyze  them  as  between  the  different  elements  of  "con- 
sumer cost,"  which  means  the  expense  required  by  consumers 
irrespective  of  what  they  use;  *^ demand  cost,''  which  means 
the  expense  involved  by  reason  of  the  rate  at  which  current 
is  used  under  maximum  demand ;  and  "  output  cost,"  which 
means  the  cost  of  furnishing  the  current  used  after  the  other 
costs  have  been  met. 

The  year  lO-lS  was  abnormal.  Whereas  the  daylight  saving 
law  is  still  in  force,  war  conditions  have  passed,  normal 
growth  will  probably  be  resumed,  and  it  would  therefore  be 
unfair  to  base  any  study  on  1918  conditions.  In  schedule  1 
is  shown  the  sales  for  five  years,  and  the  "estimated  normal 
sales  "  used  as  a  basis  for  calculation. 

The  lost  and  unaccounted  for  current  has  been  allocated 
to  the  different  classes  of  business  and  an  estimate  made  of 
the  peak  demand  of  each  class ;  schedule  2  shows  the  resultant 
general  data  which  is  used  in  subsequent  calculations. 

Inasmuch  as  we  have  assumed  an  increase  over  the  1918 
sales,  we  must  also  increase  the  operating  expenses  to  care 
for  the  additional  current  which  must  be  generated.  Theo- 
retically the  increase  would  be  confined  to  fuel  and  supplies, 
but  as  wages  in  this  plant  are  verv'  low  now  and  will  prob- 
ably have  to  be  increased,  it  has  been  assumed  that  they  will 
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go  up  in  proportion  to  other  items.  Schedule  3  shows  the 
calculation  of  operating  expenses. 

Schedules  4  and  5  show  the  distribution  and  allocation 
of  operating  expenses.  In  making  these  schedules  street 
lighting,  while  technically  one  consumer  has  been  assumed 
equivalent  in  some  cases  to  ten  consumers,  and  in  others  to 
one  hundred  consumers,  for  the  purpose  of  properly  allo- 
cating the  ^*  consumer  "  expenses. 

The  investment  of  this  company  is  all  a  matter  of  actual 
record,  which  has  been  carefully  checked  heretofore  by  the 
Commission,  and  there  are  no  questionable  items  and  nothing 
of  an  intangible  nature.  In  the  calculation  of  fixed  charges 
in  schedule  6  we  have  therefore  used  the  company's  book 
figures.  Working  capital  has  been  taken  as  the  sum  of  the 
company's  cash,  accounts  receivable,  and  materials  and  sup- 
plies. As  the  cash  was  only  $814.57  this  can  hardly  be 
questioned.  For  the  purpose  of  these  calculations  the 
return  on  investment  has  been  taken  as  8  per  cent  without 
any  intent  to  determine  this  as  the  proper  figures,  and  for 
any  other  per  cent  desired  the  calculations  can  be  modified 
accordingly.  Amortization  is  taken  at  the  rates  recom- 
mended for  this  company  by  the  Commission,  and  which  it 
has  been  and  is  using.  The  percentage  for  taxes  was  selected 
such  as  to  produce  the  amount  of  taxes  actually  paid  in  1918. 

In  schedules  7  and  8  the  fixed  charges  are  distributed  and 
allocated. 

Uncollectible  bills  have  been  considered  as  a  ''consumer" 
cost  and  have  been  distributed  to  the  three  classes  of  com- 
mercial business  in  proportion  to  revenue.  This  distribu- 
tion is  carried  into  the  summary  of  all  costs  given  in 
schedule  9. 

Schedule  10  shows  the  summary  of  cost  by  classes  of 
business,  and  schedule  11  shows  a  grand  summary  of  all 
costs. 

Schedule  12  contains  the  final  and  most  important  figures, 
namely,  a  comparison  between  the  distributed  costs  and  the 
revenue  actually  received.     Because  1918  sales  were  helovf 
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normal,  the  comparison  has  been  made  on  cents  per  kw.h. 
To  translate  this  into  dollars,  if  the  rates  prevailing  in  1918 
had  been  applied  to  the  assumed  normal  consumption,  the 
revenue  would  have  been  $32,260,  as  against  the  cost  (includ- 
ing return  on  investment)  of  $40,791.07.  It  requires  prac- 
tically $30,000  to  pay  operating  expenses,  taxes,  and  amor- 
tization without  any  return  whatever  on  investment.  It 
will  be  seen  that  the  19:18  rates  were  considerably  below 
cost  both  for  annual  and  summer  business. 

In  schedule  13  there  are  worked  out  the  theoretically  cor- 
iwt  rates  for  both  summer  and  annual  business.  It  will  be 
noted  that  the  theoretical  rate  for  summer  lighting  is  not 
markedly  different  from  the  rate  now  complained  of,  except 
in  the  kw.h.  charge.  The  charge  of  25  cents  per  kw.h.  in 
the  present  rate  seems  to  be  unwarrantedly  high.  Whereas 
the  rate  for  summer  consumers  ought  in  reason  to  be  mate- 
rially increased,  the  present  rate  for  this  class  will  bring  in 
upward  of  $9000  more  than  the  former  one,  which  is  con- 
siderably more  than  the  cost  figures  justify. 

In  schedule  14  are  shown  suggested  rates  which  will  bring 
in  about  the  amount  of  money  which  the  cost  analysis 
requires.  Needless  to  say  infinite  varieties  may  be  worked 
out,  which  would  accomplish  the  same  result,  and  the  proper 
construction  of  a  rate  is  largely  governed  by  commercial 
considerations.  These  seem  to  be  fairly  simple  and  work- 
able, and  it  is  thought  that  they  will  probably  produce  the 
necessary  revenue  with  as  little  disturbance  as  any. 

The  company's  rate  schedules  refer  to  ''lamps".  It 
should  be  understood,  however,  that  "  lamp  "  does  not  mean 
an  electric  lamp,  but  as  used  means  25  watts  of  installed 
capacity.  This  use  is  very  confusing  and  ought  to  be 
dropped.  In  the  suggested  rates,  instead  of  "20  lamps" 
there  has  been  substituted  "  500  watts."  and  instead  of  mak- 
ing  the  subsequent  charge  follow  on  blocks  of  "20  lamps," 
it  has  been  arranged  to  increase  with  each  25  watts  so  that 
the  change  in  the  rate  with  increased  installation  will  be 
more  uniform. 


362     Public  Service  Commission,  Second  Disteict 

From  the  following  schedules  it  will  be  seen  that  the  com- 
plaint of  the  summer  residents  can  be  fairly  treated  only  in 
connection  with  the  rates  to  annual  consumers.  The  former 
having  a  much  larger  amount  of  plant  and  demand  require- 
ments, in  proportion  to  consumption  of  energy,  should  be 
charged  accordingly.  But  it  seems  only  fair  that  having 
the  service  charges  so  fixed  the  kilowatt  hour  charge  should 
be  equal  to  both  classes.  By  reducing  slightly  the  theo- 
retical service  charge  and  increasing  the  theoretical  kilowatt 
hour  charge  (as  sho\vn  atl  schedule  13),  a  rate  results  that, 
while  it  does  not  make  a  very  large  reduction  in  the  service 
charge,  lowers  the  kilowatt  hour  charge  44  per  cent. 

No  complaint  has  been  made  against  the  rate  to  annual 
consumers.  It  would  seem  that  this  class  should  not  be 
favored  by  having  the  service  charge  absorbed  in  the  con- 
sumption charge.  It  should  be  treated  on  the  same  basis. 
However,  as  this  class  buys  current  the  whole  year  'round 
and  thus  gives  the  company  a  chance  to  do  business  and  earn 
money  on  its  plant  during  the  whole  twelve  months,  the 
service  charge  might  well  be  less.  By  lowering  the  theo- 
retical service  charge  slightly  and  increasing  the  theoretical 
kilowatt  hour  charge  somewhat  (as  shown  in  schedule  13), 
this  class  of  service  would  bear  its  just  proportion  of  plant 
and  demand  costs  and  would  also  obtain  a  reduction  in  the 
kilowatt  hour  rate.  The  rate  to  annual  consumers  not  hav- 
ing been  made  an  issue  in  this  case,  no  change  in  this  rate 
will  be  ordered  herein  as  the  annual  consumers  have  not 
had  their  day  in  court.  The  fixing  of  that  rate  can  be  done 
after  some  future  hearing. 

An  order  should  be  made  fixing  the  rate  for  summer 
lighting  at  $30  per  year  for  500  watts  (twenty  lamps)  or 
less,  plus  75  cents  per  year  for  each  additional  25  watts 
(lamp),  plus  14  cents  a  kilowatt  hour  for  all  current  used. 

It  is  expected  that  the  respondent  company  will  make 
early  and  diligent  effort  to  obtain  cheaper  electric  energy. 

Commissioners  Irvine  and  Kellogg  concur;  Chairman 
Hill  and  Commissioner  Barhite  not  present. 
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1.  Kilowatt  Hours  Sold. 

2.  Data  Used. 

3.  Operating  Expenses. 

4.  Distribution  of  Operating  Expenses  to  Groups. 

5.  Allocation  of  Operating  Expenses  to  Classes. 

6.  Calculation  of  Fixed  Charges. 

7.  Distribution  of  Fixed  Charges  to  Groups. 

8.  Allocation  of  Fixed  Charges  to  Classes. 

9.  Summary  of  Costs. 

10.  Summaries  by  Classes. 

11.  Grand  Cost  Summary. 

12.  Comparison  of  Cost  and  Revenue. 

13.  Theoretical  Rates. 

14.  Suggested  Rates. 

Schedule  1:  KHowatt  Houra  Sold. 


1914            1915 

1916 

1917 

1918 

Estimated 

normal 

sales 

Municipal  street  lighting. 

Commercial  lighting .... 

Commercial   metered 

power 

29.786 
88.676 

14.853 

36.883 
106.476 

19.295 

35.194 
119.893 

21.831 

36.000 
118.383 

25.952 

37.000 
99.933 

28,066 

37.000 
120.000 

28.000 

Total  kw  h.  sold 

133.315 

162.654 

176,918 

180,335 

164.990 

185.000 

Schedule  B:  Data  Used. 


Street  lighting. . . 
Annual  lighting. . 
Summer  lighting. 
Power 


Totals. 


Number  of 
consumers 


1 

254 

180 

16 


Kw. 

demand 


10 
85 
95 
10 


Kilowatt  hours 


Generated 
for 


40.000 
144.000 
115.000 

36,000 


451  i  200  i     335.000 


Sold  to 


37.000 
75,000 
45.000 
28,000 


185.000 


Schedule  3:  Operating  Expensee. 


Kilowatt  hours  generated , 


Station  superintendence  and  labor. 

Fuel 

Supplies 

RexMurs 


Total  production . 
Total  distribution. 
Total  utilisation . . 
Total  commercial. 
Total  general  > 


Total  operating  expenses  (exclusive  of  amortiasation) 


1918 


292.520 


$3,742.60 

10.444.93 

1.300.48 

1.929.57 


$17,417.58 

1,634.88 

581.74 

1.259.54 

1.938.76 


$22,832.50 


Estimated 
normal 


335.000 


$4,290.00 

11.960.00 

1.490.00 

2.210.00 


$19,950.00 

1.634.88 

681.74 

1,259.64 

1.938.76 


$25,364.92 


I'As  reported,  but  with  amortisation  omitted  and  a  reduction  for  miscellaneous  revenue 
of  $689.05. 
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SckeduU  4'    Dittribuiian  of  Operating  Bxptnam  to  Oroujm. 


Producticm: 

Superintendenoe  and  labor. . . 

Fuel 

Supplies 

Repiun 

Dietnbtttion 

Utilisation 

Commercial 

General 


Totals. 


Total 


$4,290.00 
11,960.00 
1,490.00 
2.210.00 
1,634.88 
581.74 
1,259.54 
1,938.76 


$25,364.92  I 


Costgroiq> 


Consumer 


$1,634.88 

581.74 

1,259.54 

1,138.76 


$4,614.92 


Demand 


$4,290.00 

'     *745!66 
1,660.00 


800.00 


$7,495.00 


Output 


$11,960.00 
745.00 
550.00 


$13,255.00 


Schedtde  6:  AUocation  of  Operatino  Sxpentes  ta  CZomm. 


Total 

Street 
lig^*ting 

Annual 

lighting 

Summer 

lighiatij 

Power 

Distribution. , 

$1,634.88 

581.74 

1,259.54 

1,138.76 

$297.38 
581.74 

}       52.00 

$755.00 

$535.00 

$47.50 

Utilisation 

Commerria] 

1,328.00 

940.00 

^««     ff%tfv 

General 

83.30 

Consumer  cost 

$4,614.92 

7,495.00 

13,255.00 

$931.12 

375.00 

1,580.00 

$2,078.00 
3,185.00 
5,700.00 

$1,475.00 
3,560.00 
4,550.00 

$130.80 

Demand  oost 

375.00 

Output  oost 

1.425.00 

$25,364.92 

$2,886.12 

$10,963.00 

$9,585.00 

$1,930.80 

Sdudule  6:  CaUniation  of  Fixed  Chargee. 


Land 

Buildings 

Aiq;)aratuB 

Conduits 

Dist.  system 

Transformers 

Meters 

Street  lighting  system. . 
General  and  Lab.  equip . 
Working  capital 


Investment 

Dec.  31. 

1918 


$2,125.00 

17.137.72 

34.677.27 

16.175.83 

30.814.68 

12.589.95 

6,589.41 

4,304.23 

545.98 

10,412.88 


$134,972.95 


Percent 

Return 

Amorti- 
sation 

Taxes 

Total 

8 

.9 

8.9 

8 

2 

.9 

10.9 

8 

4 

.9 

12.9 

8 

1.5 

.9 

10.4 

8 

1.5 

.9 

10.4 

8 

4 

.9 

12.9 

8 

4 

.9 

12.9 

8 

3 

.9 

11.9 

8 

10 

.9 

18.9 

8 

8 

Fixed 
charges 


$189.12 

1,868.01 

4,460.46 

1,682.28 

3.204.72 

1,624.10 

816.33 

512.20 

103.19 

833.03 

$15,288.44 


Sdudtde  7:  Dietribuiion  of  Fixed  Chargee  to  Oroupe, 


Land 

Buildings 

Apparatus 

Conduits 

pist.  system 

Transformers 

Meters 

Street  lighting  system . . 
General  and  lab.  equip. 
Working  capital 


Total 


$189.12 

1,868.01 

4.460.46 

1.682.28 

3,204.72 

1,624.10 

811.33 

512.20 

103.19 

833.03 


$15,288.44 


Costgroiq> 


Consumer 


$1,682.28 
2,204.72 
500.00 
511.33 
512.20 
53.19 
200.00 


$5,663.72 


Demand 


$189.12 
1.868.01 
4,460.46 

'ii666!66 

1,124.10 
300.00 

'*"66!66 


$8,991.69 


Output 


$633.03 


$633.08 
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SeheduU  8:  AUoeaHon  0/  Fixed  Chargn  to  CUuae*. 


ConsumerB  cost: 

Conduito 

DiBtributiag  system. 

Tnnsformen 

Meters. 


Street  lishtins . . 
General  and  bb 
Workuog  capital. 


Consumers  cost. 
Demand  cost. . . 
Output  eost. . .. 


Totals. 


Total 


$1,682.28 
2,204.72 
500.00 
511.88 
512.20 
53.19 
200.00 


$5,663.72 

8,901.69 

633.03 


$15,288.44  $1,542.23 


Street 
lighting 


$467.00 


512.20 

1.15 

36.35 


$1,016.70 

450.00 

75.53 


Annual 
lighting 


$300.00 
543.00 
282.00 
288.60 

"io.'io 

92.40 


$1,535.40 

3,821.69 

272.00 


$5,629.09 


Summer 
lighting 


$841.00 

1,526.00 

200.00 

204.50 

*26!86 
65.45 


$2,857.75 

4.270.00 

217.50 


$7,345.25 


Power 


$74.28 

135.72 

18.00 

18.23 

'"i!84 
5.80 


$253.87 

460.00 

68.00 


$771.87 


Sdttdtde  9:  Summary  0/  Cotta. 


Street  lightixig. . . 
Annual  ligbting. 

Siimtn^  lighting 

Power , 

Totals 


Total 


$4,428.35 

16,658.50 

16,988.95 

2,715.27 


$40,791.07 


Operating 
eziwnses 


$2,886.12 

10,963.00 

9,585.00 

1,930.80 


$25,364.02 


Fixed 
charges 


$1,542.23 

5,629.09 

7,345.25 

771.87 


$15,288.44 


Uncol- 
lectible 
bills 


$66.41 
58.70 
12.60 


$137.71 


Schedule  10:  Summariee  by  Claeaea. 


Street  Lighting 


Total 

Cost  group 

Consumer 

Demand 

Output 

Operating  expenses 

$2,886.12 
1,542.23 

$931.12 
1,016.70 

$375.00 
450.00 

$1,580.00 

Fixed  charges 

75.53 

Totals 

$4,428.35 

$1,047.82 

$825.00 

$1,655.53 

Annual  lighting 


Operating  expenses . 

Fixed  chaiges 

Uncollectible  bills. . 


Totals. 


$10,963.00 

5,629.09 

66.41 


$16,658.50       $3,679.81 


$2,078.00 

1,535.40 

66.41 


$3,185.00 
3,821.60 


$7,006.69 


$5,700.00 
272.00 


$5,972.00 


Summer  Lighting 


Operating  expenses. 

Fixed  charges 

UnccUectible  bills. . 


Totals. 


$9,585.00 

7.343.25 

58.70 


$1,475.00 

2,857.76 

58.70 


$16,988.95       $4,391.45 


$3,560.00 
4.270  00 


$7,830.00 


$4,550.00 
217.50 


$4,767.50 


Power 


OfM*rBHnir  exoenses 

$1,930.80 

771.87 

12.60 

$130.80 

253.87 

12.60 

$375.00 
450.00 

$1,425.00 

Prvnrl  i»Kii.rvMi 

68.00 

Uncollectible  bills 

Totals 

$2,715.27 

$397.27 

$825.00 

$1,493.00 
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Sehedtde  11:  Orand  Cost  Summary. 


Street  luhtins. . . 
Annua]  lighting. . 
Summer  lighting. 
Power 


Totals. 


Total 


$4,428.35 

16.658.50 

16,088.95 

2,715.27 


Cost  group 


ConBumer 


f 1.947. 82 

3,679.81 

i. 301. 45 

397.27 


$40,791.07      $10,416.35 


Demand 


$825.00 

7,006.69 

7.830.00 

825.00 


$16,486.69 


Output 


$1,655.53 
5.972.00 
4.767.60 
1.493.00 


$13,888.03 


Schedule  19:  Comparison  of  Cost  and  Revenue. 


Consumption 
per  kw.h. 

Cost 

1918  revenue 

Total            Per  kw.h. 

per  kw.h. 

Street  lighting 

37,000 
75,000 
45,000 
28.000 

DoUars 

4,428.35 

16.658.50 

16.988.95 

2,716.27 

CenU 

♦12.0 

22.2 

37.8 

9.7 

CenU 

13.0 

Apmiftl  liichtinff 

16.9 

Rummer  liffhtinir - , , . 

28.7 

Power 

7.5 

Totals 

185,000 

40.791.07 

22.0 

16.9 

Schedule  13:  Theoretical  Rales, 

Summer  Lighting:    Number  of  consumers,  180;  number  of  "  lamps  "*,  10,550; 
kilowatt  hours  used,  45,000. 

4391.45 
Consumer  cost:    ;,^  \^  =  $2.04  per  month  per  consumer. 


Demand  cost: 
Kw.h.  cost: 


180x12 
7830.00  X  20 
10550  X  12 
4767.50 


=  $1.23  per  month  per  20  "  lamps  ". 


=  SO.  106  per  kw.h. 


45,000 

Theoretical  rate  should  be  — 

1 .23 
Consumer  charge,  2.04  plus— ~=  $2.66  per  month  for  20  "  lamps  "  or  less, 

plus  $1.23  per  month  for  each  additional  20  "  lamps ''  or  fraction  thereof. 
Consumption  charge,  $0,106  per  kw.h. 

Annual  Lighting:    Number  of  consumers,  254;  number  of  "  lamps  "*,  10,650; 
kilowatt  hours  used,  75,000. 

Consumer  cost:    ^^  '      =  $1.20  per  month  per  consumer. 
Demand  cost:      ^/^,,^/^    ,^   =  $1.10  per  month  per  20  "  lamps  ". 


Kw.h.  cost: 


10650  X  12 
5972.00 


=  $0.08  per  kw.h. 


75000 
Theoretical  rate  should  be  — 

Consumer  charge,  1.20  plus  -~  =  $1.75  per  month  for  20  "  lamps  "  or  leas, 

plus  $1.10  per  month  for  each  additional  20  "  lamps  "  or  fraction  thereof. 
Consumption  charge,  $0.08  per  kw.h. 

*  "  Lamp  "  means  25  watts  of  installed  capacity. 
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SclieduU  li:  Suggetted  Ralet. 

Summer  Lighting:    S30  per  year  for  500  watta  or  less,  plug  S0.75  per  year  for 
each  additioW  25  watta,  plus  f0.14  per  kw.h.  for  &1I  current  used. 

Estimated  revenue: 

180  X  30.00  = $5,400 

(10650  —  (180 1  20))  X  .76  = 6,210 

45,000  1 .14  = 6,300 

$16,910 

Against  theoreticallj  proper  revenue  of $15,088.95 

Annual  LigUing:    $1  per  month  for  500  watta  or  less,  plus  t0.03  per  month 
for  each  additioaat  25  watta,  plus  $0.14  per  kw.b.  for  all  current  used. 
Eslimftted  revenue ; 

254 1  1.00  X  12  =    $3,060 

(10650  —  (254  1 15'))  x  .03  x  12  = 2,460 

75,000  1 .14 = 10,600 

$16,010 
Against  theoretically  proper  revenue  of $I6,65S.50 

*  Assumed  an  average  of  16  lamps  in  the  Srst  block. 
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Village  of  Sohenevus  309 

Petition  of  the  Incorporated  Village  of  Sciienevus, 
Otsego  county,  under  section  68,  Public  Service  Oommis- 
sions  Law,  and  section  244,  Village  Law,  for  a  certificate 
of  authority  and  permission  and  approval  to  build,  main- 
tain, and  operate  an  electric  plant  for  other  than  munici- 
pal purposes,  as  well  as  municipal  purposes,  in  said  village 
and  in  the  town  of  Maryland,  Otsego  county,  and  exercise 
franchises  from  the  Town  of  Maryland.     [Case  No.  6836.] 

1.  An  electrical  corporation  unable  or  unwilling  to  fumiah  adequate 
service  is  not  entitled  to  the  protection  of  its  monopoly  in  the  field 
served,  but  a  certificate  of  authority  will  not  be  granted  to  a  munici- 
pality to  establish  an  electric  plant  to  compete  with  such  a  corpora- 
tion, where  the  municipality  has  made  no  careful  estimate  of  con- 
struction costs  and  no  estimate  whatsoever  of  operating  revenue  and 
expenses,  and  the  general  information  in  possession  of  the  Commission 
indicates  that  the  maintenance  and  operation  of  the  plant  would 
necessarily  be  at  a  great  loss. 

2.  An  electrical  corporation  operated  with  one  generating  plant  in 
two  villages,  both  small.  One  village  sought  a  certificate  of  authority 
to  install  a  municipal  plant  for  commercial  purposes.  This  would 
inevitably  lead  to  an  entire  abandonment  of  the  service  in  the  other 
villsge.  EelA^  that  this  is  a  circumstance  to  be  considered  by  this 
Commission,  representing  the  entire  public,  in  passing  upon  the  appUca- 
tion  of  the  first  village. 

Decided  August  12,  1919. 

Apyearw^ices: 

James  P.  Frieryy  Schenevus,  as  attorney  for  applicant. 

Robert  Shearman  as  Presidentof  the  Village  of  Schenevus. 

John  H.  Wild  as  President,  and  S.  R.  Cantxuell  as  Secre- 
tary, of  Schenevus  Business  Men's  Association. 

JV.  P.  Willis,  Cooperstown,  as  attorney  for  Southern  New 
York  Power  Company. 

Lee  D.  VanWoert,  159  Main  street,  Oneonta,  as  attorney, 
and  Owen  C,  Becker,  Oneonta,  of  counsel,  for  Great  Bear 
Light  and  Power  ■Company. 

William  F.  Shupe,  East  Orange,  as  Treasurer  and  Gen- 
eral Manager  of  Great  Bear  Light  and  Power  Company. 
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Bert  Orantier,  Esperance,  as  President  of  Schoharie 
Valley  Electric  Light  and  Power  Corporation. 

Ibvinb,  Commissioner: 

The  Village  of  Schenevus  asks  for  a  certificate  of 
authority  to  build,  maintain,  and  operate  an  electric  plant 
for  other  than  municipal  purposes.  Schenevus,  according 
to  the  state  census  of  1915,  had  a  population  of  537.  There 
has  been  little  change  in  the  population  in  the  past  twenty 
years.  What  tendency  appears  is  downward  rather  than 
upward.  The  village  has  been  for  some  years  supplied  with 
electricity  by  the  Great  Bear  Light  and  Power  Company. 
This  company  generates  its  current  at  East  Worcester,  about 
ten  miles  distant.  It  supplies  East  Worcester  as  well  as 
Schenevus,  and  formerly  supplied  the  village  of  Kichmond- 
ville,  but  the  Richmondville  distribution  system  was  sold 
to  the  village.  The  Village  of  Schenevus  proposes  to  erect 
an  entirely  new  distributing  system  and  to  build  a  trans- 
mission line  about  ten  miles  long  through  the  town  of  Mary- 
land, to  the  town  line  between  the  towns  of  Maryland  and 
Milford,  where  it  will  receive  power  from  the  Southern  New 
York  Power  Company  and  pay  therefor  four  and  one-half 
cents  per  kw.h. 

On  the  hearing  the  evidence  was  almost  entirely  directed 
to  proving  bad  service  on  the  part  of  the  Great  Bear  Company, 
together  with  certain  suspensions  of  service,  one  of  which 
lasting  for  several  months  was  certainly  entirely  unwar- 
ranted. According  to  the  familiar  rules  governing  in  such 
cases,  it  was  made  quite  clearly  to  appear  that  the  Great 
Bear  Company  being  unable  or  unwilling  to  furnish  ade- 
quate service  is  not  entitled  to  the  protection  of  its  monopoly 
in  this  field.  No  negotiations  have  been  had  with  the  Great 
Bear  Company  with  a  view  to  buying  its  system.  It  is  quite 
evident  that  the  feeling  against  the  company  has  been  so 
high  in  the  village  that  there  is  no  great  desire  to  protect 
the  existing  plant. 

The  evidence  as  to  the  cost  and  prospective  earning  power 
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of  the  proposed  new  plant  is  exceedingly  meager.  It  consists 
of  the  testimony  of  one  witness  who  qualifies  merely  by 
stating  that  he  is  general  foreman  on  construction  of  an 
electric  construction  or  supply  company,  and  that  he  had 
twice  made  a  general  survey  of  the  village,  once  in  an  auto- 
mobile and  once  on  foot,  and  that  in  his  opinion  the  cost 
of  the  system  would  be  about  $22,000.  The  village,  relying 
on  this  estimate,  has  voted  bonds  to  that  amount.  It  is  pro- 
posed practically  to  duplicate  the  existing  system  with  about 
six  additional  poles.  It  is  not  expected  materially  to 
increase  the  number  of  consumers  beyond  those  who  are 
at  present  patrons  of  the  Great  Bear  Company,  seventy-four 
in  number.  In  a  village  of  that  size  no  great  increase  in 
the  number  of  consumers  would  be  possible.  No  detailed 
study  of  construction  costs  has  been  made  and  no  study 
at  all  apparently  of  operating  costs.  The  Commission  has, 
therefore,  been  thrown  on  its  own  resources  to  determine 
the  economic  features  of  the  case.  The  following  table 
has  been  worked  out  by  the  experts  of  the  Commission  based 
on  their  experience  and  data  in  possession  of  the  Commission. 

Sales  to  74  consumers  at  180 13,320  kw.  hre. 

Used  by  50  25-watt  street  lamps  burning  4000  hours. .  3,000  kw.  hrs. 

Total  current  used 16,320  kw.  hrs. 

Lost  In  lines  and  transformers,  40% 10,880  kw.  hrs. 

Current  to  be  purchased 27,200  kw.  hrs. 

Interwt,  depreciation,  and  taxes,  10%  on  $22,000 |2.200.00 

Current,  27,200  kw.hrs.  at  4  cents 1 ,088.00 

lAbor   720.00 

Maintenance  materials    250. 00 

Street  lamp  renewals 150. 00 

Miscellaneous  and  general  expenses 60 .  00 

Total  cost $4,458.00 

Deduct  for  50  street  lamps  at  $20 1 ,000.00 

Leaving  for  cost  to  be  paid  by  commercial  consumers $3,458.00 

Current  used  by  commercial  consumers,  13,320  kw.hrs. 
Cost  per  kilowatt  hour,  26  cents. 

It  is  quite  evident  that  twenty-six  cents  per  kw.h.  in  such 
a  community  is  a  prohibitive  price.  If  sold  for  less,  the 
deficit  would  have  to  be  concealed  in  an  increased  burden 
of  taxation.  In  determining  to  plunge  into  this  adventure 
without  any  real  consideration  of  construction  costs  and 
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without  any  consideration  at  all  of  operating  costs,  it  is 
evident  that  the  village  was  swayed  by  its  temper  rather 
than  by  its  judgment.  The  Commission  is  therefore  called 
on  to  protect  the  village  against  itself.  Public  convenience 
and  necessity  do  not  require  a  village  to  embark  on  a  dis- 
astrous business  enterprise. 

Furthermore,  there  appeared  on  the  hearing  representa- 
tives of  the  Village  of  East  Worcester,  who  complained  that 
if  the  Village  of  Schenevus  were  permitted  to  install  its 
plant,  East  Worcester,  which  is  even  a  smaller  community, 
would  be  entirely  deprived  of  electric  service,  as  it  is  mani- 
fest that  the  Great  Bear  Company  could  not  subsist  on  the 
patronage  of  East  Worcester  alone.  Indeed,  it  barely  sub- 
sists on  the  patronage  of  the  two  villages.  Of  course  the 
Village  of  Schenevus  is  under  no  obligation  to  protect  the 
Village  of  East  Worcester,  but  it  is  proper  for  this  Com- 
mission, representing  the  entire  public,  to  bear  this  feature 
in  mind.     The  application  should  be  denied. 

Commissioners  Fennell  and  Kellogg  concur;  Chairman 
Hill  and  Commissioner  Barhite  not  present. 
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In  the  Matter  of  the  Complaint  of  Chailles  M.  Mask  and 
Fbedebick  M^iBK  relative  to  conditions,  service,  and 
operation  on  the  Rhinecliif  division  of  the  Central  New 
England  Railway  Company.  Petition  of  United 
States  Railroad  Administration,  Central  New 
England  Railway,  to  discontinue  Cokertown  station. 
[Case  No.  2802.] 

An  attempt  to  meet  varying  station  agency  requirements  and  condi- 
tions by  a  general  standardization  not  permitted,  in  a  given  case,  to 
deprive  the  public  of  reasonably  necessary  service  unless  tbe  standard 
fits  the  particular  case. 

Decided  August  12,  1919. 

Appewrcmces: 

Stoddard  &  Mark  (by  Henry  A.  Mark),  135  Broadway, 
New  York  city,  for  complainants. 

TT.  L.  Bamett,  Grand  Central  Terminal,  New  York  city, 
for  respondent. 

W.  8.  Kallman,  Grand  Central  Terminal,  New  York 
city,  for  The  New  York  Central  Railroad  Company. 

Fennell,  Commissioner: 

Petition  of  United  States  Railroad  Administration,  Cen- 
tral New  England  Railway,  that  case  No.  2802  be  reopened, 
and  under  section  54  of  the  Railroad  Law  for  consent  to 
the  discontinuance  of  the  freight  and  passenger  station  on 
said  railway  at  Cokertown,  a  hamlet  on  the  Rhinecliif  divi- 
sion, which  is  not  a  postofRce,  in  the  town  of  Red  Hook, 
Dutchess  county.  The  next  station  east  of  Cokertown  is 
Elizaville,  2.03  miles  away;  the  next  station  west  is  Red 
Hook,  4.08  miles  distant. 

Case  No.  2802  was  a  complaint  against  the  Central  New 
England  Railway  Company  in  respect  to  various  matters, 
particularly  as  to  there  not  being  an  agent  at  said  station. 
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A  hearing  was  had,  and  thereafter  the  company  employed  an 
agent,  put  in  a  telephone,  and  an  express  oflSce  was  opened, 
which  satisfied  complainants,  and  the  case  was  closed  by 
order  dated  March  6,  1912. 

The  following  is  paragraph  9  of  the  petition  herein: 

NINTH:  That  on  account  of  the  small  amount  of  business  at  Coker- 
town  and  the  revenue  resulting  therefrom,  which  business  has  been 
constantly  decreasing  for  a  long  time,  petitioner  desires  to  discontinue 
the  maintenance  and  operation  of  the  station  at  that  point;  that  a 
recent  investigation  shows  that  the  revenue  collected  at  this  station 
for  the  period  of  six  months  from  July  to  December,  1918,  amounted 
to  $376.82,  whereas  the  expenses  during  the  same  period  were  $698.88, 
creating  a  loss  of  $322.06.  That  the  discontinuance  of  this  station,  if 
authorized  by  this  honorable  Commission,  will  result  in  a  considerable 
saving  to  petitioner  and  without  detriment  to  the  public  service. 

The  testimony,  on  the  hearing,  disclosed  the  following 
amount  of  business  for  the  year  1918: 

Amount  of  freight  charges  for  freight  received  and  forwarded. .  $4,563.51 
Passenger  ticket  sales 180. 78 

Total    $4,694.29 

The  total  expense  for  agent's  salary  for  this  period  was $1,867.79 

The  above  does  not  include  express  business  which  for  the 
year  1918  amounted  to  $211.62. 

This  discrepancy  can  be  explained  in  part  by  the  com- 
pany's treatment  of  the  business  of  the  station.  The  theory 
of  crediting  the  actual  cash  turned  in  by  the  agent  as  rep- 
resenting the  business  of  the  station  and  then  allocating 
that  business  to  lines  by  length  of  haul  does  not  give  a  cor- 
rect statement  of  the  business  or  a  proper  measure  of  the 
public  convenience  and  necessity  which  the  station  meets. 
The  railroad  in  question  is  operated  by  the  United  States 
Railroad  Administration,  and  the  entire  receipts  for  ship- 
ment originating  or  ending  at  Cokertown  go  to  the  same 
treasury.  The  fact  that  freight  is  prepaid  should  not  take 
away  from  Cokertown  the  credit  for  the  business. 

It  also  appears  from  the  evidence,  that  on  account  of  the 
more  favorable  highway  conditions,  milk  shipments  in  that 
section  are  handled  at  Cokertown  during  the  winter  months 
and  at  an   adjacent   station  during  the  summer  time  on 
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account  of  better  icing  facilities.  The  shipment  of  the 
apple  crop  in  the  fall  requires  the  services  of  an  agent 
whom  the  railroad  expects  to  provide  at  that  time  for  a 
period  of  about  three  months. 

The  apple  shipments  commence  about  October  and  con- 
tinue through  December;  the  milk  shipments  begin  during 
January  and  continue  through  April.  The  milk  cans  are 
loaded  directly  into  a  milk  car  which  is  part  of  a  train  run 
and  treated  as  a  fast  freight,  and  there  is  no  agent  in  the 
car. 

It  would  seem  that  there  ought  to  be  an  agent  at  this 
station  at  least  during  apple  and  milk  shipping  seasons. 

The  increase  in  station  expense  is  just  one  more  example 
of  the  problem  of  maintaining  agents  at  small  stations.  In 
the  latter  part  of  1917  the  agent's  salary  was  $54  a  month. 
Various  wage  increases  were  made.  In  December,  1918, 
he  received  $161.07.  On  being  asked  about  it,  the  agent 
replied,  "  Well,  that  is  some  of  those  general  orders  and  sup- 
plements to  the  general  orders  that  they  have  been  giving 
out.  It  is  hard  work  to  keep  track  of  what  you  are  getting." 
This  unusual  amount  was  produced  by  an  increase  to  48 
cents  an  hour  for  eight  hours,  72  cents  an  hour  for  additional 
four  hours  each  day  and  back  pay  added.  Shortly  after- 
ward the  agent  was  reduced  to  an  eight  hour  day  at  48  cenl? 
an  hour. 

George  W.  Clark,  Assistant  Superintendent,  having  testi- 
fied that  it  was  not  necessary  to  have  a  telegraph  operator 
at  Cokertown,  was  asked  the  following  questions: 

Q,  Then  wouldn't  it  be  possible,  in  view  of  a  Yolume  of  busineaa 
there,  approximating  $5000  or  better  a  year,  under  the  admitted  figures 
here,  wouldn't  it  be  possible  to  dispense  with  the  services  of  the  present 
agent  as  a  telegraph  operator  there  and  replace  him  with  a  man  that 
was  sufficiently  versed  in  railroading  to  bill  freight  and  sell  tidcetsT 
Couldn't  a  man  be  put  there  for  less  expense  and  furnish  the  public 
with  that  convenience  and  keep  a  warm  waiting  room  for  the  traveling 
public  in  the  winter? 

A.  No  air,  not  for  any  less  expense.  Those  prices  are  fixed  by  the 
Oovemment,  the  Railroad  Administration. 
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Q,  And  it  would  not  be  possible  to  put  a  man  there  that  was  not 
a  telegraph  operator  T 

A,  Yes,  it  would,  but  it  would  cost  the  same  amoimt  of  money  so 
far  as  cost  is  concerned,  whether  he  is  a  telegraph  operator  or  not. 

Q.  Why  do  you  tell  me  that?    How  do  you  know? 

A.  By  the  orders  that  have  been  issued  by  the  Railroad  Administra- 
tion  and  the  salaries  having  been  fixed  by  them. 

An  attempt  to  meet  varying  conditions  by  a  general 
standardization  should  not  be  permitted,  in  a  given  case, 
to  deprive  the  public  of  reasonably  necessary  service,  unless 
the  standard  actually  fits  the  particular  case.  It  would 
seem  that  the  company  has  not  made  a  case  for  discontinu- 
ance during  the  months  October  to  April  inclusive.  The 
permission  to  discontinue  should  be  denied  as  to  those 
months. 

On  the  hearing  counsel  for  the  company  amended  the 
petition  and  asked  that  the  station  be  discontinued  as  an 
^* agency"  station. 

As  to  the  months  May  to  September  inclusive,  the  com- 
pany may,  if  it  desires,  discontinue  services  of  a  station 
agent  at  Cokertown  provided  that  the  station  is  kept  open, 
lighted,  and  cleaned,  and  looked  after  in  such  manner  as  may 
be  necessary  for  public  convenience. 

Commissioners  Irvine  and  Kellogg  concur;  Chairman 
Hill  and  Commissioner  Barhite  not  present. 
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Petition  of  Henry  Ray  VanHoesen,  by  W.  B.  Butler, 
under  the  Transportation  Corporations  Law  for  a  certifi- 
cate of  public  convenience  and  necessity  for  the  operation 
of  a  stage  route  by  auto  buses  in  the  cities  of  Albany  and 
Rensselaer,  it  being  proposed  that  the  route  shall  also  be 
operated  to  the  incorporated  village  of  Kinderhook, 
Columbia  county.      [Case  No.   6939.] 

Application  is  made  for  a  certificate  of  public  couveiijence  and  neces- 
sity for  the  operation  of  a  bus  line  between  a  city  and  communiticg 
already  connected  by  an  electric  railroad. 

The  company  operating  the  electric  railroad  is  in  such  financial  con- 
dition th.it  any  competition  resulting  in  a  <Uminution  of  its  revenue  will 
be  likely  to  destroy  its  ability  to  continue  operations. 

The  proposed  bus  line  would  compete  as  to  its  through  passengers 
and  local  passengers  in  certain  instances  with  the  railroad,  and  thus 
deprive  it  of  needed  revenue.  As  to  other  portions  of  its  route  its 
divergence  from  the  railroad  is  too  great  to  create  competition. 

Held,  that  a  certificate  of  public  convenience  and  necessity  should 
be  issued,  permitting  only  the  carriage  of  passengers  to  and  from  non- 
competing  points. 

Decided  August  26,  1919. 

Appearcmces: 

Walter  B.  Butter,  Albany,  for  the  petitioner. 

Henry  Ray  VanHoesen,  the  Petitioner,  in  person. 

Porter  Austiuj  Kinderhook,  in  person. 

L,  C,  Stallman,  Niverville,  in  person. 

Randall  J.  LeBoeuf,  Albany,  aa  attorney  for  the  Albany 
Southern  Railroad  Company,  in  opposition. 

Newton  R.  Cass,  Albany,  as  attorney  for  the  United 
Traction  Company. 

Ejblloog,  Commissioner: 

The  proposed  stage  route  for  which  a  certificate  ol  public 
convenience  and  necessity  is  applied  for  in  this  proceeding 
runs  floutheasterly  from  the  Plaza  in  Albany  to  the  village 
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of  Kinderhook.  The  northerly  portion  of  this  route  lies 
within  the  cities  of  Albany  and  Rensselaer,  each  of  which 
municipalities  has  granted  to  the  petitioner  the  statutory 
consent,  and  he  now  comes  before  this  Commission  for  a 
certificate  of  public  convenience  and  necessity  which  it  alone 
can  issue. 

So  far  as  it  traverses  the  cities  in  question,  it  is  paralleled 
by  the  United  Traction  Company,  which  objects  to  the  carry- 
ing of  any  local  passengers,  a  privilege  not  contended  for 
by  the  applicant. 

The  controversy  here  is  between  the  applicant  and  the 
Albany  Southern  Railroad  Company,  which  objects  to  the 
issuing  to  the  petitioner  of  any  certificate  whatsoever. 

This  Railroad  company  operates  from  the  city  of  Albany 
to  Hudson,  in  a  general  southerly  direction,  and  in  its  route 
passes  through  the  villages  of  Valatie  and  Kinderhook, 
adjacent  municipalities.  It  is  the  only  carrier  connecting 
these  municipalities  with  the  main  routes  of  travel,  and  as 
a  consequence  its  earnings  from  traffic  originating  and 
terminating  therein  form  a  very  substantial  portion  of  its 
business.  The  affairs  of  this  Railroad  company  have  been 
under  careful  examination  of  late  by  this  Commission,  in 
the  proceeding  entitled  *'In  the  Matter  of  a  Schedule  of 
Passenger  Fares  Filed  by  Albany  Southern  Railroad  Com- 
pany with  this  Commission  July  5,  1918,  and  complaint  in 
reference  thereto  ".  [Case  No.  6588.]  In  that  proceeding 
the  schedule  of  passenger  fares  filed  by  the  Railroad  com- 
pany was  challenged  by  certain  residents  of  Nassau  and 
vicinity,  and  as  a  result  a  very  careful  examination  of  the 
affairs  of  the  Railroad  company  was  made  by  this  Commis- 
sion, in  order  to  determine  the  propriety  of  increasing  the 
fares  upon  the  line  as  requested  by  the  company. 

The  facts  in  r^ard  to  the  company  and  its  exceedingly 
precarious  financial  situation  are  clearly  set  forth  in  the 
Opinion  of  the  Chairman  of  this  Commission,  which 
received  the  concurrence  of  the  entire  body,  reported  in 
7  Public  Service  Commission  Reports  321. 


Henry  Eay  VanHoesen  379 

Even  with  the  increased  fares  sought  by  the  company 
and  allowed  by  the  Commission,  the  company  was  estimated 
to  be  able  to  earn  somewhat  less  than  one-third  of  the  interest 
on  its  bonded  indebtedness  chargeable  against  its  railroad 
property,  and  is  thus  very  close  to  the  line  where  its  operat- 
ing expenses  may  exceed  its  operating  revenues. 

The  dangers  threatening  this  company  are  most  forcibly 
expressed  in  the  Opinion  in  that  case  in  the  following 
language : 

"  Obviously,  from  the  examination  which  has  been  made,  grave  ques- 
tion exists  whether  or  not  the  company  can  earn  sufficient  revenue  on 
the  new  schedule  or  upon  any  basis  whatever  ultimately  to  survive. 
So  far  as  the  patrons  of  the  road  are  concerned,  the  practical  question 
would  seem  to  be  not  so  much  whether  the  proposed  rates  are  reason- 
able as  whether  or  not  on  any  rates  whatever  which  might  be  adopted 
the  road  can  long  continue  to  operate."     [p.  327.] 

It  is  quite  evident  that  this  company  can  not  survive  any 
diminution  of  the  revenue  from  the  territory  which  it  serves, 
arising  from  competition. 

The  petitioner  here  has  not  as  yet  made  any  investment 
in  his  proposed  enterprise.  He  is  not  entirely  sure  as  to 
how  large  a  bus  he  wishes  to  purchase.  At  the  hearing,  he 
stated  that  he  expected  to  commence  with  one  motor  vehicle, 
accommodating  from  16  to  22  passengers,  making  three  trips 
per  day.  "No  evidence  has  been  given  as  to  the  solvency  or 
ability  of  the  petitioner  to  respond  to  claims  for  damage  to 
persons  or  property.  Its  unstable  position  as  a  carrier  and 
the  propriety  of  protecting  the  Albany  Southern  railroad 
from  competition  seems  to  be  conceded  by  the  petitioner  in 
this  proceeding,  in  that  he  states  in  his  petition  as  follows: 

''The  distance  between  Albany  and  Kinderhook  is  about  twenty-two 
miles,  and  although  our  route  will  parallel  the  Albany  [and]  •Southern 
railroad  to  East  Greenbush,  we  will  not  accept  passengers  to  or  from 
that  village  and  will  compete  between  Albany-Kinderhook ;  there  is 
about  twelve  miles  on  our  route  that  we  do  not  think  is  in  competition 
with  the  Albany  Southern  railroad  directly  as  it  will  be  a  great  accom- 
modation to  the  farmers  and  residents  along  this  part  of  the  line 
proposed,  as  will  be  seen  by  the  attached  map." 


380     Public  Sebvicb  Commission,  Second  District 

This  allegation  would  seem,  to  disclaim  any  intention  to 
compete  with  the  railroad  line,  and  expresses  merely  a  desire 
to  serve  those  who  are  not  accommodated  directly  by  it 

An  examination  of  the  geographical  situation  is  necessary 
at  this  point.  The  route  of  the  proposed  bus  line  follows 
within  a  few  feet  of  the  line  of  the  trolley  from  its  northern 
terminus  in  Albany  to  the  hamlet  known  as  Schodack  Center. 
At  this  point  the  routes  diverge,  the  trolley  line  bearing  for 
a  time  to  the  west,  desci'ibes  a  somewhat  irregular  arc  of 
a  circle,  curving  to  the  right,  reaches  the  village  of  Valatie, 
and  from  thence  continues  to  Kinderhook.  From  Schodack 
Center  the  proposed  bus  line  runs  more  directly  southerly, 
forming  in  a  rough  way  a  chord  to  the  irregular  arc  described 
by  the  railroad,  and  thus  reaches  Valatie  and  then  proceeds 
to  Kinderhook,  practically  parallel  to  the  line  of  the  railroad 
between  the  villages. 

By  reason  of  this  more  direct  route  between  Schodack 
Center  and  Valatie,  the  proposed  bus  line  diverges  from  the 
line  of  the  railroad,  the  variance  in  distance  approaching 
a  maximum,  as  indicated  by  the  map,  of  over  three  miles. 

The  proposal  of  the  petitioner  to  avoid  competition  with 
the  railroad  by  not  taking  passengers  between  East  Green- 
bush  and  Albany  does  not  fully  meet  the  situation.  He 
would  be  in  direct  competition  on  a  parallel  line  from  Albany 
to  Schodack  Center,  which  is  about  two  miles  south  of  East 
Greenbush,  and  for  a  slight  distance  beyond  the  latter  hamlet 
where  the  people  could  take  either  route  they  desired,  but 
he  would  bring  more  direct  and  severe  competition  upon  the 
railroad  by  conveying  passengers  to  Valatie  or  Kinderhook 
through  from  Albany,  or  in  the  opposite  direction,  which  is, 
as  has  already  been  stated,  the  portion  of  its  line  which 
supplies  a  very  material  proportion  of  the  passenger  carry- 
ing business  of  the  railroad. 

On  this  route  between  Schodack  Center  and  Valatie,  pro- 
posed by  this  bus  line,  and  which  is  at  a  substantial  distance 
from  the  route  of  the  railroad,  there  are  58  dwelling  houses, 
and  tributary  to  this  road  on  the  cross  roads  intersecting  it 
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are  various  other  dwellings.  The  number  of  occupants  of 
all  these  dwellings,  both  those  on  the  proposed  route  and  on 
the  cross  roads  tributary  to  it,  is  between  three  hundred  as 
estimated  on  behalf  of  the  railroad  and  six  hilndred  as 
claimed  by  the  petitioner. 

It  seems  to  me  that  this  population  which  is  distant  so 
far  from  the  trolley  line  is  entitled  to  the  services  of  a  public 
common  carrier,  if  any  such  carrier  can  be  found  who  desires 
to  initiate  and  conduct  the  enterprise  without  competing 
with  the  established  railroad  line,  and  thus  endangering  the 
very  existence  of  the  latter. 

It  is  alleged  by  the  Railroad  company  that  many  of  these 
dwellers  on  this  proposed  route  and  the  adjacent  territory 
have  their  own  automobiles  or  other  means  of  conveyance, 
and  would  not  patronize  the  bus  line.  If  this  be  so,  they 
certainly  do  not  patronize  the  more  remote  trolley  line,  and 
there  would  be  no  loss  of  traffic  to  the  latter  by  the  issuance 
of  a  certificate  as  requested.  On  the  other  hand,  these 
people  have  in  large  numbers  petitioned  this  Commission 
to  grant  this  certificate,  and  apparently  are  desirous  of  the 
accommodation  which  may  be  afforded  by  the  transportation 
facilities  which  would  result  therefrom. 

There  has  been  no  complaint  as  to  the  service  of  the 
Albany  Southern  railroad,  and  it  appears  that  eleven  trips 
are  made  in  each  direction  on  week  days  and  nine  trips  are 
made  on  Sundays  over  this  entire  route,  and  that  the  stop- 
ping places  occur  with  reasonable  frequency,  there  being 
thirty-one  such  stops  in  the  twenty  miles  between  the  city 
of  Rensselaer  and  the  village  of  Valatie. 

Under  these  circumstances  it  would  seem  to  be  the  duty 
of  the  Commission  to  prevent  competition  which  would  over- 
throw this  already  tottering  public  utility,  the  Albany 
Southern  Railroad,  which  is  deriving  a  very  material  por- 
tion of  its  revenue  from  serving  the  localities  reached  by 
this  proposed  bus  line. 

On  the  other  hand,  there  seems  to  be  a  substantial  popula- 
tion which  is  not  adequately  served  by  this  company,  and 
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this  accommodation  would  in  nowise  injure  the  railroad. 
If  the  activities  of  this  proposed  bus  line  were  so  curtailed 
as  not  to  injure  the  railroad,  a  certificate  could  be  properly 
granted,  and  indeed  it  is  the  conclusion  suggested  in  the 
statement  contained  in  the  petition  itself,  which  suggests 
the  danger  and  impropriety  of  competition,  but  whose  con- 
ceded limitations  do  not  go  quite  far  enough  to  protect  the 
Railroad  company. 

I  would  therefore  advise  the  issue  of  the  certificate,  but 
would  broaden  the  restrictions  which  are  usually  inserted 
in  such  cases,  prohibiting  the  carrying  of  local  city  passen- 
gers, to  also  prohibit  the  carriage  of  passengers  except  those 
whose  journeyings  either  begin  or  terminate  at  a  point  not 
adequately  served  at  present  by  the  trolley  line.  I  think, 
therefore,  that  the  certificate  should  be  issued,  but  only  upon 
the  express  condition  that  no  passengers  shall  be  carried 
thereon  except  those  whose  place  of  boarding  the  line  or 
whose  place  of  alighting  therefrom  lies  between  a  point  in 
the  proposed  route  one-half  mile  south  of  the  hamlet  of 
Schodack  Center  and  a  point  thereon  one-half  mile  north 
of  the  village  of  Valatie. 

This  limitation  should  be  so  embodied  in  the  certifilcate 
as  to  render  it  inadvisable  for  the  certificate  holder  to  exceed 
its  limitations,  and  the  certificate  should  contain  a  condition 
to  the  effect  that  in  case  any  passenger  is  carried  contrary 
to  these  provisions  the  certificate  may  be  revoked  by  this 
Commission. 

It  may  be  that  the  petitioner  with  these  limitations  will 
not  care  to  initiate  the  enterprise,  and  before  any  certificate 
is  issued  he  should  advise  this  Commission  within  ten  days 
from  the  entry  of  the  order  herein  that  he  will  accept  such 
a  limited  certificate;  and  if  he  does  not  within  said  time 
notify  this  Commission  of  his  acceptance,  the  application 
should  be  denied. 

The  certificate,  if  issued,  should  contain  these  special 
conditions,  in  addition  to  those  usually  inserted  in  such 
certificates : 
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1.  The  certificate  may  be  canceled  by  this  Commissioii 
in  case  it  is  shown  any  passenger  has  been  carried  by  the 
petitioner,  or  his  assigns,  except  those  whose  place  of  board- 
ing the  line  or  whose  place  of  alighting  therefrom  lies 
between  a  point  in  the  proposed  route  one-half  mile  south 
of  the  hamlet  of  Schodack  Center  and  a  point  thereon  one- 
half  mile  north  of  the  village  of  Valatie. 

2.  The  certificate  may  be  canceled  by  this  Commission  in 
case  the  operation  of  the  bus  line  is  not  commenced  within 
thirty  days  from  the  issue  of  the  certificate  and  such  opera- 
tion continued  at  all  times  when  the  roads  are  passable. 

Xo  cancellation  of  the  certificate  should  be  made  unless 
and  until  its  holder  shall  have  notice  and  an  opportunity  to 
be  heard. 

All  concur. 
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In  the  Matter  of  the  protection  of  grade  crossings  of  the 
tracks  of  the  New  York  Centbal  Kailboad  (West 
Shobe)  at  Feura  Bush,  GuUderland  Center,  and  at  a 
crossing  about  two  miles  south  of  South  Schenectady. 
[Case  No.  6971.] 

In  the  Matter  of  the  protection  of  grade  crossings  of  the 
tracks  of  the  Delawabf.  a^d  Hudson  Railboad  at 
Elsmere  and  Delmar.  Order  to  show  cause.  [Case  No. 
6972.] 

Audible-visible  signals  should  be  installed  at  all  railroad  crossings 
at  grade  where  the  view  i«  obscured  and  the  approach  is  dangerous. 
Rule  applied  to  specific  instances  under  consideration. 

Decided  September  3,  1919. 

Appewrances: 

Visscher,  Whalen  &  Austin  (by  Mr.  Whalen),  126  State 
street,  Albany,  attorneys  for  The  New  York  Central 
Railroad  Company. 

Lewis  E,  Carry  Albany,  attorney  for  The  Delaware  and 
Hudson  Company. 

Kellogg,  Commissioner: 

These  proceedings,  in  which  separate  hearings  were  held, 
involve  the  propriety  of  ordering  the  installation,  at  the 
crossings  in  question,  of  what  are  known  as  audible-visible 
signals,  and  the  same  principles  are  involved  in  each  casa 

These  devices  indicate  the  approach  of  trains  by  the  dis- 
play about  twelve  feet  above  the  level  of  the  highway  of  a 
red  disc  eighteen  inches  in  diameter,  in  the  daytime,  and  a 
red  light  at  night.  These  signals  are  displayed  when  the 
train  approaches  a  point  about  thirty-five  hundred  feet 
distant  from  the  crossing.  The  display  of  the  signal  is 
accompanied  by  the  ringing  of  a-  bell. 

The  audible  portion  of  the  signal,  which  has  been  in  use 
for  many  years  at  dangerous  crossings,  seems  not  to  be  an 
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Adequate  wamiiig  in  the  case  of  the  approach  of  automobilee 
whii^  now  constitute  a  very  large  portion  of  the  tra^Guc.  The 
0ound  of  the  ringing  bell  is  in  most  instances  overcome  by 
the  noise  of  the  automobile  engine,  and  thus  the  further  pro- 
tection of  the  visible  portion  of  the  signal  is  added  to 
protect  properly  such  cases. 

It  was  contended  by  an  expert  for  the  railroad  in  the  first 
above  entitled  proceeding  that  the  ordinar}^  sign  indicating 
the  presence  of  a  railroad  crossing  is  sufficient,  without  any 
device  giving  the  added  information  of  the  approach  of  the 
trains.  If  this  be  so,  the  audible  signals,  which  for  years 
have  been  maintained  at  dangerous  crossings,  are  entirely 
superfluous.  This  theory  is  oontraiy  to  the  practice  and 
view  of  this  Commission. 

Following,  therefore,  the  precedents  established  by  this 
Commission,  requiring  audible-visible  signals  at  crossings 
sufficiently  dangerous  to  warrant  their  installation,  it  is 
proper  to  proceed  to  a  disfussion  of  these  particular 
instances  which  have  now  been  called  to  our  attention  by  our 
Division  of  »team  railroads. 

In  addition  to  the  evidence  adduced  at  the  hearings,  all 
of  the  crossings  in  question  have  been  personally  inspected 
by  the  sitting  Commissioner,  and  the  conclusions  herein- 
after reached  are  based  not  only  on  the  evidence  taken  but 
also  upon  such  actual  inspection  at  the  premises  in  each  case. 

All  of  the  live  crossings  in  question  are  at  grade  and  at 
the  intersection  of  improved  state  highways  upon  which  the 
travel  is  very  heavy,  and  the  use  thereof,  especially  by  auto- 
mobiles, is  veiy  frequent.  In  each  instance  also  the  rail- 
roads are  main  lines. 

1.  Crossing  between  Elsmere  cmd  Delmtbr:  At  this  point 
the  intersection  of  the  railroad  and  the  state  highway  forms 
a  very  acute  angle.  Approaching  from  the  north,  the  view 
is  open  and  the  approadi  can  not  be  considered  dangerous, 
hut  from  the  south  the  view  to  the  west  is  verv  much 
obscured.    Here  there  is  an  embankment,  and  also  buildings 

13 
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of  various  characters.  On  the  easterly  side  there  are  also 
a  building  and  trees  which  completely  obstruct  the  view  to 
one  approaching  from  the  south,  and  a  deep  gorge  close  to 
the  road  likely  to  divert  the  attention  of  a  driver.  At  this 
place  there  is  now  an  audible  signal  maintained,  and  I 
believe  that  the  recommendation  of  the  chief  of  the  division 
of  steam  railroads,  that  an  audible-visible  signal  should  be 
installed  here,  should  be  followed  so  as  to  guard  more 
adequately  the  approach  from  the  south.  As  to  the  approach 
from  the  north,  there  would  seem  to  be  no  necessity  for  any 
such  warning,  as  the  situation  is  plainly  visible  to  an 
approaching  driver  for  a  long  distance. 

£.  Crossing  at  Elsmere  Staiion:  At  this  point  a  situation 
exists  where  in  the  southwestern  angle  formed  by  the  cross- 
ing intersection  a  group  of  buildings  and  dense  foliage 
obstruct  the  view  of  the  driver  until  almost  upon  the  railroad 
track.  The  approach  from  the  north  is  without  any  such 
danger,  and  it  would  seem,  therefore,  that  at  this  place  also 
an  audible-visible  signal  should  be  installed  facing  toward 
the  south,  and  that  no  such  signal  is  necessary  facing  toward 
the  north. 

S.  Crossing  at  Feura  Btbsh:  At  this  point  approaching 
from  the  west  there  is  an  obstruction  for  a  short  distance, 
but  in  my  opinion  not  sufficiently  long  to  render  the  approach 
dangerous.  Approaching  from  this  direction  the  crossing 
is  at  the  foot  of  a  long  grade,  and  the  only  danger  in  the 
situation  would  arise  from  the  fact  that  the  automobile  driver 
at  this  point  might  not  have  his  machine  under  control; 
if  so,  he  would  not  be  aided  by  any  signal.  Approaching 
from  the  east  the  road  is  practically  level  and  the  view 
unobstructed.  I  do  not  think  the  situation  would  be  helped 
by  the  installation  of  any  further  safety  devices. 

i.  Crossing  at  Ouilderland  Center:  Here  the  situation 
is  very  dangerous.  The  railroad  runs  through  a  cut  in  both 
directions.  Trains  are  not  visible  to  persons  approaching 
on  the  highway  until  nearly  at  the  track.    At  this  point  an 


Cbossings  is.  Y.  C.  and  D.  &  H.  RAiutoADS       887 

accident  occurred  on  August  8,  1919,  resulting  in  the  death 
of  two  men.  An  audible  signal  is  now  maintained  at  this 
crossing.  Signals  of  the  type  suggested  should  be  installed 
at  this  place,  facing  each  way. 

6.  Crossing  in  the  Town  of  Rotterdam,  Schenectady 
county,  about  two  miles  soviherly  from  South  Schenectady, 
on  the  road  leading  to  OuUderland:  In  the  northeast  angle 
formed  by  this  intersection  the  view  is  obscured  for  the  reason 
that  the  train  approaches  behind  a  bank  and  there  is  no 
opportunity  to  see  it  until  the  traveler  upon  the  highway 
from  the  east  comes  very  close  to  the  railroad  track.  The 
approach  from  the  other  direction  does  not  appear  to  be 
accompanied  by  any  material  risk.  An  audible  signal  is 
now  maintained  here.  There  should  be  a  signal  of  the  type 
suggested  installed  at  this  crossing  facing  toward  the  east. 

If  the  foregoing  conclusions  be  correct,  audible-visible 
signals  should  be  installed  as  follows: 

1.  Facing  southerly  at  the  crossing  between  Elsmere  and 
Delmar. 

2.  Facing  southerly  at  the  Elsmere  Station  crossing. 

8.  A  pair  of  signals  facing  each  way  at  the  Guilderland 
Center  crossing. 

4.  A  signal  facing  easterly  at  the  crossing  of  the  Guilder- 
land  road  about  two  miles  south  of  South  Schenectady. 

Chairman  Hill  and  Commissioners  Irvine  and  Fennell 
concur;  Commissioner  Barhite  not  present. 
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Application  of  Intkknational  Kaxlway  CoMPAmr  for 
cmforccfneDit  of  the  proviBions  of  the  Transportation 
Corporations  Law  as  to  operati<Hi  of  auto  buBOi  by 
Montano  Bros.      [Case  No.  6985.] 

The  operation  of  a  eight-seeiiig  car,  making  one  trip  per  day,  between 
Buffalo  and  Niagara  Falls,  at  a  round-trip  fare  of  $3,  visiting  points 
of  interest  at  both  terminals  en  route,  does  not  come  within  the  provi- 
sions of  sections  25  and  26  of  the  Transportation  Corporations  Law. 

Decided  September  3,  1919. 

Appemrances: 

HwroM.  Brown,  Esq.,  for  International  Railnray  Company. 
Clinton  T.  Horton,  Esq,,  for  Montano  Bros. 

By  the  Commission  : 

The  respondents  operate  what  is  commonly  known  as  a 
sight-seeing  car,  in  and  between  the  cities  of  Buffalo  and 
Niagara  Falls,  making  as  a  rule  one  trip  each  day.  The 
charge  is  $3  for  the  round  trip,  which  begins  by  a  visit  to 
the  railroad  and  boat  terminals  and  principal  hotels  in 
Buffalo  to  solicit  passengers,  who  are  then  taken  to  points  of 
interest  in  Buffalo,  then  to  Niagara  Falls,  where  a  round  of 
the  points  of  interest  in  that  neighborhood  is  made,  the 
trip  consuming  substantially  the  entire  day.  No  local  busi- 
ness is  done  within  either  city  except  that,  incidentally  to 
their  round-trip  business,  respondents  extend  to  passengers 
embarking  at  the  railroad  and  steamboat  terminals  a  stop- 
over privilege  at  the  Buffalo  hotels,  with  the  proviso  that  if 
the  passenger  decides  not  to  proceed  with  the  trip  after 
reaching  the  hotel  a  charge  of  25  cents  is  made  for  the 
carriage  thereto.  The  nature  of  the  trip  does  not  require  that 
any  definite  route  be  followed,  and  when  there  is  time  the  part 
of  the  trip  in  Buffalo  is  varied.  Sometimes  the  parks  are 
included,  and  sometimes  not.     The  International  Railway 
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Oompany,  whkh  operates  an  electric  railroad  in  the  city  of 
Buffalo  with  a  local  fare  of  five  cents,  and  from  that  city  to 
and  into  the  city  of  Niagara  Falls  with  a  one-way  fare  of 
about  sixty  cents,  claims  that  the  aperation  of  lespondeait'ft 
car  eoBstitates  a  violation  of  sections  25  and  26  of  the 
Transportation  Corporations  Law,  and  invokes  the  action  of 
the  Commission,  pursuant  to  the  provisions  of  section  57  of 
the  Public  Service  Commissions  Law,  which  make  it  the 
duty  of  the  Cammksian,  if  it  shall  be  of  opinion  that  & 
canunon  carrier  subject  to  its  supervisiim  is  doing  anything 
contrary  to  or  in  violation  of  law,  to  direct  its  counflel  to 
proceed  against  the  offender  In  the  Supreme  Court  for  tlie 
purpose  of  having  such  violation  stopped  and  prevented. 

Sectioiis  25  and  26  of  the  Tran^^rtation  Corporations 
Law  read  as  follows : 

Sec.  25.  Additional  persons  and  corporutions  subject  to  the  Public 
Service  Commissions  Law. —  Any  person  or  any  corporation  who  or 
which  owns  or  operates  a  stage  route,  bus  line  or  motor  vehicle  line  or 
route  or  vehicles  descrihed  in  the  next  succeeding  section  of  this  act 
wholly  or  partly  upon  and  along  any  street,  avenue  or  public  place  ia 
any  city  shall  be  deemed  to  be  included  within  the  meaning  of  the  term 
"common  carrier*'  as  used  in  the  public  service  commissions  law,  and 
shall  be  required  to  obtain  a  certificate  of  convenience  and  necessity 
for  the  operation  of  the  route  or  vehicles  proposed  to  be  operated,  and 
shall  be  sviiject  to  all  the  prarisionA  of  tkt  said  law  af^plioable  to 
eomiBOD  carriers.  (Added  by  L.  1913,  ch.  495,  and  amended  by  L.  1915^, 
ch.  667.) 

Sec.  26.  Consent  required, —  No  bus  line,  stage  route  nor  motor 
vehicle  line  or  route,  nor  any  vehicle  in  connection  therewith,  nor  any 
vehicles  carrying  passengers  at  a  rate  of  fare  of  fifteen  cents  or  lest 
for  eadi  passenger  within  the  Hnite  of  a  city  or  in  eompetition  with 
another  oommon  carrier  which  is  required  by  law  to  obtain  the  conaent 
of  the  local  authorities  of  said  city  to  operate  over  the  streets  thereof 
shall  be  operated  wholly  or  partly  upon  or  along  any  street,  avenue, 
or  public  place  in  any  city,  nor  receive  a  certificate  of  public  convenience 
and  necessity  until  the  owner  or  owners  thereof  shall  have  procured, 
after  public  notice  and  a  hearing,  the  consent  of  tke  local  authorities 
of  said  city,  as  defined  by  the  railroad  law,  to  such  operation,  upon  such 
terms  and  conditions  as  said  local  authorities  may  prescribe,  which  may 
include  provisions  covering  description  of  route,  rate  of  speed,  com- 
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penBation  for  wear  and  tear  of  payement,  improvements  and  bridgeiy 
safeguarding  passengers  and  other  persons  using  such  street,  and  no 
such  operation  upon  the  streets  of  any  such  city  shall  be  permitted 
until  the  owner  or  operator  of  such  vehicles  or  proposed  line  or  route 
shall  if  required  by  such  local  authorities  have  executed  and  delivered 
a  bond  to  such  city  in  an  amount  fixed  by  said  local  authorities  and  in 
the  form  prescribed  by  the  chief  law  officer  of  said  city  with  sureties 
satisfactory  to  the  chief  fiscal  officer  of  said  city,  which  bond  may  be 
required  to  provide  adequate  security  for  the  prompt  payment  of  any 
sum  accruing  to  said  city,  and  the  performance  of  any  other  obligations, 
under  the  terms  and  conditions  of  such  consent,  as  well  as  adequate 
security  for  the  payment  by  such  owner  of  any  damages  occurring  to, 
or  judgments  recoverable  by,  any  person  on  account  of  the  operation  of 
such  line  or  route,  or  any  fault  in  respect  thereto.  The  town  board  of 
any  town  or  the  board  of  trustees  of  any  village  may  adopt  a  resolution 
providing  that  the  provisions  of  this  section  shall  apply  to  such  town  or 
village,  and  thereafter  no  bus  line,  stage  route,  motor  vehicle  line  or 
route  shall  be  operated,  wholly  or  partly,  upon  or  along  any  street  or 
highway  in  such  town  or  village,  nor  receive  a  certificate  of  pablio 
convenience  and  necessity  until  the  owner  or  owners  thereof  shall  have 
procured  the  consent  of  the  local  authorities  of  such  town  or  village,  in 
the  same  manner  and  subject  to  the  same  terms  and  conditions  as  is 
provided  in  the  section  for  procuring  the  consent  of  the  local  authorities 
of  the  city;  and  for  such  purpose  the  town  board  of  such  town,  in  the 
case  of  a  town  and  the  board  of  trustees  of  the  village  in  the  case  of  a 
village,  shall  be  deemed  the  local  authorities  thereof.  (Added  by  L. 
1915,  ch.  667,  and  amended  by  L.  1919,  ch.  307.) 

The  respondents  have  not  secured  the  certificate  of  con- 
venience and  necessity  of  the  Commission  and  the  consents 
of  local  authorities  in  either  Buffalo  or  iN'iagara  Falls  to  the 
operation  of  said  car  in  conformity  with  these  statutory 
provisions. 

It  follows  that,  if  in  the  opinion  of  the  Commission  the 
respondents  are  violating  the  statute  in  question  by  operating 
within  the  limits  of  a  city  — 

1.  A  bus  line; 

2.  A  stage  route; 

3.  A  motor  vehicle  line  or  route ; 

4.  A  vehicle  in  connection  with  a  bus  line,  a  stage  route, 
or  a  motor  vehicle  line  or  route; 
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5.  A  vehicle  carrying  passengers  at  a  rate  of  fare  of  fifteen 
cents  or  less  for  each  passenger  within  the  limits  of  a  city ; 
or 

6.  A  vehicle  carrying  passengers  in  competition  with 
another  common  carrier  which  is  required  by  law  to  obtain 
the  consent  of  the  local  authorities  of  said  city  to  operate 
over  the  streets  thereof; 

it  is  its  duty  to  proceed  against  them  in  conformity  with 
the  request  of  the  applicant. 

We  think  the  limited  and  incidental  local  service  between 
the  transportation  terminals  and  the  hotels,  at  a  charge  of 
25  cents  per  passenger,  can  not  be  considered  to  be  a  carry- 
ing in  competition  with  the  applicant  with  its  five  cent  fare 
under  the  facts  as  shown  in  the  record ;  the  rate  is  certainly 
not  competitive  in  the  ordinary  acceptation  of  the  word,  nor 
is  it  shown  that  the  railroad  reaches  the  various  hotels  with 
equal  facility. 

Neither  is  it  claimed  that  the  service  complained  of  falls 
within  either  the  fourth  or  fifth  prohibitions  of  the  statute 
as  above  enumerated. 

The  question  is  thus  narrowed  to  whether  or  not  the 
respondents  are  operating  in  either  of  the  cities  of  Buffalo 
or  Niagara  Falls  "  a  bus  line,"  "  a  stage  route,"  or  "  a  motor 
vehicle  line  or  route  "  within  the  meaning  and  intent  of  the 
statute.  We  do  not  conceive  that  they  are,  and  are  of  opinion 
that  the  prohibition  of  the  statute  does  not  apply  to  the 
enterprise  which  they  are  conducting. 

We  are  referred  to  the  case  of  Public  Service  Commission 
V.  Hurtgom,  91  Misc.  432,  where  at  the  suit  of  this  Com- 
mission the  Supreme  Court  at  Special  Term  decided  that 
Hurtgan  was  violating  the  statute  in  question.  But  the 
character  of  the  business  plied  by  Hurtgan  was  not  that  of 
sight-seeing,  but  to  the  extent  that  it  comprised  travel  within 
the  city  was  ordinary  transportation  of  passengers  upon  a 
schedule  of  nine  trips  per  day  along  a  defined  route  over 
the  city  streets. 
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The  ent^prise  under  confiideration  merely  provides  a 
pleasure  excursion.  It  is  not  a  **  common  caniea* "  within 
the  usual  acceptation  of  the  term,  and  should  not  be  treated 
as  such  unless  the  statute  clearly  so  requires,  which  in  our 
opinion  it  does  not. 

The  application  is  therefore  denied. 
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In  the  Matter  of  the  Complaint  of  the  City  of  Oswego, 
by  John  Fitzgibbons,  Mayor,  against  Empiee  State 
IIailroad  Cobporatiow  as  to  condition  of  the  tracks  and 
ties  of  said  railroad  in  the  city  of  Oswego.  [Case 
No.  6982.] 

The  power  of  local  municipal  authorities  to  require  a  street  surfaoe 
railroad  to  pave  between  its  tracks  and  two  feet  each  side  thereof,  as 
j)royided  in  section  178  of  the  Railroad  Law,  does  not  include  the 
power  to  order  the  replacement  of  the  tracks. 

The  power  to  order  the  replacement  of  the  track  line  in  «uch  a  case 
is  yeBtcd  in  the  Pablic  Service  Commission  under  section  50  of  the 
Public  Service  Comnnssions  Law,  and.  is  properly  exercised  in  a  case 
where  the  track  has  become  insecure  and  unsafe  for  ordinary  operation 
of  the  railroad. 

Decaded  Septemter  11,  ltl9. 

Appetwmiees:: 

John  Fitzgibbons,  Mayor,  Oswego,  in  person. 

John  B.  Pidgeon,  City  Attorney,  Oswego,  for  the 
complainant. 

NotUnghoan,  Nottingham  &  Edgcomb  (by  William  ISot- 
tin^tam),  Syracuse,  for  the  respondeaat. 

SxLLOQQy  Commissim^r: 

This  is  ft  proceeding  under  seetion  50  of  the  Public  Sesv 
Tice  Conuniflsions  Law,  initiated  upon  the  complaint  of  the 
Mayor  of  Oswego,  in  which  this  Commission  is  requested 
to  dii'ect  the  replaeemesit  of  certain  tracks  upon  East  Bridge 
street  and  Erie  street  in  the  said  city,  alleged  to  have  beeome 
worn  out  and  dangeroits  for  ure.  The  city  is  now  engaged 
in  re-paving  the  streets  in  question,  and  a  contract  which 
haa  been  let  for  thait  purpose  is  now  in  procesa  of 
perfoarmenee. 

Upon  some  portiiMns  of  the  streets  in  cfaestion  a  material 
fihai^  in  gxade  has  been  afdoipted,  and  the  line  of  the  rail- 
Joad   varies    froun   audi   grade   a   distance    approximating 
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in  some  places,  two  feet.  So  far  as  the  re-pavement  of  the 
streets  in  question,  between  the  tracks  of  the  railroad  and 
two  feet  each  side  thereof,  the  matter  is  regulated  by  sec- 
tion 178  of  the  Itrtilroad  Law,  which  directs  the  railroad 
corporation  to  make  such  repairs  under  the  supervision  of 
the  proper  local  authorities,  whenever  required  by  them  to 
do  so,  and  in  such  manner  as  they  may  prescribe.  The  sec- 
tion further  provides,  *^In  case  of  the  neglect  of  any  cor- 
poration to  make  pavements  or  repairs  after  the  expiration 
of  twenty  days'  notice  to  do  so,  the  local  authorities  may 
make  the  same  at  the  expense  of  such  corporation". 

It  is  alleged  in  the  complaint  that  such  proceeding  has 
already  been  taken,  and  therefore  the  rights  and  liabilities 
of  the  parties,  so  far  as  the  repair  of  the  street  surface  is 
concerned,  have  already  been  fixed  by  the  section  referred  to. 
As  to  the  replacement  of  the  worn  track,  however,  section  50 
of  the  Public  Service  Commissions  Law  becomes  applicable, 
and  the  order  of  this  Commission  is  requested  with  the 
view,  which  I  think  is  correct,  that  unless  such  order  is  made 
the  railroad  company  can  not  be  compelled  to  replace  or 
renew  the  track  line  itself. 

It  is  alleged  in  the  complaint  that  the  worn  out  and 
dangerous  condition  of  the  tracks  exists  as  to  that  portion 
of  the  railroad  on  East  Bridge  street  between  Fourth  street 
and  Tenth  street,  and  upon  Erie  street  from  Fourth  street 
to  the  end  of  the  line  which  is  at  Hawley  street. 

Upon  the  hearing  it  developed  that  the  claim  of  the  city 
in  this  regard,  so  far  as  Erie  street  was  concerned,  was 
limited  to  that  portion  between  Fifth  street  and  Hawley 
street. 

Evidence  was  taken  as  to  the  condition  of  these  tracks,  and 
the  chief  of  the  division  of  electric  railroads  of  this  Com- 
mission was  sent  to  examine  the  location,  and  his  report 
thereon  after  such  examination  was  read  in  evidence  as  part 
of  the  record.  From  the  evidence  in  the  case,  including  this 
report,  it  is  quite  apparent  that  the  entire  portion  of  the 
track  on  East  Bridge  street  between  Fourth  and  Tenth 
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streets,  and  that  portion  of  the  track  on  Erie  street  between 
Xinth  street  and  Ilawley  street,  is  not  in  suitable  condition 
for  the  safe  operation  of  the  railroad  in  the  operation  of 
its  cars  at  reasonable  and  proper  rates  of  speed,  and  that 
in  the  language  of  section  60  of  the  Public  Service  Com- 
missions Law,  "changes  in  construction  should  reasonably 
be  made  thereto  in  order  to  promote  the  security"  and 
"  convenience  of  the  public  or  employees,"  and  "  in  order 
to  secure  adequate  service  "  and  "  facilities  for  the  transpor- 
tation of  passengers  "  and  '*  property  ".  The  remainder  of 
the  track  on  Erie  street  should  perhaps  properly  as  a  busi- 
ness proposition  be  replaced  at  the  time  of  re-pavement^  but 
we  can  not  from  the  evidence  find  that  it  is  in  such  an  unfit 
condition  as  to  authorize  the  direct  order  of  this  Commission 
for  its  replacement,  on  the  ground  of  its  inadequacy  or  its 
insecurity.  In  the  early  days  of  this  proposed  improve- 
ment there  seemed  to  be  no  controversy  between  the  company 
and  the  city  as  to  the  re-paving  by  the  company  and  the 
replacement  of  its  rails.  Disagreement  has,  however,  arisen 
as  to  the  rates  of  fare  and  frequency  of  service  which  has 
given  rise  to  a  somewhat  strained  condition  between  the  city 
officials  and  the  officers  of  the  company.  In  view  of  present 
conditions  and  expenses  of  operation,  the  company  takes  the 
position  that  rather  than  continue  the  operation  of  its  cars 
in  this  city  at  the  present  five-cent  fare,  which  it  claims 
requires  an  expenditure  for  operation  in  excess  of  revenues, 
it  would  prefer  to  abandon  its  entire  local  system  in  the  city. 
A  resolution  to  that  effect  has  been  adopted  by  its  board  of 
directors,  and  a  meeting  of  its  stockholders  is  called  to  be 
held  on  the  23rd  of  September  instant.  I  think,  however, 
the  pendency  of  this  abandonment  proceeding,  which  may  or 
may  not  be  pressed  to  a  conclusion,  forms  no  reasonable 
objection  to  the  present  discharge  by  this  Commission  of  its 
duty  in  the  premises.  The  tracks  of  the  railroad  upon  those 
portions  of  the  street  above  described  are  evidently  inade- 
quate, dilapidated,  unsafe,  and  unsuitable  for  public  use, 
and  the  rails  should  be  replaced.     In  fact,  the  attention  of 
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this  Commission  was  called  to  this  situation  on  May  29, 
191S,  by  its  eleetric  railroad  division  in  a  report  which 
stated  — 

*Th«  track  from  Ninth  street  to  Hawlev  street,  a  distance  of 
approximately  1000  feet,  is  in  poor  condition  and  should  be  recon- 
atmcted  when  street  is  pared.  Track  through  East  Bridge  street, 
from  Fourth  street  to  Ninth  street,  a  distance  of  2160  feet,  is  in  poor 
condition  and  sliould  be  reconstructed  at  the  time  the  street  is 
re-paved." 

Tliis  report  was  filed  here  more  than  a  year  before  the 
pretvent  procerdiiig  was  initiated. 

In  view  of  tlie  peudcney  of  the  paving  contract,  this 
replacement  should  be  ordered  at  the  very  earliest  practical 
moment.  We  are  advised  by  the  chief  of  the  division  of 
electric  railroads  that  the  earliest  period  in  which  the  com- 
pletion of  such  work  under  such  order  would  be  practicable, 
and  in  accordance  with  the  precedents  established  in  similar 
cafiCtS,  would  be  twenty-five  days.  During  this  time  the 
railroad  company  will  have  definitely  oflicially  determined 
upon  its  abaixlonmcnt  resolution,  and  may  take  such  action 
thereafter,  if  such  resolution  be  adopted,  as  it  may  be 
advised.  Xew  rails  should  be  ordered  to  be  laid  upon  East 
Bridge  street  from  Fourth  street  to  Tenth  street,  and  on 
Erie  street  from  Xinth  street  to  Hawley  street,  within 
twenty-five  days  from  the  service  of  the  order  of  this  Com- 
raisfiion,  which  rails  shoidd  be  girder  rails  of  a  weight  of 
at  least  80  pounds  to  the  yard,  or  "  T  "  rails  of  the  weight 
of  at  least  70  pounds  to  the  yard,  and  should  be  laid  at  the 
same  grade  as  the  paving  improvement  now  in  course  at 
cooatruction  in  said  city. 

Chairman  Hill  and  Commissioners  Irvine,  Barhite,  and 
Fennell  concur. 


Batavia,  etc.,  v.  U.  S.  R  R  Ad.  et  al.         3»T 


In  the  Matter  of  the  Complaint  of  Ae  Batavia  Ohaicbek  09 
OoMMEKCz  gainst  Uniticd  States  Railsoad  Ad^vnia- 

TBATION,      LkKIOH      VaXLEY      RoUOOAD      CoMPAKY     AND 

Kbw  Yoesl  Oentbal  Eaelroad,  asking  that  switch  conr 
section  between  said  Tailrmcb  be  estabiiahed  in  Batavia. 

[Case  Na  6729.] 

This  CommisBion  has  no  jurisdiotion  to  require  two  railroads  t»  eon- 
nect  their  liMes  by  aM  interchange  track  when  the  ^rpoee  of  said  track 
is  to  give  one  common  carrier  the  use  of  the  terminal  facilities  oi 
another  common  carrier. 

Decided  September  18,  1919. 

Appearances: 

Newell  K.  Cone,  Esq.,  as  President  and  attorney  for 
Batavia  Chamber  of  Commerce,  Complainant. 

Richard  R.  Coley^  Esq.,  as  Secretary  of  Complainant 

R.  L.  Kinsey^  Esq.,  as  attorney  for  Committsee  of  Batavia 
Chamber  of  Oommerce. 

Mtmrice  C.  Spr&tt,  Esq.,  as  attorney  for  United  States 
Railroad  Administration  and  The  N«fw  York  Central  Rait 
road  Company. 

E.  H.  Burgess,  Esq.,  as  attorney  for  Lehig^i  Valley  Rail- 
Toad  Company. 

Babhite,  Commissioner: 

This  is  an  application  by  the  Batavia  Chamber  of  Oom- 
merce to  compel  a  switch  and  interchange  track  ccmnection 
between  the  ndain  line  of  the  Lehigh  Valley  railroad  and  ihe 
Oanandaigna  and  Tonawanda  branch  of  the  New  York 
Central  railroad  in  the  city  of  Batavia. 

The  comjdainant,  as  its  name  indicates,  xepreseiits  the 
business  interests  of  that  city.  The  main  line  of  the  Lehigk 
Valley  railroad  passes  along  or  near  the  southerly  boandary 
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of  the  city,  and  less  than  half  a  mile  to  the  north  is  the 
main  track  of  that  branch  of  the  Central  railroad  to  which 
reference  has  been  made.  A  switch  one-half  mile  long,  in 
a  curved  form,  now  extends  from  the  tracks  of  the  Lehigh 
Valley  railroad  to  within  practically  one  hundred  feet  of  the 
tracks  of  the  New  York  Central  railroad.  This  switch  was 
constructed  between  the  two  railroads  about  the  year  1891, 
for  the  purpose  of  allow;ing  the  Lehigh  Valley  trains  to  reach 
Niagara  Falls  and  Suspension  Bridge  over  the  tracks  of  the 
New  York  Central  railroad ;  at  a  later  date  —  about 
November,  18{96 — the  Lehigh  Valley  Railroad  Company 
having  completed  tracks  of  its  own,  ceased  to  use  the  con- 
nection in  question  and  reached  the  places  named  by  way 
of  a  junction  at  or  near  Depew. 

Thereupon  the  connection  between  the  two  railroads  at 
Batavia  was  severed,  and  the  switching  apparatus  at  the 
main  track  of  the  New  York  Central  railroad  was  removed 
and  about  one  hundred  feet  of  the  switch  track  at  this  point 
was  taken  up. 

For  nearly  twenty-three  years  there  has  been  no  direct 
connection  between  the  two  roads  over  this  switch.  The 
remainder  of  the  switch  is  intact,  and  is  apparently  in  good 
condition.  This  appears  from  the  fact  that  it  is  constantly 
used  by  the  Lehigh  Valley  railroad  to  draw  cars  to  and  from 
that  road  to  the  plant  of  the  Batavia  and  New  York  Wood 
Working  Company  situated  alongside  the  Canandaigua  and 
Tonawanda  branch  of  The  New  York  Central  Railroad 
Company. 

There  is  a  connection  between  the  switch  in  question  and 
the  main  track  of  The  New  York  Central  Railroad  Com- 
pany over  a  private  switch  owned  by  the  Wood  Working 
Company  and  on  the  land  of  that  company  and  intended 
solely  for  the  use  of  that  company.  At  times,  through  the 
courtesy  of  the  officials  of  the  Wood  Working  Company, 
cars  have  been  passed  between  the  two  railroads  over  this 
private  switch. 
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To  restore  the  connection  desired  would  cost,  from  the 
testimony  of  an  engineer  called  by  the  complainant,  approxi- 
mately $500,  and  the  details  of  his  figures  are  given. 

An  engineer  of  the  Central  railroad,  however,  places  the 
cost  at  $1100,  but  no  details  are  given;  and  in  addition  there 
would  be,  in  his  opinion,  necessity  for  a  receiving  and  a 
delivery  track  costing  together  approximately  $7400. 

In  view,  however,  of  the  doubt  expressed  by  the  railroad 
authorities  that  there  would  be  many  cars  to  be  interchanged, 
and  the  admission  of  the  railroad  engineer  that  with  a  small 
business  the  delivery  and  the  receiving  track  might  be 
omitted,  it  would  hardly  be  necessary  to  construct  them  until 
the  amount  of  traffic  made  such  construction  necessarv. 
Whether  or  not  the  Wood  Working  Company  might  allow, 
for  a  proper  compensation,  its  private  track  to  be  used  gen- 
erally for  interchange  purposes  does  not  appear,  and  must 
rest  entirely  upon  private  agreement  made  with  that 
company. 

It  may  be  said  in  passing  that  interchange  of  freight 
between  the  two  railroads  is  had  about  thirty-five  miles  west 
of  Batavia  at  or  near  Buffalo,  and  on  the  east  at  Geneva, 
about  sixty-five  miles  away. 

It  becomes  necessary,  however,  to  examine  the  jurisdic- 
tion of  the  Commission  to  grant  the  relief  desired  by  the 
complainant. 

In  the  case  of  the  People  ex  rel.  New  York  Central  Rail- 
road Company  and  IntemaiionaX  Railtwxy  Company, 
Relators,  v.  Public  Service  Commission,  177  A.  D.  208, 
affirmed  223  N.  Y.  582,  this  Commission  was  requested  to 
make  an  order  requiring  the  relators  to  make  such  track 
connections  and  lay  such  switches  and  sidings  as  to  consti- 
tute an  adequate  and  convenient  system  for  the  interchange 
of  freight  cars  between  the  two  railroads  in  that  part  of  Lodk- 
port  known  as  "  Upper  Town  ".  The  Commission  made  such 
order.  Upon  appeal,  the  Appellate  Division  calls  attention 
to  section  35  of  the  Public  Service  Commissions  Law  which 
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pr0v»ieB,  '^  £v«ry  •common  carrier  is  venpiiTed  to  afford  alF 
reamnaUe,  jm»per  and  eqmil  facilitm  for  the  interebaiige 
of  passenger  aiid  pK.p«rty  traffic  betw«m  the  Ines  («f»ed, 
o]Kfrated,  cositroUed  or  leased  bj  it  and  tke  lines  of  every 
other  ocmna&n.  earrier.     .     .     .     This  sectiim  shall  net  be- 
oonstraed  to  i^uire  a  common  carrier  to  permit  or  allow- 
any  other  coixDfieii  carriier  to  use  its  trwsfcs  or  terminal 
faieiliitiefi.     Every  eommon  earrier,  as  snch,  is  required  to 
reeeive  fwm  every  other  common  carrier,  at  a  ecnmecting^ 
point,  freight  ears  of  proper  staoidard  and  haul  the  same 
through  to  deetination,  if  the  doBtination  be  upon  a  Une^ 
owned,  operated  or  controlled  by  such  eommeii  carrier,  or 
if  the  degtiiiAtioiL  be  upooi  the  line  of  some  other  ooonnoiL 
carrier  to  haul  any  ear  so  delivered  through  to  the  eonneet- 
ing'  point  upon  the  line  owned,  operated,  controlled  or  leased^ 
by  it,  by  way  of  rcnite  <y?er  whiA  such  car  is  billed,  and 
there  to  d^eliver  the  saine  to  the  next  connecting  carrier. '^ 
The  court  says,  "  The  two  provisions  of  section  35  of  the* 
PoMie  Service  Commissions  Law  aa^e  to  be  lead  together 
and  etteh  given  its  due  weight  and  proper  meaning.     So- 
read,  they  are  intelligible  and  oonsistQit.     The  former  pro- 
vision of  the  section  is  applicable  to  shipments  terminating* 
at  Lockport.   The  latter  provision  refers  to  connecting  points 
in  route,  and  in  the  case  at  bar  is  applicaWe  to  cars  routed' 
through  Lockport  by  way  of  the  International  which  must 
be  turned  over  by  that  company  to  the  New  York  Central 
at  Nortti  Tonawanda  or  Lockport  to  be  carried  toward  their- 
destination.*^ 

The  court  further  hoMs  that  "the  word  *  terminals*  is 
applicable  to  not  only  the  portion  of  iJie  main  track,  sid- 
ings and  team  tracks  used  in  loading  and  unloading  freight, 
but  also  to  industrial  switches  at  which  freight  shipments 
terminate.     A  terminal  point  is  a  place  of  consignment.**" 

The  ccrart  further  holds,  "  Terminal  systems  are  instra- 
mentalities  which  assist  in  the  collection  and  distribution 
of  traffic  ^.     **  The  word  *use'   as  applied  to   the  provision" 
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{Nrdribitiog  the  use  -«£  tke  terminal  facilities  of  cue  oamnMni 
earmr  l^  asHither  wkr  not  intended  to  lie  cBnfiBed  to  the 
acrtnal  piVBeooe  of  the  IceametiTe  of  1iie  oQimeotii^  oarrier.'^ 
^The  running  of  freight  cars  orer  the  traok  of  ancrther  rail- 
road without  its  consent  is  just  as  much  ^  use  of  tlw  tsadcs ' 
as  if  the  locomotive  was  attached."  "  The  provision  of  sec- 
tion 35  of  the  Public  Service  Commissions  Law,  that  '  this 
section  shall  not  be  construed  to  require  a  common  carrier 
to  permit  or  allow  any  other  common  carrier  to  use  its  tracks 
or  terminal  facilities/  is  definite  and  unambiguous  and  the 
intent  of  the  Legislature  in  enacting  it  apparently  clear.'' 

The  court  further  calls  attention  to  what  it  describes  as  a 
pertinent  suggestion  by  one  of  the  Commissioners  at  a  hear- 
ing before  the  Public  Service  Commission,  and  this  sugges- 
tion was  in  the  following  words:  "  Suppose  Road  A  has 
acquired  at  ^reat  expense  terminals  and  terminal  facilities 
in  the  city  of  Buffalo,  and  reaches  to  all  the  manufacturing 
establishments ;  Eoad  B  builds  up  to  the  city  line  and  makes 
connection  with  Road  A  at  the  city  line  and  gets  the  benefit 
of  all  its  terminals  in  the  city  without  any  expense  to  it  at 
all,  and  a  road  which  has  invested  a  million  dollars  in 
terminals  in  the  city  of  Buffalo  has  to  furnish  those 
terminals  for  the  benefit  of  the  road  which  has  not  put  a 
dollar  into  the  city  at  all  for  terminals  to  accommodate  the 
public.    That  you  have  got  to  think  of." 

The  object  of  the  Chamber  of  Commerce  is  to  facilitate 
the  loading  and  the  unloading  of  freight  at  Batavia, 
especially  in  carload  lots.  It  is  not  the  purpose  to  form  an 
interchange  between  the  railroads  whereby  freight  may  be 
transferred  to  points  beyond  the  city.  The  greater  part  of 
the  industries  of  Batavia  are  at  or  near  the  New  York 
Central  tracks,  and  the  greater  number  of  those  persons  who 
may  receive  or  send  freight  are  much  nearer  to  these  tracks 
than  the  tracks  of  the  Lehigh  Valley  railroad,  so  that,  under 
the  definition  of  the  Appellate  Division,  to  direct  an  inter- 
change between  the  two  roads  would  be  to  compel  the  use  of 
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the  terminal  facilities  of  both  roads  and  especially  those  of 
the  New  York  Central  railroad.    Under  the  statute  and  the 
interpretation  of  that  statute  by  the  courts,  this  Commission 
has  no  jurisdiction  to  grant  the  required  relief. 
All  concur. 
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Petition,  or  Complaint,  of  Geneva,  Seneca  Falls  and 
Aubuen  Raileoad  Company,  Inc.,  under  subdivision  1, 
section  49,  Public  Service  Commissions  Law,  and  section 
181,  Railroad  Law,  for  permission  to  increase  passenger 
fare.  Also  for  modifications  of  orders  in  Case  No.  5488 
and  Case  No.  6081.     [Case  No.  6922.] 

After  an  examination  of  the  operating  conditions  of  the  Geneva, 
Seneca  Falls  and  Auburn  Railroad  Company,  Inc.,  showing  for  a  con- 
siderable period  a  net  corporate  deficit,  a  proposed  schedule  of  new 
rates  resulting  in  a  general  increase  was  approved. 

Decided  September  18,  1919. 

Appearancee: 

Lansing  G.  Hoskvns,  541  Exchange  street,  Geneva,  for 
petitioner. 

MacDonaJd  Brothers  (by  Clarence  A.  MacDonald), 
Seneca  Falls,  for  the  Village  and  Town  of  Seneca  Falls,  in 
opposition. 

Ikvine,  Cammissumer: 

This  is  an  application  for  permission  to  install  tariffs 
operating  to  increase  rates  on  the  interurban  line  of  the  peti- 
tioner extending  from  the  city  of  Geneva  to  Cayuga  Lake 
Park.  The  reasons  for  applying  to  the  Commission  are 
that  the  proposed  tariffs  involve  an  increase  in  fare  within 
the  villages  of  Waterloo  and  Seneca  Falls,  and  that  inter- 
urban fares  have  been  largely  fixed  by  previous  orders  of  the 
Commission.  [See  cases  Nos.  5488,  5761,  6081.  Also 
Opinions  in  two  of  these  cases:  6  P.  S.  C.  Reports  2nd 
District,  151;  7  P.  S.  C.  Reports  2nd  District,  160.]  Case 
No.  6081  involved  chiefly  rates  within  the  city  of  Geneva, 
bat  extended  the  city  rate  to  a  point  on  the  interurban  line 
known  as  Lake  Roiad,  thereby  affecting  interurban  rates. 
The  rates  are  made  on  the  zone  system.  The  rate  for  each 
zone  has  heretofore  been  six  cents,  but  in  case  No.  5761  the 
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eompaay  was  sostained  in  estaUishing  a  new  zone  between 
GenevH  and  the  yillage  of  Waterloo.  The  change  in  the  pro- 
posed tariffs  is  somewhat  complicated.  It  estaUishm  a  new 
zone  between  Seneoa  Falls  and  Cayuga  Lake  FarL  It 
short^is  the  Geneva  city  zone  one-half  mile,  terminating  it 
at  the  station  known  as  Coke  Works,  where  the  city  fare  of 
six  cents  will  end,  and  installs  a  zone  to  cover  the  intervening 
distance  be^een  Coke  Works  and  Lake  Road  wherein  the 
fare  will  be  one  cent.  In  6ther  zones,  Ae  fare  proposed  is 
seven  cents  for  travel  within  a  single  zone,  a  fare  of  thirteen 
cents  for  travel  between  any  two  zones,  twenty  cents 
between  any  three  zones,  twenty-six  cente  between  any  four 
zones,  and  thirty-three  cents  between  any  five  zones,  with  a 
maximum  fare  of  thirty-nine  cents  between  QenBVSi  and 
Cayuga  Lake  Park,  the  two  termini.  The  order  permitting 
the  six  cent  fare  in  Geneva  was  made  June  20,  1918,  and 
the  new  rates  took  effect  soon  thereafter.  In  examining 
the  operations  of  the  company,  studies  have  been  made  of 
the  years  1917  and  1918  by  six  months'  periods:  first,  in 
order  to  obtain  a  basis  of  comparison  with  the  first  half  of 
1919;  and  second,  in  order  to  disclose  the  effeet  on  the 
revenues  of  the  company  of  the  increased  fares  in  the  city  of 
Geneva. 

A  condensed  income  account  is  as  follows: 


Item 

Six  BOntW  ended  Jiaw  80 

SiK  Diontha  ended 
Dec.  31 

WI7 

1918 

1919 

r«17 

1918 

PiMfiiTr  rfTDniMn 

48.  TR.*^ 
1.04S 

51,074 
1,4W 

DoUan 

55.0SO 

1.741 

54,038 
2.497 

DoOnrt  * 
61.428 

Misci^lli-nRonii  TflvwnTMB 

l.ffil 

Thtal  railwAV  <iD6"P*lnir  rflveniieB 

50.706 
29.908 

52.664 
38.873 

56.823 
42.403 

58.635 
39.485 

53.109 

Total  railway  opera  ting  e^qpenMS 

41w093 

Net  revenoe.  xmilway  oDeratioas 

2n.7<>7 
3.172 

18.601 
8.81S 

14.420 
3.697 

17.051 
3. lis 

12.016 

TSXTO 

3.437 

On^ratinip  inoome 

17,«6 
53 

9,879 

71 

10.838 
66 

13.986 
61 

8.679 

NoiiH^rM^ratinir  int^oiB*  -  .  . .  t 

39 

OroHi  inoome 

I7,B70 
15.775 

9,fl50 
U.M1 

io,s«n 

14.4A1 

13.007 
23.772 

8, 617 

Total  d«yluctioiM  from  (rosa  iaiemM 

T4.4S1 

Net  inoome 

1.«0.S 

•4.IW1 

•5I.IK2 

•0.7T5 

m.ms 

«Defleit. 
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The  cause  or  causes  of  the  decrease  in  reveaues  in  the 
second  half  of  1918  as  compared  with  the  second  half  of  ldl7 
are  not  manif^t.  There  is  a  marked  falling  off  of  the 
number  of  passengers  earried.  No  doubt  this  was  in  part 
due  to  the  increase  in  the  city  fares.  The  generally  pre- 
Tailing  epidemic  of  influenza  in  the  Fall  of  1918  resulted 
in  many  cities,  as  disoloeed  in  other  proceedings  before  the 
Commission,  in  a  very  great  decrease  in  traffic.  This  factor 
was  probaUy  existent  in  Geneva  and  elsewhere  along  the 
petitioner's  lines.  There  may  have  been  other  causes.  At 
any  rate  their  effect  seems  to  have  been  overcome,  for  the 
first  half  of  1919  shows  a  marked  increase  over  the  second 
half  of  1918  as  well  as  ihe  first  half  of  1918.  It  is  evident 
that  the  company  is  gaining  revenue  by  reason  of  the 
indeased  city  faies,  but  it  is  left  with  a  gross  income  for 
the  first  half  of  the  oorrent  year  of  only  $10,889  and  a  net 
deficit  of  $S562.  An  increase  in  wages  of  motormen  and 
c<mdnetors,  foreed  by  circumstances  upon  the  company  July 
1,  1919,  will  increase  the  operating  expenses  about  $4000 
a  year.  This  would  point  to  an  annual  deficit  of  about 
$11,000  if  caoditioiis  for  the  first  half  of  1919  should  cour 
tiwe,  as  modified  only  by  the  increased  platform  expenses. 
The  varioos  items  of  operating  expenses  have  been  examined 
and  hecm  been  found  to  be  sftoderate.  For  reasons  stated 
in  ease  Na  6081,  7  P.  S.  C.  Reports  2nd  District,  160,  the 
Commission  thinks  that  no  deduction  should  be  made  from 
these  operating  expenses  of  the  depreciation  reserve  therein 
referred  to.  Furthermore,  this  seems  to  be  merely  a  boc^* 
keeping-  reserve.  It  has  not  been  reinvested  in  additions  or 
extensions  but  has  apparently  been  absorbed  in  operation  and 
maintenance.    No  dividends  have  been  paid  in  recent  years. 

In  tikis  state  of  affairs  it  is  not  necessary  to  enter  into 
the  question  of  valua  The  funded  debt  as  of  December  31, 
1918^  was  $621,000.  At  the  time  of  the  reorganization 
lesoltiiig  in  the  present  ootrporation,  a  valuation  was  made 
which,  with  adjustments  to  December  31,  1918^  give  a  fixed 
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capital  total  of  $623,021.19.  It  is,  therefore,  clear  that  the 
company  is  entitled  to  earn  something  more  than  its  fixed 
charges,  and  it  is  not  doing  so. 

The  next  question  arising  is  whether  the  proposed  method 
of  increasing  the  revenues  is  reasonable  and  just.  The  city 
zone  is  terminated  at  the  Coke  Works.  This  takes  care  of 
the  workers  at  that  plant  on  the  regular  city  fare  although 
the  Coke  Works  are  outside  the  city  limits.  One  cent 
additional  carries  a  passenger  one-half  mile  farther,  to  the 
existing  limits  of  the  so  called  city  zone.  There  is  a  general 
overlapping  of  zones  which  has  the  effect  of  removing  to 
some  extent  the  discrimination  necessarily  existing  under 
any  zone  system  against  those  boarding  the  car  near  the 
limit  of  one  zone  and  riding  into  the  next.  Riders  in  two 
different  zones  will  have  a  rate  in  each  of  six  and  one-half 
cents,  and  those  whose  rides  extend  into  three  or  more  zones 
will  have  a  rate  of  six  cents  or  seven  per  zone.  So  far,  if 
the  increase  is  to  be  permitted,  the  arrangement  for  the 
increase  seems  as  fair  as  it  is  practicable  to  make  it.  There 
was  no  opposition  at  the  hearing  except  on  the  part  of  the 
Village  and  Town  of  Seneca  Falls,  and  that  opposition 
largely  crystallized  against  the  insertion  of  a  new  zone 
between  Seneca  Falls  and  Cayuga  Lake  Park.  In  the  past 
there  have  been  two  zones  from  what  is  known  as  the  King- 
dom station  at  the  west  end  of  the  village  of  Seneca  Falls 
to  Cayuga  Lake  Park,  but  a  single  fare  was  charged  in  the 
summer  months  to  those  passengers  whose  rides  extended 
from  points  within  the  village  to  points  east  of  Garden  street 
at  the  east  of  the  village.  It  is  proposed  to  continue  the 
double  fare  throughout  the  year,  making  the  ride  from 
Cayuga  Lake  Park  to  points  within  the  village  of  Seneca 
Falls  thirteen  cents  where  it  is  now  six  cents  in  Summer, 
and  twelve  cents  in  Winter.  There  was  formerly  at  Cayuga 
Lake  Park  a  summer  resort  of  the  character  formerly 
fostered  by  street  railroad  companies  with  the  notion  that 
th^  would  create  sufficient  railroad  traffic  to  justify  their 
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existence.  This  scheme  was  abandoned  several  years  ago, 
and  now  the  travel  between  the  village  of  Seneca  Falls  and 
Cayuga  Lake  Park  is  confined  to  the  families  of  a  few 
farmers  near  the  railroad  and  to  a  few  families  living  along 
the  shore  of  Cayuga  Lake  near  the  former  park.  The  exist- 
ing zone  extends  4.63  miles,  while  no  other  zone  is  longer 
than  2.82  miles  and  the  average  is  2.87.  This  makes  the 
Cayuga  Lake  zone  the  zone  of  cheapest  travel  while  it  is  the 
one  of  least  travel.  It  is  hard  for  people  to  get  along  with- 
out privileges  to  which  they  have  been  long  accustomed. 
Even  in  the  wildest  days  of  electric  railroad  promotion  no 
one  would  have  built  the  piece  of  road  from  Seneca  Falls 
to  Cayuga  Lake  Park  had  it  not  been  for  the  delusion  of 
summer  resort  travel.  The  population  served  is  entirely 
too  small  to  justify  the  operation  of  that  piece  of  road  as 
an  independent  line.  If  it  subsists,  it  must  do  so  as  more 
or  less  of  a  parasite  on  the  rest  of  the  system.  In  the  condi- 
tion of  this  corporation  the  choice  of  the  few  people  using 
this  part  of  the  line  is  not  between  the  present  fare  and  a 
higher  fare,  but  between  service  at  the  higher  rates  and  no 
service  at  all. 

The  Commission  is  by  no  means  sure  that  the  relief 
desired  and  hereby  granted  will  afford  anything  approach- 
ing the  theoretical  result  of  the  increase.  It  is  sure  that  it 
will  do  no  more  than  enable  the  company  to  continue  opera- 
tions, maintain  its  property,  and  pay  its  interest  and  taxes. 

All  concur. 
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Petition  of  the  Southbsjt  Nirw  YoBjt  Power  and  Rail- 
way CoBPOXATioir  under  aeetiooL  184:,  Bailroad  Law,  for 
ftpproTal  of  a  dfidaration  of  abandonmfint  of  a  pertion  of 
its  route  in  the  cii7  of  OneoBta.     [Case  No.  6609.] 

Xhift  C<UBDiiii»uc«  can  only  approiw  ft  deelarttfcaon  of  akftndoaiaent  of 
a  portion  of  the  route  of  a  street  aurfaoe  railway  wkan  it  a{>pear8 
tliat  the  j^ortion  of  the  route  in  question  is  nx>  longer  necessary  for  the 
successful  operation  of  the  whole  route  of  the  company's  road  and  the 
eonrenieBce  of  tiie  puhlk. 

The  financial  condition  of  that  portion  of  the  road  which  it  is  pro- 
pesed  to  abandon  ie  not  material  exeept  as  such  oondiUon  bears  upcn 
the  question,  aa  to  whether  the  afnount  oi  its-  pationage  ehowa  that 
the  road  is  not  necessary  for  the  oonveBtence  ol  the  public 

Decided  September  30,  1019. 

Appearances: 

N.  P.  Willis^  Esq.,  aiid.  Messrs  Phillips^  Makoney  aikd. 
Letbell,  for  the  petitioner. 

Owen  C,  Becker,  Esq,,  for  the  City  of  Oneonta. 

Messrs^  Thompson,  &  Van  Woert  for  the  Oneonta  Chamber 
of  Commerce. 

Barhits,  Commissioner: 

This  ia  an  application  hj  the  Southem  New  York  Power 
and  Railway  Corporation  for  an  approval  of  a  dedantioDi  of 
abandonment  of  a  branch  of  its  line  within  the  city  of 
Oneonta  called  the  "Normal  Line".  The  petitioner  ope- 
rates a  street  surface  railroad  in  and  between  the  city  of 
Oneonta,  the  villages  of  Cooperstown,  Richfield  Springs,  and 
Mohawk,  making  altogether  about  fifty-eight  miles  of  main 
line  and  five  or  six  miles  of  siding.  The  portion  which  it 
is  desired  to  abandon  begins  at  the  intersection  of  Church 
street  with  Chestnut  street  and  extends  for  about  one  mile 
to  a  point  just  south  of  the  Normal  School.    The  ostensible 
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leascm  for  the  abandonment;  in  the  petition,  is  that  the  poir- 
tion  of  the  company^s  route  sought  to  be  discontinued  ib 
no  longer  neoessaiy  for  the  sueoessful  operation  of  the  rail- 
road of  the  petitioner  and  the  convenienee  of  the  puWic. 
The  real  reason  developed  by  the  testimony  is  the  claim  of 
the  railroad  company  that  the  Normal  line  is  not  financially 
GFuecessful. 

Any  authority  irhich  the  officers  of  a  street  surface  rail- 
road or  the  stockholders  of  such  road  may  have  to  abandon 
any  portion  of  the  route  of  the  road  owned  and  controlled 
by  them  is  derived  from  section  1S4  of  the  Railroad  Law, 
and  the  approval  of  this  Commission  must  be  based  upon  the 
provisions  of  that  section.  The  reasons  there  found  which 
authorize  the  relinquishment  of  any  portion  of  a  road  are 
that  the  portion  to  be  abandoned  is  tio  longer  necessary  for 
the  successful  operation  of  the  road  and  the  convenience  of 
the  public.  'No  authority  is  granted  to  the  owners  of  the 
road  or  to  this  Commission  to  approve  the  abandonment  of 
any  portion  of  a  street  railroad  because  the  income  from  liat 
portion  of  the  road  is  not  satisfactory,  although  it  is  true, 
under  normal  conditions  and  proper  management,  that  if 
the  public  docs  not  patronize  a  road  sufficiently  to  grant  the 
income  which  the  road  should  earn,  fuch  fart  is  strong,  if  not 
conclusive,  evidence  that  the  road  is  not  necessary  for  the 
convenience  of  the  public. 

In  Ptriffe  v.  Sckenect<tdy  HailTvaif  Co.,  178  N.  T.  102,  at 
page  114,  the  court  says,  "A  railroad  corporation  owes  a 
duty  to  the  public  to  exercise  the  franchise  granted  to  it 
and  it  can  not  abandon  a  portion  of  its  road  and  incur  a 
forfeiture  at  its  mere  pteasure." 

The  principle  enunciated  in  the  case  cited  is  embodied  in 
the  statute  to  which  reference  has  been  made,  and  which 
names  only  two  reasons  which  authorize  the  abandonment  of 
a  portion  of  a  street  surface  railway.  The  burden  of  proof 
in  the  proceeding  is  upon  the  petitioner,  and  has  it  been 
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shown  that  the  Normal  line  is  no  longer  necessary  for  the 
convenience  of  the  public? 

This  line  has  been  operated  for  many  years.  The  vice- 
president  and  general  manager  of  the  road,  in  his  testimony, 
speaking  of  the  Oneonta  City  lines,  says  that  within  the 
past  three  years  the  revenue  on  the  east  and  on  the  west 
lines  has  been  approximately  the  same  but  that  it  has 
decreased  on  the  Normal  line ;  and  he  adds,  "  But  the  ser- 
vice, we  admit  that  the  service  has  not  been  as  good  on  the 
Normal  line,  and  that  has  probably  been  the  cause  of  the 
decrease,  largely  the  causa  We  admit  that."  That  lack  of 
patronage  has  resulted  from  poor  service  is  no  evidence  that 
the  line  is  not  needed  for  the  convenience  of  the  public 
The  petitioner  has  not  shown  the  results  from  the  operation 
of  the  Normal  line  except  for  a  comparatively  brief  period. 
The  witness  named  further  says  that  the  track  has  not  been 
in  very  good  condition  for  the  past  three  years,  and  that  of 
course  has  kept  some  people  away  from  it.  The  gross  earn- 
ings of  the  line  in  question  for  1917  were  $4092;  the  gross 
operating  expenses  for  the  same  time  were  $4482.  The 
expenses  consisted  of  payroll,  $3066;  power,  $384;  track 
and  overhead,  $581 ;  maintenance  of  equipment,  $451.  The 
expenses  exceeded  the  revenues  by  only  $390.  The  annual 
report  for  the  year  1917  filed  with  the  Commission  shows  a 
net  corporate  income,  available  for  dividends  after  the  pay- 
ment of  taxes  and  interest,  of  $20,736.71,  coming  from  the 
operation  of  all  of  the  company's  lines.  In  other  words,  the 
loss  on  the  Normal  line  was  but  a  small  item  in  the  total 
operation  of  the  road,  and  after  allowing  for  the  loss  on  the 
Normal  line  the  company  still  had  a  balance  in  its  treasury. 
In  1918  the  report  of  the  company  shows  a  net  corporate 
income  of  $6199.60. 

The  Missouri  Public  Service  Commission  has  held, 
Culver  V.  St  Joseph  &  0.  I.  B.  Co.,  P.  XJ.  R.  1917-B,  page 
642,  at  page  671,  citing  a  number  of  cases  in  support  of  its 
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position^  that  although  loss  results  in  operating  a  line  or 
branchy  if  the  entire  eastern  may  be  operated  at  a  profit,  there 
is  no  confiscation  of  property  or  deprivation  of  propeirty 
rights;  that  the  question  of  loss  must  be  considered  in  con- 
nection with  the  carrier's  duties  and  the  productiveness  of 
its  corporate  business  as  a  whole.  The  law  imposes  upon  it 
the  duty  of  furnishing  adequate  facilities  to  the  public  on 
its  entire  system,  not  a  part,  and  it  can  not  be  excused  from 
performing  its  full  duty  merely  because  by  ceasing  to 
operate  a  part  of  its  system  the  net  returns  woxdd  be 
increased. 

This  Commission  has  held,  Commissioner  Irvine  writing 
the  Opinion,  in  re  Empire  United  Railways^  Inc.,  P.  U.  R. 
191 5-E,  page  263,  that  the  abandonment  of  a  particular 
line  of  a  street  railway  should  not  be  permitted  merely 
because  for  the  time  being  it  is  conducted  at  a  loss. 

The  petitioner  claims  and  offers  evidence  to  prove  that 
it  must  expend  a  large  sum  of  money  to  put  the  Normal  line 
in  proper  condition  if  the  operation  of  that  line  is  to  be  con- 
tinued. It  is  hardly  probable  that  the  amount  named  will  be 
needed  or  expended.  It  may  fairly  be  assumed  from  the 
evidence  that  if  the  road  and  equipment  are  put  in  good  con- 
dition that  the  revenues  of  the  company  will  be  largely 
increased. 

Objection  to  the  continued  operation  of  the  line  is  also 
made  upon  the  ground  that  an  ordinance  has  been  passed 
and  a  contract  let  for  the  paving  of  about  1Y50  feet  of  one  of 
the  streets  upon  which  this  line  operates.  It  ii^  not  the  inten- 
tion of  the  city  authorities  to  charge  any  part  of  the  cost  of 
this  improvement  to  the  railroad  company,  and  the  ordi- 
pance  was  drawn  with  that  end  in  view. 

The  prayer  of  the  petition  should  be  denied. 

All  concur. 
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Complaint  of  the  Victor  Board  of  Trade  agaimst  Amebi- 
cAjjf  Railway  Express  Company  as  to  abcmckmme&t  of 
express  service  on  Lehi^  Vallerf  Railroad  at  Victor, 
Ontario  county.     [Case  No.  6862.] 

Decided  Sefrtember  30,  1919. 

AppemroMoes: 

Mark  T,  Powell,  Esq.,  attorney  for  Victor  Board  of 
Trade,  and  various  business  men  of  Victor. 

E.  W.  BaHholomeWj  Esq,,  President  of  Victor  Board  of 
Trade. 

Leslie  G.  Loomis,  Esq,,  in  person. 

A,  \V.  Hartung,  Esq.,  attorney  for  American  Bailway 
Express  Company. 

Barhite,  Commissioner: 

This  is  a  proceeding  by  the  Victor  Board  of  Trade  against 
the  American  Railway  Express  Company,  asking  for  the 
restoration  of  an  express  agent  at  the  station  of  the  Ldigh 
Valley  Railroad  Company  in  that  village  whidi  Gontains  a 
population  of  about  eleven  hundred.  Both  the  Aubom 
branch  of  the  New  York  Central  railroad  and  the  main  line 
of  the  Lehigh  Valley  railroad  pass  throng  the  municipality, 
the  former  slightly  over  one-half  of  a  mile  from  the  active 
business  center  and  the  latter  very  close  to  that  center. 

For  many  years  there  has  been  an  express  agent  at  the 
station  of  each  Tosti  in  the  village,  until  Januaiy  or  Feb- 
ruary, 1019,  when  the  agency  at  the  Lehigh  station  was 
abolished  and  the  express  business  eiiifted  to  the  New  York 
Central  railroad.  It  is  tnie  that  the  expreas  company  now 
handles  the  business  of  a  preserving  company  sitaated  near 
the  tracks  of  the  Lehigh  Valley  railroad, over  that  road,  and 
is  willing  to  transact  other  business  over  the  same  road  pro- 
vided the  goods  to  be  shipped  are  brought  to  the  station  and 
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theTe  kept  by  the  siiipper  uBtil  the  arrival  of  the  proper 
traiB,  aad  then  delivered  to  the  messenger  on  the  train  and 
his  receipt  taken  therefor.  Some  of  the  village  merchants 
bny  periahable  goods  in  Buffalo,  and  thegr  may  be  sent  direct 
from  that  city  over  the  Lehi^  Vallqr  and  arrive  at  their 
destination  in  slightly  more  than  two  hours'  tima  The 
route  between  Buffalo  and  Victor  is  slightly  shorter  and 
more  direct  over  the  Lehigh  Valley  railroad  than  over  the 
New  York  Central.  One  firm  in  Victor  ships  daring  the 
year  a  considerable  amount  of  money  to  its  agents  who  are 
buying  produce  at  various  stations  along  the  line  of  the 
Lehigh  Valley  railroad.  This  money  can  not  be  sent  from 
the  Lehigh  Valley  station,  but  must  be  taken  to  that  point 
and  held  until  the  train  arrives,  whether  on  time  or  not. 
Money  or  goods  when  shipped  by  the  Lehigh  Valley  for 
points  on  that  line  near  at  hand  arrive  at  their  destination 
within  a  short  time ;  when  shipped  by  the  New  York  Central 
they  must  be  carried  by  that  road  to  some  transfer  point, 
and  then  sent  to  their  destination  over  the  Lehigh  Valley, 
a  process  involving  delay. 

The  express  company  claims  to  have  made  the  change 
to  which  exception  is  taken  in  the  interest  of  efficiency  and 
economy.  It  is  difficult  to  understand  where  the  added 
efficiency  arises  under  the  present  plan.  Many  of  the  goods 
shipped  must  be  carried  over  a  longer  route,  and  transfers 
made  which  involves  delay.  Certainly  from  the  standpoint 
of  the  shipper  the  service  is  not  more  efficient;  neither  is 
any  appreciable  amount  saved  in  expense.  Both  the  agent 
at  the  New  York  Central  and  at  the  Lehigh  Valley  stations 
were  paid  on  a  commission  basis.  The  agent  formerly  at 
the  Lehigh  Vall^  is  willing  to  work  for  the  same  commis- 
sions paid  to  the  agent  at  the  Central  station.  It  is  in  evi- 
dence that  no  extra  expenses,  except  his  commissions,  were 
involved  by  the  employment  of  the  agent  at  the  Lehigh 
Valley  station,  but  his  commissions  were  not  an  extra  expense. 
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The  only  question  involved  is  whether  commissions  upon 
the  express  business  at  Victor  shall  be  paid  to  one  man  or 
divided  between  two  men ;  or  whether  express  rates  shall  be 
paid  to  one  railroad  or  divided  between  two  railroads.  The 
board  of  trade  asks  for  no  extra  trains  or  cars,  or  that  the 
time  of  the  present  trains  shall  be  changed,  or  that  any  train 
which  does  not  stop  shall  be  required  to  stop.  The  prayer 
of  the  petition  should  be  granted. 
All  concur. 
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Petition  of  Joseph  Caelucci  under  chapter  667,  laws  of 
1915,  for  a  certificate  of  public  convenience  and  necessity 
for  the  operation  of  a  stage  route  by  auto  buses  in  the  city 
of  White  Plains,  it  being  proposed  that  the  route  shall  be 
operated  to  the  incorporated  village*  of  Port  Chester. 
[Case  No.  6881.] 

Decided  October  7,  1919. 

Appearances: 

Benjamin  I.  Taylor,  24  South  Main  street,  Port  Chester, 
for  the  applicant. 

Eugene  P.  McKirdey,  White  Plains,  for  The  Westchester 
Street  Railroad  Company. 

Strang  &  Taylor  (by  Mr.  Taylor)  and  John  J.  Hughes, 
White  Plains,  for  John  H.  Calhoun. 

Fennell,  Commissioner: 

Joseph  Carlucci  petitions  for  a  certificate  of  public  con- 
venience and  necessity  for  a  stage  route  to  be  operated  by 
auto  buses  in  the  city  of  White  Plains  from  the  Orawaupum 
Hotel  easterly  on  Main  street  to  Westdiester  avenue,  and 
along  Westchester  avenue  to  the  city  Una  From  the  city 
line  the  route  continues  to  Port  Chester. 

The  proposed  transportation  service  will  be  by  eight  four- 
passenger  cars  with  a  headway  of  from  twenty  minutes  to 
half  an  hour  between  7:20  a.  m.  and  about  9  p.  m.  at  25 
cents  per  passenger,  with  a  commutation  rate  of  five  tickets 
for  $1. 

From  thd  evidence  in  this  case  it  appears  that  nine  young 
men,  including  petitioner,  have  each  been  operating  one  four- 
passenger  touring  cor  on  this  route  for  from  three  to  six 
years. 
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Prior  to  the  filing  of  this  application  and  on  January 
14,  1919,  petitions  were  filed  for  certificates  as  to  this  route 
by  John  H.  Calhoun,  Westchester  Motor  Transportation 
Company f  and  Meyer  N.  Finkelstein.  These  three  peti- 
fcioneirs  received  certificates.  Calhoun,  hm  operated  ovcer 
Bince-;  Meyer  N.  Fink^tein  has  not  operated  at  all,  and 
the  Westchester  ^Motor  Transportation  Company  elaims  to 
have  operated  through  an  agent  named  Louis  Kaes  (see  case 
Xo.  6724). 

The  petitioner  herein  and  the  eight  odier  young  men  who 
have  been  operating  this  route  for  several  years  have  made 
an  agi-eement  in  writing  whereby  the  eight  ar©  to  furnish 
each  his  owii  oar,  operate  for  and  under  the  direction  of  peti- 
tioner who  is  to  assume  entire  charge  of  the  business  of-op^a- 
ting  the  line  and  to  furnish  an  extra  car  or  cars  when  any 
of  the  eight  fnil  to  operate.  Each  of  the  eight  is  to  account 
to  the  petitioner  daily  for  all  revenues  a-nd  turn  same  over 
to  him,  out  of  which  he  will  return  90  per  cent  to  each.  It 
is  apparent  that  the  agreement  is  the  method  these  young 
men  have  adopted  to  make  legal  the  business  they  have  built 
up  after  years  of  effort.  The  agrewnent  provides  for  an 
equitable  di\n9ion  of  the  transportation  work,  and  rfiould  give 
a  much  steadier  and  more  satisfactory  schedule  to  the  public. 

If  this  was  an  application  to  ren<}er  service  on  a  route 
already  well  provided  with  transportation  facilities  which 
had  been  built  up  by  those  running  such  facilities,  such  a 
petition  as  this  should  be  denied.  But  here  we  have  a 
number  of  young  men  who  have  built  up-  a  transportatiim 
business  by  their  own  efforts,  and  aire  now  attempting  t» 
legalize  the  business  thus  established. 

The  objection  raised  by  a  present  certificate  holder  who 
made  his  application  January  14,  1919,  for  the  same  routt 
ought  not  to  be  sustained  where  suck  certificate  holdar  came 
into  the  actual  transportation  field  so  long  aftor  tiie  aj^licaiity 
and  where  the  objector's  priority  is  based  on  l^al  expedi- 
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tiousness  in  obtaining  a  certificate  and  not  on  a  prior  build- 
ing up  and  establifihing  of  a  transportation  business  on  the 
route  in  question. 

The  petition  should  be  granted.  An  Arder  has  been  entered 
accordingly. 

All  concur. 

14 
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Petition  of  Westchesteb  Motob  Tbansfeb  CoMPAirr, 
Inc.,  under  chapter  667,  laws  of  1915,  for  a  certificate 
of  public  convenience  and  necessity  for  the  operation  of  a 
stage  route  by  auto  buses  in  the  city  of  White  Plains,  it 
being  also  proposed  that  the  route  shall  be  operated  to  the 
incorporated  villages  of  Port  Chester  and  Eye,  and  to  Eye 
'Beach.  Joint  Petition  of  Westchesteb  Motob  Tbans- 
FEB  Company^,  Inc.,  and  Louis  Kass  as  to  assignment  of 
certificate.      [Case  No.  6724.] 

Consent  to  assignment  of  certificate  of  auto  bus  route  refused  where 
the  real  parties  in  interest,  as  shown  by  the  evidence,  have  not  received 
the  consent  of  the  municipal  authorities  and  have  not  made  the 
application  for  the  assignment. 

Decided  October  9,  1919. 

Appeatmices: 

Joseph  L.  Olover^  Eealty  Building,  White  Plains,  for  the 
applicant. 

Stramg  &  Taylor  (by  Mr.  Taylor)  and  John  J.  Hughes, 
White  Plains,  for  John  H.  Calhoun. 

Eugene  F.  McKinUy,  White  Plains,  foj  The  West- 
chester Street  Eailroad  Company. 

Meyer  N.  Finkelstein,  White  Plains,  in  person. 

Fbnnell,  Commissioner: 

This  is  a  joint  petition  of  the  Westchester  Motor  Transfer 
Company,  Inc.,  and  Louis  Kass  to  permit  the  assignment 
from  the  former  to  the  latter  of  a  certificate  of  convenience 
and  necessity  for  the  operation  of  an  auto  bus  route  granted 
April  1,  1919.  The  certificate  covers. a  route  in  the  city  of 
White  Plains.  The  route  also  extends  to  the  villages  of 
Port  Chester,  Eye,  and  Eye  Beach. 

The  petition  states  that  the  company  desires  to  dispose  of 
its  said  motor  bus  route  except  that  the  company  shall  enjoy 
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the  right  to  operate  '^  through  "  buses  from  Hastings  to  and 
through  White  Plains  to  Port  Chester,  Rye,  and  Rye  Beach. 

The  hearing  on  the  original  application  of  the  company 
for  a  certificate  of  convenience  and  necessity  was  held  Feb- 
ruary 17,  1919.  Subsequent  to  the  date  of  the  hearing  but 
prior  to  the  granting  of  the  certificate  of  public  convenience 
and  necessity  the  company  and  Kass  entered  into  an  agree- 
ment dated  March  1,  1919,  to  assign  such  certificate,  if 
granted,  to  Louis  Kass. 

On  or  very  shortly  prior  to  February  8,  1919,  Louis  Kass 
resigned  the  vice-presidency  of  the  company  and  also  sold  and 
transferred  his  stock  therein.  On  the  hearing,  February  17, 
1919,  he  testified  that  he  was  vice-president  of  the  company. 
Subsequ^itly  he  bought  an  auto  bus  and  has  been  operating 
on  the  route  in  question  as  owner  although  claiming  to  be 
operating  under  the  certificate  as  agent  of  the  company.  It 
also  appears  that  he  is  not  at  present  sole  owner  of  the  auto 
bus  which  he  is  operating,  but  that  one  Glass  is  part  owner 
and  partner  with  him  in  such  operation.  The  consent  from 
the  City  of  White  Plains  runs  to  Kass  alone. 

If  Messrs.  Kass  and  Glass  desire  a  certificate  they  should 
make  a  new  application,  in  the  names  of  the  real  parties  in 
interest,  to  the  City  of  White  Plains,  and  then  petitioli  the 
Commission  for  a  certificate  of  convenience  and  necessity. 
This  whole  transaction  seems  to  be  one  of  trading  in  certifi- 
cates rather  than  of  building  up  a  sound  transportation 
business. 

The  Commission  should  refuse  its  consent  to  the  assign- 
ment of  this  certificate  to  Louis  Kass. 

An  order  has  been  made  accordingly. 

All  concur. 
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In  the  Matter  of  tke  Comiplaiirt  of  Louis  P.  Puhkmastjt, 

INDIVIDUALLY  AND  AS  MaTOR  OF  THE  CiTY  OF  BuFFAXO, 

againat  iNTEiusrATioKAi.  Hailway  Ck)MFANY  as  to  passen- 
ger fflioes  in  Buffalo.     [Case  Jfa  5825.] 

Where  a  street  Biirface  railroad  com|ttxiy  which  ie  operating  in  the 
streets  of  a  city  bj  virtue  of  various  consents  which  have  been  granted 
from  time  to  time  by  the  local  authorities,  pursuant  to  powers  granted 
to  them  by  the  Legislature,  enters  into  a  written  agreement  with  iiie 
BiwricijMility,  which  is  sfterward  ratifted  by  the  Legisiatnre,  by  the 
terms  of  which  among  other  things  the  fare  to  be  charged  s  fixed  «t 
ftve  cents,  subject  to  a  proviso  that  nothing  in  the  oontract  shall  be 
construed  to  prevent  the  Legislature  regulating  the  fare, 

ffelif,  that  operation  prmsuant  to  t^e  terms  of  such  agreement  pre- 
AlwleB  any  oanmlenEtion  ef  wihat  is  known  as  going  value,  in  a  jnrooeed- 
Tsmg  before  the  Pubfie  Servioe  Oconmission  whevein  the  power  of  regula- 
tion so  Teserved  to  the  T^egialature  ie  iisrDked. 

Decided  October  2X,  1919. 

AppearaTices: 

William  8.  Itann,  Corporation  Counsel,  and  George  S. 
Tierce  and  Andrew  P.  Ronan,  Assistants  Corporation 
Connsel,  for  the  City  of  Buffalo. 

H.  A,  Zimmermann,  Buffalo,  for  the  Town  of  Tonawanda. 

Penney,  Killeen  &  Nye  (by  Thomas  Penn^  and  Henry 
W.  Killeen),  Buffalo,  and  Morton  0.  Bogue,  52  William 
street,  New  Tori  city,  for  the  International  Railway 
Company. 

Hill,  Chairmcm: 

In  December,  1916,  the  local  authorities  of  the  City  of 
Buffalo  filed  with  this  Commission  a  complaint  alleging  ihat 
the  five  cent  fare  collected  by  the  International  Railway 
Company  for  passenger  transportation  over  its  lines  within 
the  city  of  Buffalo  was  excessive,  unjust,  and  unreasonable, 
and  praying  that  the  same  be  reduced.  Thereupon  the  rail- 
way   company    began    suit    in    the    Supreme    Court    to 


restrain  action  upon  tlie  eomidaiat^  upoai  tiie  ground  that  br 
▼irtne  of  the  piovifiions  of  the  so  called  Milbom  agree- 
ment; which  £xed  the  five  cent  rata^  the  CommiaBion  TfOff 
witiiout  power  to-  lower  the  rate.  The  complaint  wa&  mat 
joesaed  further  at  that  time  and  the  court  proceedxngs  iiifiti>- 
tuted  by  the  company  were  held  in  ab^ance.  The  war  eame 
on  and  the  operating  expenses  of  the  company  were  very 
greatly  increased,  and  in  1918  it  discontinued  its  court  pro- 
ceedings, and  on  September  16th  of  that  year  filed  an  answer 
to  the  city's  complaint  which  was  still  pending  before  the 
Commission,  in  which  it  alleged  that  the  five  cent  fare  was 
unreasonably  and  unjustly  low,  and  asked  that  the  Commis- 
sion determine  a  just  and  reasonable  rate  of  fare.  Thereupon 
the  question  of  the  power  of  the  Conunission  to  regulate  the 
rate  was  presented  to  the  Supreme  Court,  reaching  the  Court 
of  Appeals  on  review,  and  a  final  determination  was  jnade  by 
the  latter  court  upholding  the  power  of  the  Commission  hy 
virtue  of  the  resei-ved  power  of  the  legislature  to  regulate 
the  fare  which  was  embodied  in  one  of  the  provisions  of  the 
Milbum  agreement.  Hearings  were  then  held  by  the  Com- 
mission upon  the  merits,  evidence  taken,  brielb-  filed,  ajui 
it  is  now  the  duty  of  the  Commission  to  determine  a  just  and 
reasonable  rate. 

THE  MILBimW  AGREEMENT 

Since  January  1,  1S92,  the  railway  within  the  city  of 
Buffalo  has  been  operated  in  conformity  to  the  provisions 
of  a  contract  between  the  City  of  Buffalo  and  certain  prede- 
cessor companies  of  the  International  Railway  Company, 
which  is  commonly  known  as  the  Milbum  agreement.  The 
binding  quality  of  this  contract  is  not  questioned  by  either 
the  city  or  the  company.  It  was  entered  into  upon  sub* 
stantial  considerations  moving  between  the  parties.  It  was 
approved  by  the  legislature  and  has  been  accepted  by  the 
present  company.  A  five  cent  fare  was  fixed  to  be  charged 
within  the  city  of  Buffalo  subject  only  to  the  proviso  that 
nothing  in  the  contract  should  be  considered  to  prevent  the 
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legislature  from  regulating  the  fare  in  question.  Pursuant 
to  this  last  mentioned  provision  the  CJommission  is  now,  as 
the  agent  of  the  legislature,  undertaking  such  regulation, 
the  Court  of  Appeals  having  determined  that  it  has  power 
so  to  do  as  above  stated  {Matter  of  International  Railway 
Go.  V.  P.  S.  ComfiU,  226  N.  T.  474). 

VALUATION 

As  a  basis  of  such  determination  it  is  requisite  that  a 
valuation  of  the  companVs  property  within  the  city  of 
Buffalo  devoted  to  the  public  service  be  first  fixed  upon« 
This  we  have  done,  and  have  arrived  at  the  figure  of 
$18,820,606.38  as  the  value  of  such  property,  both  tangible 
and  intangible,  including  $882,000  for  working  capital. 
This  sum  is  based  on  the  estimated  and  assumed  actual  cost 
of  the  property  in  place  as  the  expenditure  was  made  from 
time  to  time,  including  an  allowance  of  about  $1,200,000  for 
intangibles  or  overheads.  Table  A  following  shows  the 
calculation  by  which  this  result  was  reached. 

As  shown  in  the  table,  we  have  rejected  from  the  valua- 
tion the  item  of  $12,000,000  and  upward  carried  in  the  com- 
pany's accounts  under  the  heading  of  *'  Other  Intangible 
Property  to  be  Amortized.^' 

The  figure  adopted  represents  undepreciated  costs.  While 
undoubtedly  depreciation  exists,  no  direct  evidence  was  given 
to  indicate  its  amount;  and  the  questions  whether  actual 
investment  or  reproduction  value,  and  whether  with  or  with- 
out depreciation,  were  not  discussed  by  the  parties,  and  in 
view  of  the  fact  that  the  valuation  adopted  is  in  a  sense 
tentative,  we  will  not  at  this  time  attempt  to  determine 
them.  The  rate  which  will  be  permitted  is  for  a  limited 
period  only,  and  remains  within  the  power  of  the  Commis- 
sion to  further  alter  and  adjust.  For  the  purposes  of  the 
present  determination  we  will  therefore  adhere  to  the  figure 
stated. 

The  case  has  been  presented  not  with  a  view  on  the  part 
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of  the  city  or  the  company  to  obtaining  at  this  time  a  final 
and  binding  determination  as  to  the  value  of  the  property 
devoted  to  the  public  service.  It  was  apparently  assumed 
by  both  sides  that  a  figure  could  be  arrived  at  without  great 
controversy  which  would  afford  a  sufficient  basis  for  the 
immediate  purposes  of  this  case  and  which  would  be  open 
to  further  inquiry  in  any  future  consideration  of  rates. 
Accordingly,  there  was  little  if  any  discussion  or  contention 
by  the  parties  as  to  the  principles  to  be  applied.  The  Com- 
mission will  treat  the  case  accordingly,  and  the  valuation 
which  it  will  adopt  as  a  basis  for  return,  and  the  concepts 
upon  which  the  same  is  based,  will  be  consideix?d  to  be  bind- 
ing only  for  the  purposes  of  the  present  determination  and 
not  necessarily  in  any  future  consideration  of  the  rate.  At 
the  same  time,  the  Commission  has  attempted  to  reach  a 
valuation  which  in  its  opinion  will  at  least  approximate  a 
correct  figure. 

TABLE  A 

Valvaiion  of  the  Phyrieal  Property  and  Rdated  Tntanqibtee  of  the  Buffalo  City  Linet  ae  of 

December  SI,  1918. 
AU  Linea: 

Totel  fixed  oapiUl  sm  of  June  30, 1015 $38,374,866.33 

Less  other  intangible  capital  to  be  amortised 12,051 .500.00 

n25.723.366.83 

Buffalo  City  Linee: 
Rmorted  to  represent  63%  of  the  total  Taluation:  therefore,  63%  of 

$25,723,366.33  aa  of  June  30,  1915,  equals $16 ,205 ,720.79 

Pltts  additions  to  fixed  capital  from  July  1, 1915,  to  December  31, 1918. .         2,244,234.00 

and  "  New  Lino " 17.000.00 

Total  fixed  capital  applicable  to  Buffalo  city  lines  as  of  December  31, 
1918 $18,466,954.79 

Less  reserve  for  depreciation,  63%  of  reported  reserve  of  $838,648.28 
for  all  lines 528.348.41 

Valuation  of  tangible  and  related  intangible  property  of  the  International 

Railway  Company  in  the  city  of  Buffalo  as  of  December  31,  1918 $17,938,606.38 

Flos  allowance  for  working  capital ^82,000.00 

Amount  upon  which  to  compute  return $18,820,606.38 

*This  item  also  includes  intangible  value  to  cover  engineering  and  superintendenoet 
miscellaneous  construction  expenditures,  and  interest  duricg  construction,  amounting  to 
approximately  $1,900,000. 

It  will  be  observed  that  we  have  adopted  in  substance  the 
costs  appearing  upon  the  company's  books,  the  entries  having 
been  made  as  the  result  of  the  Commission's  examination 
made  in  1915  and  1916.  The  end  then  sought  ws\s  to 
obtain  as  close  an  approximation  as  possible  to  actual  cost, 
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and  an  allowance  of  about  $1,900,000  for  the  intangible 
items  of  engineering  and  superintendence,  miscdlaneous 
construction  expenditures,  and  interest  during  construction, 
was  made  by  the  Commission.  This  we  have  included.  We 
have  excluded  the  large  item  of  "  Other  Intangible  Capital 
to  be  Amortized,"  $12,651,500,  which  was  apparently 
allowed  to  stand  in  order  to  balance  the  account.  This  was 
directed  to  be  amortized,  not  from  earnings  but  from  income. 
The  records  show  that  at  that  time  the  Commission  was 
urged,  but  refused,  to  allow  any  part  of  this  item  to  be  car- 
ried as  "  Going  Value  ". 

Going  value,  as  recognized  by  the  laws  of  this  state, 
seems  to  be  limited  to  expenses  incurred  in  the  earlier  years 
of  the  life  of  a  utility  in  building  up  its  business  and  not 
recovered  from  the  public  in  the  way  of  earnings.  Aside 
from  any  bearing  upon  that  question  which  the  Milbum 
agreement  may  have,  we  do  not  see  how  any  substantial 
amount  can  be  claimed  under  this  head.  It  would  seem 
clear,  however,  that  that  agreement,  which  by  its  terms 
settled  all  disputes  arising  out  of  rates  of  fare  and  the  giving 
of  transfers,  by  the  agreement  to  transport  passengers  for  a 
fixed  fare,  precludes  any  consideration  of  going  value  ante* 
cedent  to  its  date ;  and  it  seems  equally  clear  that  from  that 
time  forward,  until  the  legislature  assumes  the  regulation 
of  the  fare,  the  same  principle  must  govern. 

It  is  not  the  case  of  a  maximum  rate  being  fixed  as  one 
of  the  conditions  of  a  consent  to  construction  and  operations 
granted  by  the  local  authorities,  and  it  does  not  necessarily 
follow  that  the  principle  which  we  are  applying  here  would 
be  applicable  to  that  class  of  cases.  The  distinction  is 
pointed  out  in  the  recent  decision  by  the  Virginia  Supreme 
Court  of  Appeals  in  the  case  of  Virginia  Western  P.  Co.  v. 
Com.  ex  rein  Clifton  Forge,  reported  99  S.  E.  723 ;  and  the 
Cleveland  case,  194  U.  S.  517,  and  the  Columbus  case,  249 
U.  iS.,  rests  upon  the  broad  powers  of  contract  given  to  Ohio 
municipalities  by  the  legislature  of  that  stat& 
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The  binding  power  of  the  Milbum  agreement  does  not 
rest  upon  any  constitutional  or  legislative  grant  of  power  to 
impose  conditions  in  the  consent  of  local  authorities^  but 
upon  the  fact  that  it  is  a  contract  between  the  city  and  the 
railroads  based  upon  valuable  considerations  and  ratified 
bj  the  legislature.  It  fixed,  not  a  maximum  or  a  minimum, 
but  the  exact  rate  of  fare,  subject  only  to  the  proviso  that 
nothing  in  the  contract  contained  "shall  be  construed  to 
prevent  the  legislature  regulating  the  fare". 

If  we  follow  the  plain  intent  and  meaning  of  this  contract, 
it  seems  quite  obvious  that  the  company  can  not,  now  that 
the  power  so  reserved  by  the  legislature  is  being  exercised 
by  the  Oommission,  ask  that  any  going  value  be  taken  into 
account  for  the  purpose  of  making  up  possible  past  deficien- 
cies of  return ;  and  conversely,  that  the  municipality  can  not 
now  be  heard  to  require  that  any  excessive  return  which  may 
have  been  secured  by  the  company  during  the  period  of 
operation  under  the  rate  fixed  by  the  contract  be  now  taken 
into  account  in  fixing  future  rates.  It  would  seem  apparent 
that  any  such  treatment  of  past  operation  would  have  the 
effect  of  defeating  the  object  of  the  contract  so  far  as  it 
fixed  the  rate  and  render  the  contract  rate  heretofore  charged 
not  an  actual  but  a  nominal  ona 

The  company,  while  not  conceding  the  correctness  of  this 
view,  contends  that  if  it  is  adopted,  the  regulation  by  the 
Commission  should  be  assumed  to  have  its  inception  as  of 
the  date  of  the  company's  application  for  relief.  That  con- 
tention seems  just  The  investigation  by  the  Commission, 
as  well  as  its  determination,  may  well  be  considered  a  part 
of  the  exercise  of  the  reserved  regulatory  power,  and  will 
be  treated  accordingly. 

CURRENT  FINANCIAL  NEEDS 

The  company  shows  the  immediate  need  of  a  considerable 
amount  to  be  expended  for  deferred  maintenance  which  has 
accumulated  in  recent  months,  and  urges  that  temporarily  at 
least  a  greatly  increased  fare  be  put  in  effect  to  the  end 
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that  the  immediate  receipts  be  largely  increased,  which 
would  permit  of  the  funds  being  used  directly  to  meet  such 
expenditures,  after  which  consideration  could  be  given  to 
lowering  the  rate.  We  suppose  that  under  the  broad  powers 
of  the  Commission  this  could  legally  be  done,  but  we  feel 
strongly  that  every  consideration  of  good  business  judgment 
indicates  the  unwisdom  of  such  method.  Nor  do  we  con- 
sider that  such  a  course  is  at  all  necessary  to  compass  the 
end  in  view.  The  expenditures  will  necessarily  be  spread 
over  many  months,  and  with  a  moderate  increase,  which 
over  a  considerable  period  will  enhance  the  net  receipts,  the 
company's  credit  will  be  restored  proportionately.  In  the 
mercantile  world,  income  in  sight  can  be  used  in  the  way 
of  credit  with  practically  as  good  effect  as  cash  in  hand; 
while  on  the  other  hand,  violent  fluctuations  in  the  rates  of 
fare  so  surely  tend  to  disrupt  traffic  that  such  a  course  would 
be  very  likely  to  defeat  entirely  the  object  to  be  attained. 
Fortunately,  in  this  respect  the  Clommission  is  clothed 
with  broad  discretion,  and  this  suggestion  meets  with  its 
disapproval. 

REVENUE  REQUIRED  FOR  8  PER  CENT  RETURN 

Using  as  a  basis  upon  which  to  compute  the  return  to 
which  the  company  is  entitled  the  figure  of  $18,820,606.38, 
and  assuming  as  rate  of  return  8  per  cent,  we  reach  the 
sum  of  $1,305,648.51,  and  crediting  to  this  requirement  the 
return  which  we  estimate  will  be  realized  upon  the  present 
rate  of  fare,  namely  $363,059. 05,  we  find  a  required  balance 
to  be  secured  from  increased  fares  of  $1,142,589.46. 

The  Commission  estimates  that  with  a  7  cent  cash  fare 
and  a  ticket  rate  of  6^4  cents  (four  tickets  for  25  cents), 
an  average  fare  of  about  6%  cents  will  be  realized.  We 
assume  there  will  be  a  falling  off  of  9  per  cent  in  traffic 
This  is  necessarily  speculative,  and  we  have  no  sure  measure 
by  which  to  determine  what  the  falling  off  will  be.  Upon  this 
calculation  we  realize  a  gain  of  approximately  $1,200,000, 
thus  making  up  somewhat  more  than  the  total   assumed 
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required  return.      Table  C  shows  the  calculation  supporting 
this  result. 

Table  D  gives  a  comparison  of  the  reported  main  track 
mileage,  bonded  debt,  and  stock  issues  per  mile  of  the  larger 
traction  systems  in  the  Second  Public  Service  Commission 
District  In  such  a  comparison  allowance  must  be  made 
for  the  possibility  of  varying  conditions. 

GENERAL  CONDITION 

The  International  Railway  Company  has  a  bonded  debt 
as  of  December  31,  1918,  of  $28,370,582,  in  addition  to 
which  it  has  outstanding  capital  stock  of  $16,707,500.  Wo 
find  the  company  in  an  insolvent  condition,  unable  to  meet 
its  current  liabilities  out  of  earnings  or  surplus.  This  con- 
dition may  be  ascribed  to  n  top-heavy  financial  structure,  and 
the  recent  great  increase  in  operating  expenses  with  no  cor- 
responding increase  in  revenues,  resulting  in  a  large  accumu- 
lation of  deferred  liability  and  loss  of  credit. 

All  of  the  capital  stock  of  the  International  Railway  Com- 
pany having  come  into  the  ownership  of  a  New  Jersey  cor- 
poration known  as  the  International  Traction  Company,  that 
company  performed  the  operation  known  as  "financing  the 
equity'':  that  is  to  say,  it  pledged  the  stock  with  other  col- 
lateral in  trust,  and  issued  against  it  bonds  bearing  4  per 
cent  interest,  payable  semiannually.  The  traction  com- 
pany has  defaulted  in  the  interest  on  these  bonds.  This 
transaction  has  been  very  widely  criticized,  and  is  believed 
by  many  to  have  been  the  cause  of  most  of  the  financial 
diflSculties  which  have  attended  the  railway  company.  It 
may  not  be  amiss  for  the  Commission  to  point  out  that  this 
method  of  control  of  the  International  Railway  Company 
includes  some  highly  objectionable  features.  In  the  first 
place,  the  bonding  of  the  entire  equity  of  any  property, 
public  utility  or  otherwise,  is  clearly  an  element  of  great 
weakness.  A  company  which  can  not  forego  a  dividend  with- 
out precipitating  a  default  in  the  payment  of  interest  on  an 
outstanding  bond  issue  is  embarrassed  the  moment  its  income 
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ifi  dimmkhfid  to  anj  ccxriBiderahle  degree  hy  the  ordinary 

fluctuations  of  business.  It  is  like  a  merchant  doing  boei- 
^nesB  with  no  surplus  or  reserve  over  and  above  his  debts. 
.Another  objection  equally  vital  is  that  should  the  property 
rthuB  pledged  ior  any  reason  become  or  prove  to  be  lees  valu- 
able than  has  been  estimated,  serious  embarrassment  ensues 
and  the  company  becomes  bankrupt. 

Another  objectionable  feature  of  such  financial  arrange- 
ments is  reflected  in  the  evidence,  where  it  is  shown  that 
during  the  year  1918  the  traction  company  purchased  a  coal 
mine  for  $150,000  and  re-sold  it  to  the  railway  company 
for  double  this  amount  within  a  few  months  after  the  pur- 
chase. No  evidence  was  given  to  show  any  increase  in  value 
between  the  time  of  the  purchase  and  the  time  of  the  sale. 
We  have  been  unable  to  find,  however,  that  this  has  been  a 
common  practice  between  the  companies.  It  appears  that 
all  of  the  materials  used  in  operation  of  the  railway  com- 
pany are  purchased  in  the  open  market  and  not  through  the 
traction  company  or  any  subsidiary  interests,  nor  is  there 
any  evidence  that  in  any  other  instance  the  railway  com- 
pany has  been  thus  exploited. 

But  it  further  appears  that  since  March  1,  1918,  when 
the  last  dividend  on  the  railway  stock  was  paid  by  that 
company  to  the  traction  company,  the  former  has  advanced 
to  the  latter  in  cash  upward  of  $160,000  on  open  account 
which  remains  unpaid.  This  transaction  occurred  while  the 
railway  company  was  in  the  courts  sed^ing  increased  reve- 
nues alleged  to  be  needed  to  forestall  its  own  insolvency, 
•  It  is  too  obvious  to  be  questioned,  that  the  profit  of 
$150,000  paid  the  traction  company  on  the  turnover  of  the 
coal  mine,  and  the  cash  advance  made  as  above  stated,  were 
improper  exploitations  of  the  railway  company's  treasury 
for  the  benefit  of  the  embarrassed  traction  company;  and 
the  question  is  thus  forcibly  presented  to  the  Commission 
whether  or  not  any  increased  revenues  which  may  be  pro- 
vided by  an  increase  in  fare  will  not  be  similarly  withdrawn 


and  tinifr-  diverted  from  the'  expenditures-  &r  maintemois^ 
proper  operation,  and  payment  of  interest  on.  the  ontstond* 
ing  bonded  debt  of  the  railway  company. 

Jjt  ift  urged  by  the-  Learned  eounael  for  the  railway  cDBk- 
pany  that  the  relations  between  these  corporations-  aits  not 
the  subjeet  of  the  jurisdiction  of  the  Commission  and  that 
it  ha*  no  right  to  inquire  into  or  consider  them.  But  the 
Public  Service  Gommiseions  Law  gives  the  Commiasion 
general  sup«rraion  not  only  of  the  railway  company 
(section.  455),  but  also  of  a  corporation  or  peo'soEU  "owning 
or  holding  a  majority  of  ihe  stock  of  a  common  carrier  in 
respect  of  the  relations  between  such  common  carrier  .  .  . 
and  su^  owners  or  holders-  in  so  far  as  such  relations  arise 
from  or  by  reason,  of  such  ownership  or  holding  of  stock 
thereof  or  the  receipt  or  holding  of  any  money  or  property' 
thereof  or  from  or  by  reason  of  any  contract  between  them ''' 
(section  5).  Thiff  language  would  seem  to  need  no  inter- 
pretation, and  fully  answers  the-  contention  of  the  counsel 
in  this  r^ard. 

The  Commission  is  of  the  opinion  that  the  proposed  relief 
should  be  extended  only  in  such  manner  as  to  remain  within 
control.  While  the  beneficial  owners  of  the  property  are 
entitled  to  a  reasonable  rate  of  fare,  the  interest  of  the  public 
in  the  preservation  of  the  railroad  so  that  satisfactory  service 
shall  be  given  at  reasonable  rates  is  equally  involved.  Unless 
the  property  is  maintained  and  conserved,  neglect  in  these 
respects  will  later  on  be  reflected  in  a  breakdown  of  service. 
It  will  be  idle  to  extend  relief  to  the  railway  company  if 
its  added  receipts,  instead  of  going  to  restore  its  credit  and 
maintain  its  property,  are  to  be  diverted  to  the  traction 
company  in  the  form  of  improper  advances. 

It  is  apparent  that  the  increased  revenues  will  not  be  prop- 
erly available  for  the  purpose  of  restoring  the  credit  of  the 
traction  company.  It  appears  that  the  withdrawal  of  funds 
above  referred  to  took  place  when  the  railway  company  was 
approaching  default  on  its  own  interest  and  for  all  practical 
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purposes  in  an  insolvent  condition.  These  funds  should  be 
promptly  restored. 

It  has  been  intimated  to  the  Commission  that  plans  are 
on  foot  to  remedy  the  objectionable  conditions  above  pointed 
out  by  a  reorganization  of  the  corporate  structure  which 
will  eliminate  the  traction  company  and  place  the  railway 
company  on  a  sound  financial  basis  with  the  beneficial 
owners  of  the  equity  in  direct  control.  This  is  highly  desir- 
able, and  the  Commission  strongly  recommends  it. 

The  order  permitting  an  increase  in  rates  will  be  made 
effective  for  a  period  not  to  exceed  six  months,  beginning 
not  earlier  than  November  1,  1919.  At  the  end  of  that 
time  the  conditions  may  be  very  materially  changed.  On 
a  proper  showing,  if  necessary,  the  period  can  then  on  appli- 
cation be  extended,  or  such  other  order  be  made  as  the 
circumstances  may  seem  to  requira 

The  order  will  also  contain  such  conditions  as  will  tend 
to  conserve  the  revenues  of  the  company  for  its  proper  cor- 
porate purposes.  The  terms  of  the  order  will  be  settled  by 
the  Chairman. 
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TABLE  B 
Computation9   Uttd  in  Arrinng  ai  BatinuUtd  Orou  Inetmu  of  th»  Buffalo  City  LtnM. 

Buffalo  City  lAnot^  p§r  Company's  book$: 

Opermting  ravenueB  January  1  to  June  80, 1919 $3,363,572.35 

RevoDue  deductions  for  the  same  period: 

Maintenance  of  way  and  ttrueturee $230,510.76 

Maintenance  of  equiinnent 324,871 .09 

TraffieezpeneoB 14,765.00 

Conduotinc  transportation 1 ,530,240.39 

Accidents  and  damages *481,784.88 

General  law  escpenses 19.503.31 

Other  general  expenses 171,050.81 

Taxei 231,061.87 

Rentals 217.50 

Depredation,  as  per  books 5,222.30 

Total  revenue  deductions 8,009,286.91 

Gross  income  for  the  first  six  months  of  the  year  1919 $364,335.34 

Gross  income  for  entire  year,  $354,335.34  x  2  = $708,670.68 

Buffalo  City  Ltn««,  at  adjutled  hytht  Commi$»ion: 

Operating  revenues  January  1  to  December  31.  1919 $6,727,144.60 

Revenue  deductions  January  1  to  December  31,  1919: 

Maintenance  of  way  and  structures $461 ,021 .52 

Maintenance  of  equipment 649,742. 18 

Traffic  expenses 20.530.00 

Conducting  transportation 8,060,480.78 

Acddents  and  damages •879,625.99 

General  law  expenses 39,006.62 

Other  general  expenses 842, 119.62 

Taxes 462,123.74 

Rentals 435.00 

Depreciation t640,000.00 

6,364,085.45 

Estimated  gross  income  for  the  year  1919  at  the  five  cent  rate,  after 
allowing  for  operating  expenses,  taxes,  and  dqwedation $363,059.06 

f-  *  This  item  is  entered  for  the  six  months  at  $481,784.88,  or  at  the  rate  of  $963,569.76 
for  the  year.  The  oorreqMnding  item  for  sevwal  preceding  years  wss  as  foUows:  1914, 
$315,377;  1915,  $293,108;  1917,  $473,235:  1918,  $679,625.  The  large  and  rapid  increases 
in  this  item  are  not  very  clearly  explained;  evidently  there  is  an  accumulation  in  the  later 
years  of  liabilitiee  deferred.  If  we  allow  as  a  proper  allocation  to  the  year  1919  the  same 
amount  charged  in  1918.  we  will  probably  be  charging  the  current  year  with  its  full  pro- 
portion.   Theitem  will  DO  adjusted  accordixigly. 

t  The  depreciable  property  of  the  International  Railway  in  the  eity  of  Buffalo  is  assumed 
for  the  purposes  of  this  estimate  to  be  $16,000,000,  which  at  the  rate  of  4  per  cent  reflects 
the  amount  applicable  to  depreeiatioii  during  the  year  1919,  $040,000. 

TABLE  C 
StUmaU  of  OporaUng  Aeratts  Under  tk»  InerooMd  BaUt,  Period  of  One  Yoar. 

Buffoio  City  LimK 
New  Rates:    Cash  fare,  7  cents  per  passenger;  tioket 

sales,  4  tickets  for  25  cents:  estimated  to  yield  6i 

oentsper  passenger: 
Number  of  passengers  estimated  to  be  carried  at  5  oents 

per  passenger 132,524,145 

ESitimated  loss  of  passengers  due  to  fare  inoreaae,  9% 

of  above 11.927,173 

Bitimated  number  of  passengers  at  new  rate 120.596,972 

Estimated  revenue  per  passenger  at  new  rate .065      $7,838,808.18 

Compared  with  the  passenger  receipts  from  132.524,145 
psssengers  estimated  to  be  carried  at  5  cents 6,626,207.25 

Estimated  increase  in  passenger  revenue $1 ,212,595.98 

.    which  added  to  the  estimated  gross  income  for  the 

year  1919,  after  allowing  for  operating  expenses,  taxes, 

and  depreciation  as  shown  in  Table  B 363,050.06 

Represents  the  estimated  gross  ineome  for  one  year  at 
the  new  rate $1 ,575,654.98 
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Return  based  upon  valuation: 
Total  fixed  capital  and  related  intansibleB,  such  as 
engineering  and  superintendence,  miaoellaneous  con* 
struction  expenses,  and  interest  during  constmotioo, 
aa  of  December  31, 1918 tiMM,964.70 


Leas  reported  reserve  for  d^redation  applicable  to 
Buffalo  City  lines. 


628,348.41 


Valuation  of  the  tangiUe  and  related  intangible  property 
of  the  International  Railway  Con^Mtny  in  the  city  of 
Buffalo  aa  of  December  31,  1918 817.938,606.38 

Plus  aUowance  for  worldiv  capital 882,000.00 


Amount  upon  which  to  eompute  return,  as  shown  in 

Table  A 818,820.606.38 

Return  at  8%  on  above  valuation 81 ,605.648.61 


Resulting  in  an  excess  of  gross  income  of 

over  the  amount  believed  to  be  a  fair  return  upon  the  valuation  of  the 
company's  property. 

TABLE  D 

Book  Coat  P&r  MiU  of  Tnek  of  Bl»elne  Raawaw  Nomtd, 


870,006.47 


Company 


New  York  State  Railways,  as  of  Dec  30, 
1917 

Authority:  Moody,  1918 

Per  mile 

United  Traction  Co.,  as  of  Deo.  31. 1918 

A  uthority:  P.  S.  C.  Report 

er  mile 

Schenectady  Railway  Co.,  aa  of  Dee.  81, 
1918 

Authority:  P.  S.  C.  Report 

Per  mile 

Yonkers  Railroad  Co..  aa  of  Dec.  31,  1918 

Authority:  P.  S.  C.  Report 

Per  mile 

Binghamton  Railroad  Co.,  as  of  Deo.  31, 
1918 

Authority:  P.  8.  C.  Report 

Per  mile 

International  Railway  Co.,  all  lines,  aa  of 
Dec.  31,  1918 

Authority:  P.  S.  C.  Report 

Per  mile 

International  Etailway  Co.,  Buffalo  lines, 

as  of  Dec.  31,  1918 

Per  mile 


Main 

track 

mileage 


MHu 


416.67 


103.3 


184.4 


46.46 


46.88 


404.28 
208.00 


Fixed 
capital 


DoUart 


50.231,709 
120,684 

11,730,133 
118,554 


7.358,084 
64,710 

3,806.880 
83.737 


3,810,220 
88,188 


44,495,405 
110,061 

*28,032,105 
184,770' 


Mortgage 
bonds 


DoOarg 


24,693.000 
69,277 

6.600.000 
68,983 


2. 676% 000 
19,911 

1,000,000 
22,008 


2,487,000 
64,266 


28,370,682 
70.176 


85,930 


Stocks 


DoU*r% 


23,814.900 
6M69 

12,500.000 
121,007 


4,100.080 
30.606 

1.000,000 


978,995 
21.861 

m 

16,707,60d 

41,327 


*17373,466  no,025k786 


50,004 


*  63  per  cent  of  total. 


Irvine,  Fennell,  and  Eellogg,  Conmiifleioners^  concur,  the 
latter  filing  memorandum;  Barhite,  Commissioner,  concuTs 
in  result,  filing  memorandumu 


Kellogg,  Commissioner,  concurring: 

I  concur  in  the  opinion  of  the  Chairman;  I  approve  of 
this  increase  in  fare,  however,  only  as  a  temporaiy  expe* 
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di€n^^  ami  appccwie  q£  thet  pj^posed  oirdar  qbIj  beeauee  it  is 
exbipemely  limited'  aa^  to-  tdfpie. 

An  impoiTtaiitt  faetoir  in  tiie-  eonipu>ta4iiDn  i»  the  assumed 
deereofle  of  tiranr^  sesuItaiDt  fionL  the  iineiease  im  fare.  This* 
I  thanks  i»  largriy  pvobleiiiatical,  axid  the  iBevease  of  rate 
proposed  is  justified  (mlj  upon  the  assimiptioTL  that  it  will 
oeeur.  Soiuue  deeiease  is  uaually  experienced  in  such  eases, 
but  in  most  instances  the*  former  vorlume  oi  travel  i&  sooner 
or  later  restored*  and  I  believe  ia  a  growing  city  like  Buffalo 
MfhaditKeao  low  of  traioeL  may  follow  tiie  increase  in  fare  will 
soojii  be  Qvercomei 

If  it  were  not  for  thi&  probable  decrease  ia  travel,  a  flat 
faiiw  of  6>  cent&  wouid^  under  tibe  computation  set  fortli  in 
the  €hairmasi's«  opinion,  be  adequate. 

Unless  otheir  dements  enter  to  change  the  situation  in  the 
meantime,  it  seema  to*  me  that  a  9  cent  fare  would  be  ade- 
quate and  sufficient  in  fairness  both  to  the  carrier  and  the 
pubUc^  when  whatever  shrinkage  in  travel  following  the 
proposed  rate  iocreaae  ia  overcome. 


Bashitk^  Cammiaaumer,  coneunriDg  in  result: 

I  heartilT'  conenir  in  the  resnit  icaehed  by  ibe  Chairman 
in  this  easei  THhe-SgarBB  presorted  as-  a  matter  of  arithmetic 
nug{i^  jwatifjr  a  hi^er  rate  of  fare  than  the  one  whioh  he 
reeQKiiBiaH[&  Btct  expevieaiee'  has  tffugbt  tiiat  an  increase 
in  a  street  raiEwwy^  fare  vsnaUj  is  followed  by  a  decren^^r^  in 
pflironai^.  While  tiunio-  aare  nei  ateeurarte  statistics  oi  general 
appLLestion^  Ae  expermuents  which  have  been  made  would 
indieate'  tiftot  an  iincreaBe  e£  eadi  cenift  in  a  rate  of  fire  is 
folsIiTwed  by  at  lieftrt  7  per  cent  (fecretse  in  the  number  of 
paoMQ^^ero  caamed.  By  limitiaa^  the  effect  of  the  order 
whddi:  the  Gemmisffibn  may  make  to  six  months,  a  apufRfiently 
long  time  will  have  passed  to-  enable  the  Commission  nt  the 
end  of  that  time  to  take  any  further  acti<m  which  the  opera- 
tion of  the  road,  undfer  the  rate  named,  may  juatifv 

There  ia,  however,  one  conclusion  reached  in  +l^e  t> -nvnil- 
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ing  opinion  to  which  I  can  not  give  my  assent  That  con- 
clusion, briefly  stated,  is  to  the  effect  that  in  fixing  a  rate 
this  Commission  can  not  provide  for  any  deficiency  which 
may  have  accrued  while  the  road  was  operating  under  the 
Milbum  agreement;  that  the  regulatory  power  of  the  Com- 
mission must  have  its  inception  as  of  the  date  of  the  com- 
pany's application  for  relief;  and  that  provision  can  only 
be  made  for  the  future  from  that  date  and  not  for  the  past. 
If  that  contention  be  true,  the  power  of  the  state  to  provide 
for  the  well  being  and  the  prosperity  of  street  railway 
companies  is  very  meager.  It  should  be  remembered  that 
statutes  intended  to  regulate  the  rates  of  our  public  utility 
corporations  are  really  intended  for  the  benefit  of  the  public 
and  must  be  liberally  construed  in  the  interest  of  the  public. 
(Beehman  v.  Third  Avenue  B.  B.  Co.,  153  N".  T.  144,  at 
p.  160.  People  ex  rel.  Jackson  v.  Potter,  47  N.  T.  875, 
at  p.  382.) 

No  argument  is  needed  to  show  that  street  railways  in 
our  modem  life  are  an  absolute  necessity;  no  argument  is 
needed  to  show  that  they  can  not  exist  without  sufficient 
income  to  pay  the  expense  of  operation,  and  their  only 
ultimate  source  of  income  is  the  fares  they  receive  from 
their  passengers.  They  may  temporarily  borrow  money, 
but  that  money  must  be  repaid.  If  relief  is  not  granted  at 
some  time,  a  stoppage  of  service  must  result  and  the  public 
suffers.  If  this  Commission  can  not  grant  relief  which  may 
provide  for  past  debts  however  honestly  incurred,  then  to 
provide  a  relief  which  only  takes  care  of  the  future  simply 
puts  off  the  day  of  final  dissolution.  The  officials  of  a 
company  may  know  that  the  income  received  does  not  pay 
the  expenses  of  operation  and  yet  may  believe  that  increased 
business  in  the  future  will  care  for  the  increasing  shortage 
of  money ;  if  subsequent  conditions  do  not  justify  their  hopes 
there  is  no  way  to  rectify  an  honest  belief. 

I  do  not  believe  that  the  statute  under  which  the  Com- 
mission acts  should  bear  so  narrow  an  interpretation  as  to 
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exclude  a  consideration  of  the  conditions  to  which  attention 
has  been  called.  Provision  is  made  for  the  determination 
of  a  '^  just  and  reasonable  rate  '\  Is  a  rate  just  and  reason- 
able which  only  provides  for  the  future  and  leaves  no  way 
for  the  company  to  pay  its  past  debts,  although  these  debts 
may  have  been  honestly  incurred  for  the  benefit  of  the  public 
in  furnishing  service? 

The  recent  decision  of  the  Court  of  Appeals  did  not  bring 
into  existence  the  right  of  this  Commission  to  fix  a  just  and 
reasonable  rate:  that  decision  simply  interpreted  and  placed 
beyond  question  the  right  which  existed  under  the  law  and 
the  conditions  which  governed  the  actions  of  the  parties. 

To  hold  that  because  the  city  and  the  railroad  had  entered 
into  an  agreement  prevents  the  state  from  fixing  a  just  and 
reasonable  rate,  is  to  ignore  the  police  power  of  the  state, 
which  is  preeminent  and  can  not  be  controlled  by  agreements 
or  statutes. 


4M     PuBUG  Ssavios  GoMMJaeton,  Seoqkd  DiftCKiox 


Joint  Petitum  of  Katb  iL  Smith  a&  adminiatrjitiia^  and 
Soi^avrEJLE  £i.Hcni€  Light  dr  Powba  Gompai^t^  Ingob* 
PQ)B[^TBej.  uoidev  seetroBi  70^  Public  Service  CommsBBioiiff 
Lan^y  for  eanaeBt  to  the  tranfifesr  of  tiie  f zanchiaB,  worlcK^ 
and  fff stem  oi  tiie  G«orge  B.  Smith  electric  plant  in  Madi 
son  county  to  said  company.     [Case  No.  6926.] 

Petition  of  Sbi3TiiLi.2  Ex^bgtbig  Liasr  &  Powxat  Combast* 
IiS'CoaEPQicArsn,  under  sections  68  and  69,  Public  Service 
Conmiiauoiis  Law^  £or  approTal  of  constructian  and  ezeer^ 
eifie  of  franehiaes  in  Madison  county;  for  antiioriiy  to 
issue  $10,000  cammon  capital  stock;  for  antbority  to 
make  a  first  ja&etgage  for  $20,000,  send  to  iasoe  now 
$20,000  in  6  per  cent  gold  bonds  to  be  secured  thereby. 
[Case  No.  6»30.] 

As  between  a  public  utility  and  the  public,  capitali^satios  ritonM  bft 
allowed  to  the  extent  of  the  investment  less  depreciation.  As  between 
the  buyer  and  the  seller  of  such  utility,  the  market  price  naturally  meas- 
ures the  value.  Where  a  question  may  be  raised  between  buyer  and 
seller  because  these  valuations  differ  the  Court  and  not  the  Commission 
has  jurisdiction. 

Decided  October  30,  1919. 

Appearances: 

Louis  F.  Joerissen,  Solsville,  representing  the  applicants. 

Fennell,  Commissioner: 

The  above  cases,  taken  together,  include  the  petition  for 
consent  to  transfer  the  franchise,  works  and  system  of  the 
George  R.  Smith  electric  plant  to  the  Sblsville  Electric  Light 
&  Power  Company,  Incorporated,  and  the  petition  of  said 
company  for  approval  of  construction  and  exercise  of  fran- 
chises, and  for  authority  to  issue  $10,000  common  capital 
stock,  authority  to  make  a  first  mortgage  for  $20,000,  and 
to  issue  now  6  per  cent  gold  bonds  in  the  amount  of 
$20,000  to  be  secured  by  said  mortgage. 
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George  iBL  Smithy  in  his  lifetime^  owned  snd  operated  a 
perwer  ihoiise  mbA  plant  in  tiie  haaoolet  of  Sokville,  town  est 
Maftiflon,  Madiwn  oowatjy  tkit  foniijdied  eiLeetrie  cniTent  to 
tbe  public  tiiere  «nd  in  the  town  of  If  adison,  inekiding  liie 
haml^  of  Bouekvilie  and  the  meerporated  village  ef 
Madison,  both  of  ^hich  aTe  near  Soleville  and  in  liie  town, 
xd  MadiioQ.  After  his  death,  Eate  E.  Smilii,  as  adminiB- 
trartrix  ttf  hia  estate,  made  a  contract  to  sdl  the  plant  to 
lonis  F.  Joerissen,  president  of  said  company,  whi(A  con- 
tract  he  has  assigned  to  liie  company.  The  company  was 
incorporated  on  the  6th  day  of  May,  1919.  It  appeaTs  that 
the  paTchase  price  agreed  to  he  paid  hj  Joerissen  to  the 
administratrix  was  $20,000.  Schedules  were  filed  claiming 
to  show  itemized  cost  and  estimate  values  amounting  to 
$37,370.75.  These  schedules  have  been  checked  by  the  Com- 
mission's division  of  light,  heat,  and  power,  and  after  being 
so  checked  and  depreciation  being  calculated  thereon  the 
division  finds  the  present  value,  based  upon  the  capital 
actually  expended,  less  depreciation,  to  be  $29,453.16. 
Adding  an  allowance  of  $546.84  for  working  capital,  pro- 
duces $30,600,  thus  equaling  the  amount  of  the  proposed 
secuTities. 

The  only  frandiise  held  by  said  Smith  was  one  from  the 
incorporated  Village  of  Madison.  It  is  proposed  to  assign 
this  franchise,  without  -consideration,  to  said  company.  Said 
company  was  granted  a  franchise  by  the  town  "board  of 
Madison  May  17,  1919. 

The  question  is  clean-cut.  Is  it  the  original  investment 
less  depreciation,  in  the  items  that  constitute  a  public  utility, 
that  measures  the  proper  basis  for  capitalization,  or  is  it  the 
actual  investment  or  purchase  price  paid  by  the  present 
owner  that  should  be  the  basis  of  such  capitalization?  It 
seems  clear  that  Mr.  Smith,  the  former  owner,  or  his  widow, 
could  have  shown  in  a  rate  case  a  value  of  $30,000  and  been 
entitled  to  a  return  on  that  amount.  If  we  look  for  the  invest- 
ment of  the  present  owner  we  find  it  to  be  $20,000.  That 
sale  price  may  have  been  a  fair  measure  of  the  market  value. 
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However,  as  the  actual  investment  less  depreciation  reaches 
$30,000,  and  as  such  amount  would  be  a  proper  present  rate 
base,  it  seems  that  capitalization  to  the  extent  of  $30,000, — 
$20,000  of  bonds  and  $10,000  of  common  stock, —  should 
be  allowed.  As  between  this  utility  and  the  public  any  other 
figure  would  be  less  than  fair  to  the  utility.  As  between 
the  administratrix  and  her  grantee,  this  petitioner,  a  dif- 
ferent rule  may  apply.  Had  she  asked  for  capitalization  to 
the  extent  of  $30,000,  it  would  have  been  allowed.  As  to 
whether  or  not  she  could  have  sold  the  property  in  the  market 
for  that  figure  is  another  matter. 

As  between  the  public  and  the  utility  we  should  fix 
capitalization  at  $30,000.  As  to  the  transaction  between 
Mrs.  Smith,  as  administratrix,  and  Mr.  Joerissen  we  are 
without  jurisdiction,  but  they  have  the  courts  open  to  them 
to  determine  their  respective  rights. 

An  order  should  be  made  consenting  to  the  transfer  of 
the  franchise,  works  and  system  of  the  said  George  R.  Smith 
electric  plant  to  the  Solsville  Electric  Light  &  Power  Com- 
pany, Incorporated ;  approving  of  construction  and  exercise 
of  franchises  in  Madison  county;  authorizing  the  issue  of 
$10,000  common  capital  stock;  authorizing  the  making  of 
a  first  mortgage  for  $20,000  and  the  issue  of  6  per  cent 
gold  bonds  in  the  amount  of  $20,000  under  same. 

An  order  has  been  made  accordingly. 

All  concur. 
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In  the  Matter  of  the  Complaint  of  the  Village  of  Goshen 
against  Waixkill  Transit  Company  as  to  proposed 
increase  in  passenger  fare.     [Case  No.  6905.] 

1.  A  public  service  corporation  haa  the  positive  right  to  file  sched- 
ules giving  notice  of  a  proposed  change  in  rates  without  any  action  on 
the  part  of  the  Commission  unless  the  rates  affected  have  theretofore 
been  fixed  and  are  effective  under  an  order  of  the  Commission,  and  such 
fiMng  is  no  evidence  that  the  ConmxLssion  has  approved  the  rates  named 
in  the  echedule. 

2.  Where  a  franchise  granted  by  a  municipality  to  a  public  service 
corporation  contains  an  agreonent  naming  the  rates  which  must  be 
charged  for  services  rendered  by  the  corporation,  but  reserves  the  right 
to  the  Legislature  to  regulate  or  reduce  such  rate,  this  Commission  has 
juiisdiction  to  increase  or  decrease  the  rate  named  in  the  sdiedule. 

Decided  November  6,  1919. 

Appearances: 

Philip  A.  Rorty,  Esq.,  Corporation  Counsel,  for  the 
Village  of  Goshen. 

Herbert  Boyce,  Esq.,  attorney  for  the  Wallkill  Transit 
Company. 

Bakhite,  Commissioner: 

The  Wallkill  Transit  Company,  operating  a  street  surface 
railroad  which  extends  within  the  city  of  Middletown,  the 
village  of  Goshen,  and  between  the  two  municipalities,  has 
filed  with  this  Commission  a  proposed  new  schedule  of 
increased  rates  which  names  a  fifteen  cent  fare  between  any 
point  in  the  village  to  any  point  in  the  city  in  either  direo- 
tion.  The  Village  of  Goshen  now  brings  this  proceeding 
against  the  traction  company,  and  alleges  that  it  objects  to 
the  jurisdiction  of  this  Commission  to  grant  the  increase  of 
fare  or  to  approve  the  schedule  in  the  particular  named  in 
the  petition  upon  the  ground  that  in  a  franchise  granted 
to  the  predecessor  in  interest  of  the  traction  company  by  the 
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village  in  1894,  it  was  provided  that  a  single  fare  of  only 
ten  cents  shoold  he  aharged  for  tranivpoftation  between  any 
point  in  the  village  <xf  Goshen  «ikd  any  pMoit  in  the  vii^  of 
Middletown  in  either  divestion;  that  Idbfi  said  iiasuAnee  is  a 
valid  and  enforceable  contract,  and  that  the  defendant  com- 
pany can  not  legally  increase  its  f  aiw,  and  Ihat  iiiis  Orai- 
mission  has  no  jurisdiction  to  auiihQrize  and  approve  the 
increase;  and  the  village  asks  that  the  Commission  jefuse 
jurisdiction  of  the  application,  -uati  tbat  Baid  j^EOceodia^  be 
dismissed. 

The  company,  in  its  Bjnswer,  A&am  tiiart  ithe  frsiKlhise  to 
whidi  reference  is  made  deprives  l!he  f^iblic  Service  Oomr 
mission  of  authorily  to  regulate  the  rate  of  fare  "between 
the  village  of  Goshen  and  the  city  of  Uiddletown,  and  then 
makes  allegations  with  regard  to  its  financial  condition  which 
it  is  claimed  justify  the  increased  rate. 

If  the  allegations  of  the  petition  that  the  Commission  is 
without  authority  to  authorize  and  approve  an  iocrease  of 
fare  or  to  consider  this  application,  coupled  with  the  demand 
that  the  Commission  refuse  jurisdiction  of  the  a^^plicatian 
and  that  said  proceeding  be  dismissed,  xe&r  to  the  proceed- 
ings of  the  company  in  filing  a  schedule  and  putting  into 

effect  increased  fares,  the  implication  contained  in  the  peti- 
tion is  founded  on  error. 

^  The  theory  seems  to  be  quite  pnevalent  Aat  when  a  pnblic 
service  corpoa*atiaEL  files  a  mew  sdhedule  >esf  rates  it  nmst  be 
done  with  the  eoneeiixt  and  appatrval  of  ijiis  OemmiHBion  and 
that  sach  filing  is  evidence  that  ihe  Comsnissicm  has  appro*^ 
the  rates  it  oontains.  Sndh  belief  is  not  f  euxMled  upon  the 
statutes.  Schedules  affectiing  rates  are  filed  as  a  positive 
right  under  the  law,  and  they  g©  into  effect  within  a  certain 
preBcrfbed  time  without  any  addon  on  the  past  of  the  Ooao- 
mission,  unless  the  rates  a#ected  have  thej^tofore  been  fixed 
and  are  -effective  nnder  an  ©(rder  erf  the  Oaioiraisflion. 

The  only  control  that  the  Conmii«sion  has  over  the  sched- 
ules, except  in  the  case  of  conmiexn  carriers,  to  suspend  their 
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dfeeb  for  a  limitedi  pesiod,  is  tkat  aftev  liuey  ace  filed  aad 
a  iscasoAable  notiec  Eas  b«a.  given  to  the  caMupamj  filing  tiie 
sdkeAaks^  aasid  a  hsvanikg  has  been  bad^  tlie  Coismisdion  may 
Dftailbe  soeb  diaxigefl:  im  tkfr  Befafidulea  aa  marf  be  wanranted  by 
the  eiddeDceL 

At  the  heaa-ing^  it  was  stipulated  by  the  peorties  that  the 
63ily  qjuestioiL  tiaten  to  be  preBented  to  the  C(maniamcfxi  waa  as 
ta  the  jiiirisdietian:  of  tfte  OoBmiiaBtaii  to  make  a  detennina- 
tion  as  to  theTali3dity  of  the- new  rale  in  view  of  the  franchise 
agreement  between  the  Village  of  Goshen  amd  the  company. 

The  y illagv  of  Godsen  claims  that  under  the  authority  of 
Maiier  of  Qwmby  v.  Public  Service  Commission^  223  W.  T. 
244^  cesnononly  ealkd  the  ^Quinfay  caae/^  this  Commission 
hae  no  authority  to  grant  iaicreased  fares  to  the  defendant 
compainy. 

It  may  be-  said  that  if  the  Qainby  case  controls  the  di&- 
poflifcioift  of  this  meittar,  the  Commission  has  not  only  no 
authoidty  to  gjrant  increaaed  f  aires^  but  alao  has  no  authority 
to*  deesease  airiy  faires  iicm  in  effeet.  The  case  in  question 
wae  decided  not  upem  a  lack  of  power  in  the  Legislature  to< 
difisegaird  a  fraimdhase  a^eement^  which  question  was  left 
openly  hot  upon  the  f  aiinre  of  the  Legiaiatnre  to  grant  to  the 
Puiblie  Sevriee  Commission  authority  to  fix  fares  in  the  face 
e<  a  positive  agreramt  as  to  saeh  f  aree  mode  between  the 
nnmieipftlitv  amd  the  eomnNuny.  The  ease  deeided  aroee  over 
a  questiou  of  mereasiBg  hsJ,  \mt  the  reasonmg  of  the  court 
is  equally  applicable  to  a  demand  to  deereaee  faiesw  In  the 
opinicHit  of  the  court,  P&S^^  263—264,  in  awaking  of  fran- 
dbise  agzeementa,  the  court  says :  ^^As  it  has  often  been  held 
in  GOBnectieaafi  other  than  that  of  legidative  powers  over 
them  that  aaeh  agre^neaitsr  are  valid,,  it  may  well  be  inferred 
that  the  legislature  enshided  them  frofn  consideration  by 
faUuse  to  mention  tdmzL  and  that  it  has  made  no  attempt  to 
tora  them  over  to  the  Public  Service  Commiseion  for 
leviflien." 

in  lie  Qoiaby  case,  the  court  hod  before  it  for  considera- 
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tion  a  contract  made  between  the  City  of  Rochester  and  the 
street  railway  company,  which  concerned  fares  in  the  public 
streets  of  that  municipality  alone.  Here  the  facts  are  differ- 
ent: The  Wallkill  Transit  Company  is  an  interurban  road. 
In  the  village  of  Goshen  it  passes  partly  over  the  public 
streets  and  partly  over  private  right  of  way;  it  then  passes 
through  two  townships  on  the  highway  and  over  private  right 
of  way  until  it  reaches  the  city  of  Middletowiu  There  are 
about  four  miles  of  track  in  that  city,  the  greater  portion 
of  which  is  in  the  public  streets  and  a  small  portion  on 
private  right  of  way.  The  franchise  granted  by  the  Village 
of  Goshen  does  not  attempt  to  limit  the  fare  within  the  vil- 
lage, but  provides  that  but  a  single  fare  of  ten  c^its  shall 
be  charged  for  transportation  from  any  point  in  the  village 
of  Goshen  to  or  from  any  point  in  the  city  of  Middletown, 

In  the  Quinby  case,  the  basis  of  the  decision  was  a 
legal  binding  contract  made  under  authority  derived  from 
section  18  of  Article  III  of  the  State  Constitution.  In  the 
case  at  bar  the  contract  was  not  made  under  and  pursuant 
to  the  provisions  of  the  constitution.  The  constitution  pro- 
vides that  no  law  shall  authorize  the  construction  of  a  street 
railroad  which  does  not  provide  for  the  consent  of  the  local 
authorities  having  control  of  that  portion  of  the  street  upon 
which  it  is  proposed  to  construct  or  operate  the  road.  The 
larger  part  of  the  road  of  the  Wallkill  Transit  Company  is 
not  and  can  not  be  under  the  control  of  the  local  authorities 
of  the  Town  of  Goshen. 

The  distinction  between  an  urban  road  passing  entirely 
over  public  streets  like  the  one  under  consideration  in  the 
Quinby  case,  and  an  interurban  road  running  both  in  public 
streets  and  on  private  right  of  way  like  the  one  with  which 
we  are  concerned  in  this  case,  is  well  pointed  out  by  Mr. 
Justice  Hinman  in  the  Matter  of  Koehn  v.  Public  Service 
Commission^  107  Misc.  151.  In  fact  it  appears  from  later 
decisions  of  the  Court  of  Appeals  in  which  the  Quinby  case 
is  discussed  that  it  is  intended  to  limit  the  decision  in  that 
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case  strictly  to  the  facts  then  before  the  court.  See  People 
ex  rel.  Village  of  South  Olens  Falls  v.  Pvhlic  Service  Gomr 
mission,  225  K".  Y.  216;  Matter  of  International  Railway 
Compamy  v.  Public  Service  Commission,  226  N.  Y.  474. 

The  decision  of  the  case  under  consideration  is  controlled 
rather  by  the  International  Railway  case,  supra,  than  by  the 
Quinby  case.  In  the  International  Railway  case  this  Com- 
mission was  called  upon  to  regulate  the  rate  of  fare  charged 
by  the  company  named  within  the  city  of  Buffalo  which  had 
been  fixed  at  five  cents  in  a  franchise  granted  by  the  city 
to  one  of  the  predecessors  in  interest  of  the  International 
Company  under  what  is  known  as  the  "Milbum  Agree- 
ment". This  agreement  contains  a  clause  in  the  following 
words:  "Nothing  in  this  contract  contained  shall  be  con- 
strued to  prevent  the  legislature  from  regulating  the  fares 
of  said  companies,  or  either  of  them,"  and  the  court  in  con- 
struing this  agreement  said:  ^'This  is  a  case  where  the 
local  authorities,  in  imposing  a  condition,  have  consented 
that  the  legislature  may  change  it,  and  have  thus  renounced 
the  right  of  forfeiture  or  revocation  that  might  otherwise  be 
theirs " ;  and  again,  "  In  the  light  of  this  provision,  amend- 
ment by  legislation  must  be  held  to  have  been  as  much  within 
the  contemplation  of  the  parties  as  amendment  by  agree- 
ment. .  .  .  There  is  nothing  to  show  that  we  have  no  right 
to  assume  that  the  reservation  of  the  power  of  the  State  was 
for  the  benefit  of  one  of  the  parties  to  the  exclusion  of  the 
other.    The  power  to  regulate  rates  is  the  power  to  increase 

them  if  inadequate,  just  as  truly  as  it  is  the  power  to  reduce 
them  if  excessive.  ...  Is  there  anything  in  the  attempted 
distinction  between  regulation  directly  by  the  legislature 
and  regulation  indirectly  through  a  commission  ?  The  Pub- 
lic Service  Commission  is  the  delegate  of  the  Legislature; 
and  regulation  by  the  one  is  regulation  by  the  other". 

In  the  franchise  granted  by  the  Village  of  Goshen  to  the 
company  we  find  this  provision:  "This  consent  is  given 
upon  the  following  terms  and  expressed  conditions,  to  wit: 
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'^  First,  This  eonasnt  is  givea  upon  the  eqaresaed  ccnadi*- 
tkm  that  the  paxmrioin  of  Art  IV  of  tite  ^  Baikroad  Low' 
ksAwn  and  designated  as  Chapter  565  o£  the  Lowa  cdr  l&SOy. 
as  aomcnded  and  mtitled  ^An  Act  in  Belatioa  ix>  Railxoflds ', 
conaisting  of  Chapter  3d  of  the  General  Lafwa^  shall  he  com- 
plied with,  etc."  If  we  examine  section  101  of  the  statute 
in  queatian  we  find  after  a  provision  which  names  five  eemts 
as  the  maximum  rate,  these  words:  ^The  L^islatuxe 
expressly  resexres  the  right  to  regulate  wad,  redxMse  the  rate 
of  fare  on  any  raUroeid  constructed  and  operated  whollj  oar 
in  part  under  such  Chapt^  or  under  the  peovioions  of  this 
Article  ". 

IFsing  the  thought  of  the  Court  of  Appeals  in  the  Initer^ 
national  Railway  case,  supra,  ^'  To  r^ulate''  gives  the  pow:^ 
to  iiuerease  as  well  as  decrease,  and  regulation  by  this  Comr 
mission  is  regulatiosb  hj  the  Legislature-.  The*  parties  nuidB 
the  statute  a  part  of  tb^r  agreement.  They  fixed  the  fare 
pro  tempore,  but  they  plainly  agreed  to-  allow  the  Legislature 
to  change  the  rate  when  that  body  deeted  se*  ta  do. 

Counsel  for  the  Village  of  Goshen  in  hia  aEgnment  before 
the  sitting  Commissioner  made  the  point  that  the  Legisla- 
ture has  na  power  to  interfere  with  the  contract  mada 
between  the  Yilla^  of  Goshen  and  the  railroad  (somjpany.  In 

view  of  the  character  of  the  contract  between  the  village  and 
the  company  which  incoorporates  a  statute-  which  espresaly 
proivrdes  that  the  L^islature  may  r^ulate  the  rate  of  faie^ 
it  is  uimeeessary  to-  discuss  at  length  that  eenJioitioK.  The 
answer,  in  short,,  is  that  by  assuming  juriadietion  iin  this 
case  the  Commission  does  not  contravene  the  tenos  of  the 
franchise  but  upholds  and  comedies  with  its  toma.  To  again 
quote  from  the  International  case,  ^' Municipality  aaad  rail- 
road have  joined  in  the  declaration  that  the  rate  fixed  by 
their  agreement  ^all  be,  not  final,  but  provisional.  It  is 
to  be  subject,  in  case  of  need,  to  reexamination  and  readjust- 
ment by  the  agents  of  the  Stata  The  need  that  was  fore- 
seen as  possible  has  arisen.     In  uf^olding  the  jurisdiction 
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of  the  Commission  to  deal  with  it,  we  do  not  override  the 
BonditionB  of  tke  franchisa  We  heed  and  enforce  thenu 
Tiiere  are  timeB  when  the  police  power  modifies  a  contract 
in  fi;pi;to  ef  tbe  intentioiL  of  tboae  wko  haTe  oontracted.  Here 
its  action  is  in  aid  of  their  intention.  Tiie  covenant  which 
limits  TBtBB  is  m  eandition  of  the  ooBsent,  but  only  in  eqfual 
measure  with  &e  covoiazkt  pveeernng  and  defining  the  power 
w£  flmfindwiaiL 

'^  So  far  as  tiie  power  of  the  Commission  is  concerned,  the 
result  is  the  same  as  if  no  condition  ihad  been  imposed 
at  all." 

Tbe  OommisBion  must  hold  that  it  has  jurisdiction  to 
decide  tiiis  case  upon  the  merits. 

Commissioners  Hill,  Irvine,  and  Fennell  concur  in  result ; 
Commissioner  Kellogg  concurs  in  result  upon  the  authority 
of  and  for  the  reasons  stated  in  the  opinion  of  Mr.  Justice 
Hinman  in  matter  of  Koehn  v.  P.  8.  C.j  107  Misc.  161. 
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In  the  Matter  of  the  Complaint  of  Furchasebs  of  Gas  in 
THE  Incobporated  Village  OF  Allegany,  Cattaraugos 
county,  against  Keystone  Gas  Company  as  to  increase 
in  price  o±  natural  gas.  Supplemental  Complaint  by  the 
village  filed  in  February,  1919.     [Case  No.  6303.] 

In  the  Matter  of  the  Complaint  of  the  Mayor  of  Olean 
against  Keystone  Gas  Company  as  to  increase  in  price 
of  natural  gas  furnished  customers.  Supplemental  Com- 
plaint filed  in  February,  1919.     [Case  No.  6307.] 

Under  particular  exiBting  circumfltanoes  a  rate  to  consumers  of 
45  cents  net  a  thousand  cubic  feet  for  natural  gas  held  to  be  not 
unreasonable. 

Decided  November  6,  1919. 

Appearances: 

John  K.  Wardj  attorney.  City  of  Olean,  for  complainant 
Allen  J,  Hastings,  Olean,  for  respondent. 

Ievine,  Commissioner: 

The  Keystone  Gas  Company  supplies  natural  gas  in  a 
part  of  the  city  of  Olean,  the  village  of  Allegany,  and  to  a 
few  cuistomers  in  the  town  of  Allegany.  Early  in  1918  the 
price  of  gas  was  increased  from  thirty-five  cents  per  thou- 
sand cubic  feet  to  forty-two.  cents  per  thousand  cubic  feet 
with  a  discount  of  two  cents  for  prompt  payment  Com- 
plaints were  filed  against  this  increase  by  the  City  of  Olean 
and  the  Village  of  Allegany,  but  the  complaints  were  not 
pressed,  and  November  26,  1918,  the  cases  were  closed  with- 
out prejudice.  Subsequently  a  supplemental  complaint  was 
served  charging  that  the  rate  had  been  again  increased  to 
forty-seven  cents  a  thousand  cubic  feet  with  a  discount  of 
two  cents  for  prompt  payment.  The  cases  were  then  reopened 
and  hearings  were  held. 

The  Keystone  Gas  Company  is  a  Pennsylvania  corpora- 
tion which  has  supplied  the  communities  concerned  for  many 
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years,  but  for  at  least  thirty  years  it  has  had  no  producing 
capacity,  and  has  of  late  years  purchased  all  its  gas  from 
the  Iroquois  Natural  Gas  Company.     The  Iroquois  Com- 
pany supplies  certain  communities  in  the  State  of  New  York 
including  the  city  of  Buffalo.    It  produces  a  part  of  its  gas 
in  this  State,  but  the  greater  part  of  its  supply  comes  from 
the  State  of  Pennsylvania,  in  part  produced  by  itself  and  in 
part  produced  by  other  corporations  and  sold  to  the  Iroquois 
Company.     There  is  a  community  of  interest  between  the 
Iroquois    Company    and   the    other    producing   companiea 
There  is  no  community  of  interest  whatsoever  between  the 
Iroquois  Company  and  the  Keystone  Company.    All  the  gas 
supplied  to  Olean  and  Allegany  copies  from  Pennsylvania. 
The  entire  increase  in  the  price  to  consumers  in  the  Key- 
stone  territory    is    attributable   to   the    increase    in    price 
demanded  and  received  by  the  Iroquois  Company  from  the 
Keystone  Company.     The  Keystone  Company  proved  an 
investment  of  at  least  $208,000  which,  after  investigation 
by  the  City  of  Olean,  remains  unquestioned  on  the  record. 
The  assessed  valuation  is  considerably  more.      The  income 
of  the  Keystone  Company  for  the  year  1918  amounted  to 
about  2.5  per  cent  return  on  this  investment.    As  the  order 
it  is  proposed  to  make  is  of  a  temporary  character  it  is 
unnecessary  to  go  into  details  of  the  income  account.     It  is 
sufficient  to  say  that  on  the  whole  the  items  of  operating 
expense  seem  reasonable,  and  while  one  or  two  on  a  close 
investigation  might  be  reduced  the  entire  elimination  of  these 
would  not  increase  the  income  to  anything  amounting  to  a 
fair  return  on  the  investment.     The  Iroquois  Company  has 
served  notice  on  the  Keystone  Company  that  it  will  not 
furnish  gas  after  January  1,  1920.     The  Commission  knows 
that  during  the  winter  months  its  capacity  to  furnish  gas 
in  Buffalo  and  other  communities  is  strained  already,  but 
to  deprive  Olean  and  Allegany  of  the  supply  would  work  a 
great  hardship  upon  those  communities.    It  is  not  too  strong 
to  say  that  such  an  occurrence  would  be  a  disaster.     With 
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tliie  diminishiiig  supply  of  natural  gas  it  is  perfectly  evident 
that  all  commtDiitieB  aoenetomed  to  its  use  will  in  the  not 
remote  future  be  compelled  to  substitute  oilier  foeL  At 
forty-fi'v^  cents  per  thousand  cubic  feet  Iheae  communities 
are  enjoying  much  cheaper  fuel  and  light  than  is,  under 
present  omditicms,  obtainabie  from  other  souroes.  There  is 
no  interstate  regulation  of  the  transportation  of  natural  gas. 
This  Oommission  might  probably  institute  a  proceeding  to 
determine  whether  &e  present  price  charged  by  the  Iroquois 
Company  to  the  Keystone  Company  is  reasonable,  and  if 
found  unreasonable  it  might  fix  a  lower  price,  but  it  eould 
not  compel  the  Iroquois  Company  to  transport  gas  from 
Pennsylvania  to  New  York  at  the  price  so  fiiced.  The  Key- 
Btone  Campany  is  not  eamiag  «id  can  not  earn  «n  masason- 
-ably  high  return  at  the  present  rate  at  which  it  must  pur- 
chase its  gas,  and  no  other  source  of  supply  se^ns  at  present 
available.  The  complaints  must,  therefore,  be  dismissed^ 
but  the  whole  matter  may  be  reopened  on  eomplaint  of  the 
Keystone  Company^  the  City  of  Olean,  the  Village  of  Alle- 
gany, or  consumers  in  any  conmiunity  served,  at  any  time 
after  December  1,  1919^  or  at  such  later  time  when  the 
relations  between  the  Keystone  Company  and  the  Iroquois 
Company  for  the  period  following  the  close  of  the  present 
year  mav  be  determined. 
All  concur. 
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In  the  Matter  of  the  Complaint  under  sections  71  and  72, 
Public  Service  Commissions  Law,  of  Consumers  of  Gas 
IN  THE  Incorporated  Village  of  Sag  Harbor,  Long 
Island,  against  Long  Island  Gas  Corporation  as  to 
prices  charged  for  gas.     [Case  No.  6992.] 

Decided  NoTember  1^,  1919. 

Appearances: 

Charles  Cunningham,  Esq.,  and  Mrs.  Charles  Cunning- 
ham  for  complainants;  and  Messrs.  Elmer  B.  Sanford, 
Henry  R.  Frost,  and  Hon.  Martin  8.  Decker  for  defendant. 

Barhite,  Commissioner: 

This  proceeding  is  brought  by  a  number  of  consumers  of 
gas  supplied  by  the  Long  Island  Gas  Corporation  at  Sag 
Harbor,  Long  Island,  for  the  purpose  of  reviewing  the  rates 
charged  in  that  village.  The  answer  of  the  defendant  is  to 
the  eifect  that  the  rates  against  which  complaint  is  made 
have  recently  been  the  subject  of  investigation  by  this  Com- 
mission and  that  by  an  order  made  on  July  8,  1919,  the 
rates  charged  by  the  defendant  in  the  village  of  Sag  Harbor 
are  found  to  be  not  unreasonable  or  unjust  but  are  reason- 
able, just,  and  lawful.  The  answer  must  prevail,  and  the 
issues  in  this  case  are  res  judicata.. 

The  trustees  of  the  village  made  complaint  against  the 
rates  in  dispute  in  this  proceeding.  Both  parties  were 
represented  by  counsel,  and  evidence  was  offered  as  to  the 
financial  condition  of  the  company,  and  briefs  were  filed 
both  by  the  trustees  and  by  the  company.  After  due  con- 
sideration the  Commission  found  that  the  prices  charged  by 
the  gas  company  were  just  and  reasonable  and  not  more 
than  allowed  by  law,  and  that  they  did  not  grant  any  undue 
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or  unreasonable  preference  or  advantage  to  any  person, 
and  it  was  provided  by  the  order  that  the  said  rates 
should  continue  for  one  year  after  the  signing  of  the 
Treaty  of  Peace  by  the  United  States  and  her  Allies 
and  by  Germany.  The  following  extract  from  the  Opinion 
of  the  Commission  will  show  in  part  the  figures  pre- 
sented and  the  conclusions  drawn :  "  In  a  brief  sub- 
mitled  by  the  complainants  they  Sity  that  the  statement 
filed  by  the  company,  while  disclosing  much  that  is  open  to 
criticism,  convinces  one  upon  examination  that  the  company 
really  is  *  in  a  very  bad  financial  condition  '.  Our  examina- 
tion  leads  to  the  same  conclusion.  The  general  balance 
sheet  of  the  company  on  December  31,  1917,  shows  assets 
of  $227,774.27  and  liabilities  of  $242,54:9.25,  a  deficit  of 
$14,774.98.  The  general  balance  sheet  for  November  30, 
1918,  eleven  months  later,  contains  assets  amounting  to 
$215,438  and  liabilities  which  total  $244,347.91,  represent- 
ing a  deficit  of  $28,909.91.  The  revenue  from  operation 
for  eleven  months  ended  November  30,  1918,  amounts  to 
$19,406.71.  The  expense  of  operating  for  the  same  time 
is  $23,041.48.  leaving  an  actual  operating  deficit  of 
$3(;34.77.  Adding  to  this  amount  $10,841.19,  the  amount 
of  interest  and  other  general  charges  brings  the  total  to 
$14,475.90,  as  the  shortage  in  the  business  operations  of 
the  company  for  the  period  named. 

'*  Using  as  a  basis  the  franchise  rates  in  Sag  Harbor  and 
the  new  proposed  rates  in  territory  served  by  the  company 
outside  of  Sag  ITarl)or,  the  revenue  of  the  company  would 
have  been  increased  $3009.83  for  the  eleven  months  named, 
still  leaving  a  deficit  of  $11,466.13.  Had  the  proposed  rate 
been  in  operation  for  eleven  months  of  1918,  the  actual 
revenue  would  have  exceeded  the  actual  operating  expenses 
by  $1252.05,  upon  the  assumption  that  all  the  meters 
remained  in  service  under  the  new  rate,  but  there  would 
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still  be  a  deficit  of  $9589.14:  when  the  fixed  charges  are 
considered.  It  can  not  be  disputed  that  the  proposed 
scheduled  rates  are  reasonable  in  amount  and  should  be 
allowed  to  remain." 

Upon  the  hearing  in  this  case  no  evidence  was  offered 
which  would  tend  to  show  that  the  former  decision  was 
founded  on  error  or  should  be  reversed  or  modified.  In 
the  former  case  the  complainants  were  the  duly  chosen 
representatives  of  the  Village  of  Sag  Harbor ;  their  conten- 
tion was  well  presented,  and  the  decision  of  the  Commission 
should  stand  until  the  limit  of  the  time  named  in  its  order. 

All  concur. 


452     Public  Sebvios  Commission,  Second  District 


In  the  Matter  of  the  Complaint  of  Essidei^ts  of  Thekesa, 
Jefferson  county,  and  Other  Places  against  United 
States  Railroad  Administration,  New  York  Cen- 
tral Railroad,  asking  for  better  passenger  train  service 
in  Northern  New  York.     [Case  No.  7012.] 

Decided  November  18,  1919. 

Appearances: 

J,  R.  Shurtevcmt  and  Charles  H.  Bulson,  Theresa,  for 
complainants. 

Purcell,  Cullen  &  Purcell  (by  Francis  E.  Cullen),  Water- 
town,  as  attorney  for  respondent. 

Kellogg,  Comnmsioner: 

The  interlacing  of  the  various  lines  composing  the  St 
Lawrence  division  of  the  New  York  Central  railroad  pre- 
sents practical  difficulties  in  the  arrangement  of  train 
schedules  so  as  to  accommodate  the  greatest  number  of  pros- 
pective passengers  with  the  least  inconvenience  to  others. 

The  geographical  location  of  the  lines  of  this  division 
formed  by  the  union  of  what  was  formerly  the  Utica  and 
Black  River,  and  the  Rome,  Watertown  and  Ogdensburg 
railroads  renders  it  impossible,  within  the  limits  of  any 
reasonable  service,  fully  to  satisfy  all  of  the  patrons  of  the 
line.  When  changes  are  made  to  improve  conditions  in  cer- 
tain localities  these  changes  necessarily  result  in  added  incon- 
venience to  other  localities.  The  best  that  can  be  done  must 
in  any  e\'^nt  be  more  or  less  unsatisfactory  to  certain 
communities. 

The  only  proper  outcome,  therefore,  is  for  all  to  act  in  a 
spirit  of  conciliation  so  that  while  no  community  can  entirdy 
have  its  own  way  to  the  inconvenience  of  all  others,  a  prac- 
tical result  may  be  obtained  which  will  be  the  best  possible 
for  all  under  the  circumstances. 
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The  present  issue  arises  from  the  complaint  of  certain 
residents  on  the  line  between  Philadelphia  and  Ogdensbnrg, 
generally  as  to  the  train  service.  The  particolar  grievance 
consists  of  a  protest  against  the  fact  that  persons  leaving 
the  stations  north  of  Philadelphia  on  train  No.  60,  which 
leaves  Ogdensbnrg  at  6 :30  a.  m.,  can  not  make  connections 
at  Philadelphia  for  points  easterly  toward  Massena  Springs, 
notably  Antwerp  and  Gouvemeur.  Arriving  now  at  Phila- 
delphia at  8 :10  a.  m.,  a  passenger  can  not  leave  on  the  line 
mnning  toward  Massena  Springs  until  12:35  p.  m. 

This  failure  to  make  a  reasonable  connection  not  only 
discommodes  passengers  boarding  trains  at  the  various  small 
stations  south  of  Ogdensburg,  but  must  also  affect  those  pass- 
engers desiring  to  go  from  Ogdensburg  to  the  substantial 
village  of  Gouvemeur  or  to  Antwerp  or  other  stations  between 
DcKalb  Junction  and  Philadelphia. 

Train  No.  17  under  the  present  schedule  running  from 
Watertown  to  Massena  Springs  is  scheduled  to  leave  Phila- 
delphia at  7 :45,  or  25  minutes  prior  to  the  arrival  of  No.  60. 
In  order  to  make  the  connection  a  change  of  timetable  pro- 
viding either  for  the  acceleration  of  No.  60  or  the  delay  of 
No.  17  must  be  arranged  for. 

Communication  with  the  mayor  of  Ogdensburg  discloses 
a  very  decided  objection  in  that  city  to  the  departure  of 
train  No.  60  at  any  time  earlier  than  the  hour  at  which  it 
now  leaves,  6 :30  a.  m.  This  position  seems  to  be  reasonable; 
the  time  of  departure  is  very  early  as  it  is,  and  arrangements 
for  earlier  departure  should  not  be  made  if  any  other 
solution  of  the  problem  can  be  reached. 

The  other  alternative  to  provide  for  this  connection  is  to 
delay  the  departure  of  No.  17  from  the  Philadelphia  junc^ 
tion  until  the  arrival  of  No.  60.  This  would  cause  a  delay 
of  twenty-five  minutes  over  the  present  operating  schedule. 

Such  a  connection  was  accomplished  for  many  years  prior 
to  January  13,  1918,  by  starting  No.  17  from  Watertown 
at  7:35   a.   m.,  thus  permitting  passengers  coming  from 
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Ogdensburg  and  intermediate  Btations  on  No.  60  to  make  the 
connection  at  Philadelphia  for  points  toward  the  east. 

On  the  date  last  mentioned  a  change  in  time  was  made 
causing  the  advertised  departure  of  No.  17  from  Watertown 
to  be  fixed  at  7 :05  a.  m.  This  change  followed  the  proceed- 
ings had  before  this  Commission  in  case  No.  5942,  which 
arose  out  of  a  complaint  of  residents  between  Philadelphia 
and  Massena  Springs,  urging  that  the  train  in  question 
should  leave  Watertown  at  an  earlier  hour  and  even  request- 
ing that  it  leave  as  early  as  6 :20  in  the  morning.  The  appli- 
cation was  denied  by  the  Commission,  but  the  order  con- 
tained the  following:  "  It  is  recommended  that  the  Rail- 
road Company  give  serious  consideration  to  the  subject  of 
the  complaint  in  connection  with  its  next  timetable  revision." 

This  order  was  made  in  March,  1917.  No  change  was 
made  in  either  of  the  timetable  revisions  promulgated  under 
date  of  July  1,  1917,  September  19,  1917,  or  November  25, 
1917,  but  as  has  been  stated  in  the  January  timetable  the 
train  was  made  earlier  and  upon  the  hearing  in  this  case,  it 
was  suggested  in  behalf  of  the  railroad  company  that  the 
running  time  of  this  train  was  a  result  of  the  order  of  the 
Commission. 

It  will  be  noted  that  the  order  of  .the  Commission  expressly 
denied  the  application  requiring  the  train  to  leave  earlier, 
but  suggested  that  the  matter  be  given  consideration  by  the 
railroad  company.  I  can  not  find  anything  in  the  situation 
that  leads  to  the  conclusion  that  this  Commission  desired  this 
train  expedited  without  preserving  proper  connection  at 
Philadelphia  for  patrons  of  the  road  coming  at  approxi- 
mately that  hour  of  the  morning  from  the  north. 

Undoubtedly  the  somewhat  earlier  arrival  of  train  No.  17 
proves  a  convenience  to  the  passengers  desiring  to  reach 
Antwerp  or  Gouvemeur  and  other  points  on  the  line  to 
Massena  Springs,  but  such  additional  convenience  conse- 
quent upon  its  earlier  arrival  by  a  few  minutes,  must  be 
slight  indeed  in  comparison  with  the  great  discomfort  which 
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must  follow  the  long  delay  in  waiting  many  hours  at  Phila- 
delphia, necessarily  experienced  by  those  coming  from  points 
on  the  line  from  Ogdensburg. 

But  this  added  convenience  of  the  few  minutes  earlier 
arrival  is  purely  theoretical  as  No.  17  does  not,  as  a  matter 
of  fact,  arrive  on  time  except  on  unusual  occasions. 

An  examination  has  been  made  of  the  history  of  thia  train 
from  and  including  July  28th  of  the  current  yearr  down  to 
November  11th  instant,  which  is  understood  to  be  typical  of 
its  entire  experience  since  being  scheduled  for  the  earlier 
departure  from  Water  town.  This  is  a  record  of  93  days, 
and  on  only  18  of  them  was  the  train  on  time  at  Philadel- 
phia. The  delays  are  of  greater  or  lesser  extent,  and  on  17 
of  these  occasions  the  train  was  actually  late  enough  to  per- 
mit passengers  so  desiring  to  make  the  connection  now  under 
consideration. 

The  delay  of  this  train  No.  17  leaving  Watertown  is 
caused  by  the  lateness  of  trains  of  which  it  is  the  connect- 
ing successor.  Train  No.  59  on  the  St.  Lawrence  division 
leaves  Utica  after  train  No.  33  on  the  main  line  arrives, 
and  carries  sleeping  cars  and  express  cars  transferred  from 
No.  33. 

At  Carthage  sleeping  cars  and  express  cars  are  again  trans- 
ferred, this  time  to  train  No.  402,  which  runs  to  Watertown. 
Here  a  third  transfer  of  sleeping  cars  and  express  is  made 
to  the  train  in  question,  No.  17,  and  thus  whatever  delay 
occurs  either  to  No.  83,  No.  69,  or  No.  402,  is  reflected  in 
No.  17,  which  can  not  leave  Watertown  until  No.  59  arrives, 
and  the  necessary  transfers  are  made.  This  is  the  cause  of 
the  frequent  delays  described,  and  seems  to  be  frequently 
unavoidable. 

If  the  train  were  scheduled  to  leave  Watertown  25  minutes 
later,  namely  at  7:30  a.  m.,  and  to  leave  Philadelphia  on 
the  arrival  of  the  train  from  Ogdensburg  at  8 :10  a.  m.,  those 
desiring  to  make  the  connection  there  to  paints  beyond 
would  be  sure  of  being  accommodated,  and  the  experience 
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would  not  be  very  materially  different  from  that  which,  ia 
now  frequently  encountered  on  account  of  the  delay  due  to 
the  necessity  of  waiting  at  Watertown  to  complete  the  con- 
nection with  the  train  from  the  main  line. 

An  examination  of  the  running  time  also  discloses  the 
further  interesting  fact  that  frequently  when  the  train  is 
larte  at  Philadelphia^  or  at  points  near  its  origin^  the  time 
is  made  up  later  in  whole  or  in  part.  Thus  it  appears  that 
on  the  5th  of  this  month  this  train  passed  Philadelphia  at 
8:10  a.  m.,  making  the  connection  desired  25  minutes  late, 
but  it  had  almost  made  up  its  schedule  time  at  the  time  it 
had  reached  Norwood  where  it  was  only  5  minutes  late. 
This  indicates  tiat  some  improvement  can  be  made  in  the 
running  time  beyond  Philadelphia,  and  that  the  train  may 
be  expedited  so  that  its  time  of  arrival  at. the  stations  toward 
the  east  need  not  be  very  materially  later  than  as  now 
scheduled,  and  that  the  delay  may  be  practically  overcome 
before  Massena  Springs  is  reached. 

It  is  therefore  recommended  that  an  prder  be  entered 
directing  train  No.  17  to  leave  Watertown  at  7 :30  a.  m.,  and 
leave  Philadelphia  at  8:10  a.  nu  upon  the  arrival  of  the 
train  from  Ogdensburg. 

Trains  No.  90,  running  from  Ogdensburg  to  DeKalb 
Junction,  and  No.  91,  running  from  DeKalb  Junction  to 
Ogdensburg  should  also  be  delayed  sufficiently  to  make  the 
connection  at  DeKalb  Junction  with  train  No.  17. 

It  would  also  seem  advisable  to  delay  the  departure  of 
No.  59  from  Philadelphia  until  the  arrival  of  No.  17.  It 
is  now  held  there  for  that  purpose  and  affords  an  opportunity 
for  passengers  from  Watertown  to  make  a  dose  connection 
to  Ogdensburg,  and  this  facility  should  be  extended  under 
the  change  of  arrangements  proposed. 

It  was  shown  upon  the  hearing  by  the  Railroad  Company 
that  in  this  vicinity  there  are  certain  bus  lines  in  operation 
which  can  accommodate  the  local  traffic  at  least  to  some 
extent     This  undoubtedly  relieves  the  situation  to  a  large 
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extent  in  good  weather,  but  at  times  of  storm,  and  especially 
during  the  ordinary  Winter  experienced  in  this  locality,  the 
use  of  such  bus  lines  is  not  satisfactory,  and  for  several 
months  must  be  entirely  impossible.  Undoubtedly  during 
the  Winter,  which  is  now  upon  us,  such  service  will  be 
entirely  imavaikble  for  many  weeks. 

It  was  further  suggested  on  the  hearing  by  the  complain- 
ants that  the  railroad  be  ordered  to  restore  the  running  of 
the  train  from  Massena  Springs,  which  formerly  left  there 
at  2 :30  o'clock  in  the  afternoon,  and  arrived  at  Philaddphia 
at  5 :20.  This  train  was  taken  off  as  a  result  of  the  general 
curtailment  of  service  prevalent  throughout  the  country  at 
about  the  time  of  our  entry  into  the  war  with  Germany. 

There  is  not  in  the  record  sufficient  evidence,  nor  is  there 
any  indication  that  such  evidence  exists,  to  warrant  an  order 
that  this  train  be  as  yet  restored.  That  question  need  not  be 
finally  passed  upon  now,  but  is  a  matter  which  may  properly 
be  taken  up  later  when  conditions  become  more  settled. 

It  is  true  that  the  absence  of  this  train,  or  one  running 
substantially  on  its  time,  may  prevent  the  return  of  passen- 
gers the  same  day  who  have  left  points  between  Ogdensburg 
and  Philadelphia  to  points  easterly  of  the  latter  station,  but 
these  round  trip  passengers  are  very  few  in  number.  The 
records  most  clearly  indicate  it.  The  travel,  so  far  as  the 
evidence  discloses,  is  not  composed  to  any  very  large  extait 
of  persons  who  wish  both  to  go  and  return  between  these 
points  the  same  day. 

All  reasonable  demands  of  the  situation  at  present  are 
met  by  requiring  the  connection  in  the  morning,  which  it 
would  seem  could  be  brought  about  without  any  very  serious 
inconvenience  to  those  on  any  other  portion  of  the  line,  and 
which  is  not  very  divergent  from  actual  experienoe  in  view 
of  the  frequent  inability  of  the  train  to  meet  its  present  run- 
ning schedule,  on  account  of  delays  due  to  the  necessary 
connection  at  its  point  of  origin. 

All  concur. 
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In  the  Matter  of  the  Complaint  of  the  Mayoe  and  Com- 
mon Council  of  the  City  of  Oswego  against  United 
States  Railroad  Administration,  New  York,  Ontario 
AND  Western  Ball  way,  as  to  alleged  proposed  discon- 
tinuance of  trains  Nos.  1  northbound  passenger,  and  2 
southbound  passenger,  between  New  York  and  Oswego. 
[Case  No.  7049.] 

Decided  November  18.  1910. 

Appearam/^es: 

Hon.  John  Fitzgibhons,  Mayor  of  the  City  of  Oswego, 
representing  coinplainaaits. 

C  L.  Andi'us,  room  3714,  Grand  Central  Terminal, 
New  York  city,  as  attorney  for  United  States  Railroad 
Administration,  New  York  Ontario  and  Western  Kailwav, 
respondent. 

Kellogg,  Commissioner: 

The  main  line  of  the  New  York,  Ontario  and  Western 
railroad  runs  from  its  northern  terminus  at  Osw^o  in  a 
general  southeasterly  direction  to  Comwall-on-the~Hudson. 
a  distance  of  274  miles,  from  which  point  to  Weehawken, 
New  Jersey,  52  miles  distant,  it  operates  its  trains  over  the 
West  Shore  railroad  under  a  traffic  agreement,  and  thu? 
affords  through  transportation  from  the  port  of  New  York 
to  the  waters  of  Lake  Ontario. 

This  line  was  constructed  by  the  New  York,  Oswego  and 
Midland  Railroad  Company  something  over  fifty  years  ago, 
and  the  construction  was  largely  aided  by  the  tax  payers  of 
fhe  various  municipalities  through  which  it  ran,  which  were 
authorized  by  chapter  298  of  the  laws  of  1866  to  raise  funds 
for  that  purpose  by  the  issue  of  bonds  in  their  respective 
municipalities  to  an  amount  not  exceeding  30  per  cent  of 
assessed  valuation. 
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The  City  of  Oswego  contributed  to  this  enterprise  in  1867, 
$600,000,  obtained  by  the  issue  of  its  municipal  bonds,  and 
during  the  fifty  years  following,  this  debt  was  discharged  by 
the  taxpayers  of  that  city  in  the  aggregate  of  $1,810,000, 
principal  and  interest. 

The  present  controversy  arises  out  of  the  announced  inten- 
tion on  the  part  of  the  railroad  company  to  discontinue  the 
operation  on  the  northerly  end  of  its  line  between  Oswego 
and  Oneida  of  train  Xo.  1  running  northerly,  and  train 
No.  2  running  southerly,  although  the  operation  of  these 
trains  is  proposed  to  be  continued  south  of  Oneida. 

Being  advised  of  this  intention,  the  Common  Council  of 
the  City  of  Oswego  made  petition  to  this  Commission  to  pro- 
hibit the  discontinuance  of  the  trains  between  Oneida  and 
Oswego,  and  upon  the  hearing  the  railroad  company  asserted 
its  intention  to  discontinue  the  trains  between  said  points 
if  permitted,  and  requested  permission  to  that  effect. 

The  distance  from  Oneida  to  Oswego  is  fifty-eight  miles. 
Along  this  line  nnd  on  the  line  are  various  small  stations, 
and  also  the  city  of  Fulton.  Between  Oswego  and  Fulton 
the  line  is  paralleled  by  a  branch  line  of  the  Delaware,  Lacka- 
wanna and  Western  railroad,  and  al?o  by  the  interurban 
trolley  line  of  the  Empire  State  railroad.  The  New  York 
Central  Railroad  Company  also  operates  trains  over  the  line 
of  the  New  York,  Ontario  and  Western  in  continuation  of 
its  branch  line  from  Syracuse  to  Fulton. 

From  Fulton,  however,  to  Oneida,  a  distance  of  forty-six 
miles,  there  is  no  other  railway  service  except  at  Central 
Square  where  this  line  is  intersected  by  a  branch  of  the 
New  York  Central  railroad  running  from  Syraciise  to 
Richland,  and  at  Sylvan  Junction  where  it  is  intersected 
by  a  line  of  the  Lehigh  Valley  running  from  Camden  to 
Canastota. 

This  service  on  the  branch  lines  of  the  Delaware,  Lacka- 
wanna and  Western,  and  of  the  New  York  Central  from 
Osw^o  to  Syracuse  is  very  slight,  one  train  being  operated 
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each  way  per  day  on  the  former  and  two  trains  on  the  latter 
branch.  The  trolley  service  is  frequent,  being  at  least 
hourly  during  the  daytime. 

The  line,  however,  to  Oswego  of  the  respondent  is  a  main 
line,  and  is  the  only  main  line  that  comes  into  that  city  from 
the  south.  Trains  Nos.  1  and  2,  the  northerly  activities  of 
which  are  sought  to  be  discontinued,  are  the  only  through 
passenger  trains  on  the  New  York,  Ontario  and  Western,  so 
that  if  hereafter  they  run  only  southerly  of  Oneida,  there 
will  be  no  through  passenger  train  on  the  line. 

The  trains  in  question,  or  others  running  substantially  on 
their  time  seem  to  have  been  operated  since  the  first  construc- 
tion of  the  line  until  the  general  curtailment  of  the  service 
inaugurated  by  the  Federal  Administration  after  it  assumed 
control  of  the  railroads  during  the  war  time  activities. 

During  last  Winter  these  trains  were  not  run  northerly 
of  Oneida.  Their  through  operation,  however,  was 
resumed  during  the  past  Summer,  so  that  during  the  entire 
history  of  the  road  there  has  been  a  through  operation  of 
these  trains,  or  substantially  similar  ones,  for  a  period  of 
fifty  years,  except  during  one  winter  season.  The  suspen- 
sion during  that  season  was  presumed  to  be  justified  by  the 
emergency  arising  from  the  war  conditions.  The  necessity 
of  the  primary  use  of  the  railroad  for  the  transportation  of 
men  and  materials,  and  the  proper  conservation  of  fuel 
resulting  from  the  curtailment  of  passenger  service,  were  all 
recognized  as  most  essential  by  the  people  in  general,  and 
the  inconvenience  was  patriotically  and  cheerfully  submitted 
to  in  order  to  contribute  to  the  great  effort  at  that  time  being 
made  to  win  the  war.  It  is  now  proposed  during  the  coming 
Winter  to  return  to  a  condition  which  was  justified  only  by 
war  time  necessity  and  which  has  never  been  attempted 
before  except  in  that  emergency. 

The  company  has  conclusively  established  that  the  travel 
on  this  line  north  of  Oneida  to  points  beyond  Sidney  in  the 
direction  of  Weehawken  is  very  slight,  and  that  through 
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passengers  to  New  York  take  the  better  equipped  and  more 
satisfactorily  operated  lines  of  the  New  York  Central  and 
Delaware,  Lackawanna  and  Western,  even  though  the 
northerly  portions  of  their  journeyings  are  over  branches. 

I^he  increased  cost  of  operation  on  passenger  service,  due 
to  higher  wages  and  the  cost  of  materials,  is  urged  as  a  reason 
for  abandoning  this  portion  of  the  route  of  these  trains. 

The  city  of  Oswego  is,  however,  the  terminus  of  this  rail- 
road. It  is  the  destination  or  origin  of  a  substantial  freight 
traffic.  It  is  the  port  at  which  transfers  are  made  to  and 
from  lake  vessels,  and  aside  from  the  fact  that  it  has  con- 
tributed most  liberally  to  the  construction  of  this  railroad, 
it  is  entitled  to  adequate  service. 

Undoubtedly  most  if  not  all  of  the  passenger  service  on  this 
whole  line  could  be  shown  to  be  not  lucrative,  particularly  in 
the  winter  season,  but  where  a  railroad  company  obtains  a 
substantial  revenue  in  freight  from  a  terminal  point,  it 
should  give  the  community  where  it  enjoys  these  privileges, 
and  from  which  it  derives  such  revenue,  adequate  passenger 
service,  and  indeed  such  course  is  ultimately  to  its 
pecuniary  advantage  in  order  that  such  communities  may 
prosper. 

There  should  be  improvement  rather  than  retrogression  in 
carrier  service,  especially  to  and  from  our  prominent  munici- 
palities which,  if  properly  served,  have  an  opportunity  for 
development,  whereas  the  deprivation  of  proper  transporta- 
tion facilities  prevents  that  normal  and  healthy  growth 
which  would  otherwise  be  experienced. 

The  only  question  pertinent,  therefore,  for  consideration 
is  whether  the  passenger  service  rendered  to  the  people  of 
Oswego  and  intermediate  points  will  remain  adequate  if  the 
discontinuance  of  these  trains  is  permitted. 

Train  No.  1  runs  northerly.  It  leaves  Weehawken  at  8 :10 
in  the  morning,  and  arrives  at  Oswego  at  8 :22  p.  m.  Train 
No.  2  runs  southerly.  It  leaves  Oswego  at  8  K)5  a.  m.  and 
arrives  at  Weehawken  at  9:35  p.  m. 
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As  has  been  indicated  they  are  the  only  through  trains 
over  the  line,  and  it  would  seem  to  be  a  fair  assumption 
unless  other  compelling  considerations  intervene  to  the  con- 
trary that  there  should  be  at  least  one  train  each  way 
between  the  respective  termini  of  a  railroad,  especially 
where  that  railroad  is  only  326  miles  in  length. 

If  train  No.  2  is  discontinued  north  of  Oneida,  the  only 
regular  passenger  train  which  a  prospective  passenger  can 
take  from  Oswego  to  Oneida  is  No.  42,  leaving  Osw^o  at 
2  o'clock  in  the  afternoon  and  arriving  at  Oneida  at  4:10, 
but  it  goes  only  as  far  as  Norwich,  a  station  forty-two  miles 
beyond  Oneida,  at  which  it  arrives  at  4:45  p.  m. 

There  is  another  train,  however.  No.  10,  about  which 
much  has  been  said,  which  leaves  Oswego  at  7 :40  a.  m.  and 
continues  to  Sidney,  a  station  sixty-seven  miles  beyond 
Oneida,  where  it  arrives  after  a  journey  of  seven  and  one- 
half  hours  at  3 :08  p.  m.,  having  accomplished  the  feat,  if  it 
is  on  time,  of  having  negotiated  one  hundred  and  twenty-five 
miles  at  a  rate  of  less  than  seventeen  miles  an  hour. 

It  is  suggested  that  people  desiring  to  leave  Oswego  or 
other  intermediate  points  for  Oneida  or  beyond  should  take 
this  train  No.  10.  However,  it  develops  that  this  is  a  milk 
•train  and  it  stops  at  various  stations  to  load  milk,  and  in 
some  places  takes  on  new  cars.  Its  running  time  to  Oneida 
is  three  hours  and  seven  minutes.  The  passenger  coach 
attached  to  it  is  heated  by  a  "  Baker  heater,"  an  apparatus 
whose  heat  is  generated  in  a  stove  contained  in  the  car,  which 
it  would  not  be  lawful  to  operate  on  this  railroad  except  on 
a  mixed  train,  under  the  prohibition  of  section  76  of  the 
Railroad  Law. 

One  passenger  train  southerly,  which  does  not  leave  until 
2  p.  m.  together  with  this  passenger  coach  attached  to  the 
•milk  train,  which  has  been  described  can  not  be  considered 
adequate  facilities  for  a  line  serving  the  city  of  Oswego,  with 
•a  population  of  over  25,000,  and  the  smaller  but  very  thriv- 
ing city  of  Fulton.    Returning  north  there  is  practically  the 
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same  situation  if  the  operation  of  No.  1  leaving  Oneida  is 
discontinued.  The  only  regular  passenger  train  which  is 
then  available  is  No.  41  leaving  Oneida  at  9 :55  in  the  morn- 
ing and  arriving  at  Oswego  at  2 :15  p.  m.  In  addition  there 
is  the  returning  milk  train  No.  9,  a  counterpart  of  No.  10, 
which  leaves  Oneida  at  4:10  p.  m.  and  arrives  at  Oswego  at 
6  :S0  p.  m.,  thus  consuming  two  hours  and  forty  minutes  on 
the  journey. 

It  must  be  seen  that  if  the  running  of  these  trains  is  disr- 
continued  north  of  Oneida,  no  passenger  can,  traveling  south 
over  the  line  of  this  railroad,  leave  Oswego  or  any  other 
point  and  return  the  same  day,  except  upon  the  passenger 
coach  attached  to  the  milk  train  which  in  view  of  the  impor- 
tance of  the  municipalities  involved  can  not  in  this  day  and 
generation  be  considered  as  affording  adequate,  safe,  and 
proper  facilities  to  the  public. 

It  is  therefore  recommended  that  the  petition  of  the  City 
of  Oswego,  forbidding  the  discontinuance  of  the  operation 
of  these  trains  north  of  Oneida,  be  granted;  and  that  the 
application  of  the  New  York,  Ontario  and  Western  Railway 
fpr  discontinuance  of  that  operation  be  denied. 

All  concur. 
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Complaint  of  Postal  Telegbaph-Cable  Company  against 
Wbstkbjdt  Uniois'  Telsgbape;  Compastt  as  to  refusal  to 
take  messages  without  payment  of  cash.   [Case  "No.  6994.] 

Where  for  more  than  thirty  years  a  telegraph  company  has  pur- 
sued the  policy  of  extending  credit  to  all  customers  whose  business 
is  of  sufficient  volume  to  warrant  a  cliarge  account,  and  it  appears 
that  70  per  cent  of  its  business  is  credit  business,  Held  that  the  sudden 
withdrawal  of  the  facility  of  such  an  account  from  a  competing  com- 
pany, notwithstanding  the  continuance  of  the  practice  with  its  cus- 
tomers generally,  is  a  discrimination  as  well  as  an  unfair  and  unrear 
Bonable  practice  within  the  meaning  of  section  91  of  the  Public  Service 
Commissions  Law. 

The  Public  Service  Commission  has  power  to  order  the  restoration 
of  the  prior  practice  by  virtue  of  the  provisions  of  section  97  of 
said  law. 

Decided  November  20,  1919. 

Appearances: 

John  L.  Fayrell,  44  Wall  street,  New  York  city,  for 
complainant. 

Francis  R,  Stark,  attorney,  and  /.  C.  Willever,  Vice- 
president,  195  Broadway,  'New  York  city,  for  respondent. 

Hill,  Chairman: 

This  is  a  complaint  on  the  part  of  the  Postal  Telegraph- 
Cable  Company,  the  object  of  which  is  to  procure  a  deter- 
mination from  the  Commission  that  the  practice  adopted 
by  the  Western  Union  Telegraph  Company  on  or  about 
August  1,  1919,  of  demanding  and  collecting  from  the  com- 
plainant in  cash  the  tolls  on  messages  transferred  by  it  to 
the  Western  Union  Telegraph  Company  in  the  State  of 
New  York  for  transmission  to  points  of  destination  in  the 
State  of  New  York,  and  abrogating  the  practice  which  it 
had  theretofore  observed  of  extending  to  the  complainant 
and  its  patrons  having  charge  accounts  with  the  Western 
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Union  company  the  customary  privilege  of  a  charge  account 
payable  monthly  or  at  any  other  period  for  which  the  West- 
em  Union  company  extends  credit  generally  to  its  patrons 
with  regard  to  tolls  on  telegrams.  The  Western  Union 
Telegraph  Company  appeared  and  answered  the  complaint, 
a  hearing  was  held  by  the  Commission,  and  evidence  taken 
thereon  from  which  the  following  facts  appear: 

STATEMENT  OF  FACTS 

For  thirty  years  prior  to  August  1,  1919,  a  practice  had 
existed  between  the  two  companies  to  receive  from  each 
other  telegrams  destined  to  points  reached  by  one  company 
and  not  by  the  other,  and  charge  the  tolls  to  an  account 
instead  of  demanding  cash  payment.  On  August  1,  1919, 
the  Western  Union  company  abruptly  discontinued  this 
practice,  such  action  resulting  in  this  complaint.  The  for- 
mer practice  was  payment  on  monthly  bills.  If  the  sender 
of  a  message  already  had  an  account  with  the  Western 
Union  company,  that  company  charged  the  toll  direct  to 
the  sender  on  its  own  books;  in  the  absence  of  such  account, 
it  charged  the  toll  to  the  Postal  company.  The  arrange- 
ment was  mutual.  On  August  1st  both  companies  received 
back  their  telegraph  lines  from  the  Federal  Government, 
and  the  Postal  company  on  that  day  reduced  its  telegraph 
rates  to  those  which  had  preceded  federal  control.  This  was 
a  20  per  cent  reduction,  which  exactly  equaloJ  the  increase 
which  had  been  maintained  during  the  federal  control  by 
the  Federal  Government.  The  Postal  company  continues 
the  old  practice  with  the  Western  Union  company  and  its 
customers,  and  the  Western  Union  company  gives  such  an 
account  to  all  the  other  corporations  with  which  it  deals, 
such  as  the  Bell  Telephone  Company  and  the  Commercial 
Cable  Company.  The  Western  Union  company  gives  no 
reason  for  this  change  of  practice,  but  on  the  other  hand 
admitted  upon  hearing  tliat  it  entertained  no  doubt  what- 
ever of  the  financial  responsibility  of  the  Postal  company; 
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nor  did  it  show  or  claim  that  it  had  ever  had  any  serious 
trouble  with  the  Postal  company  in  getting  its  monthly 
settlements.  The  Western  Union  company  did  not  reduce 
the  Burleson  rates,  but  continued  them  in  effect.  Prior  to 
government  control  as  well  as  during  such  control,  the  rates 
of  both  companies  were  equal.  From  the  evidence  it  seems 
fair  to  deduce  the  conclusion  that  this  difference  in  rates 
is  the  real,  though  unassigned,  reason  for  the  change  of 
practice  on  the  part  of  the  Western  Union  company  with 
regard  to  the  charge  account. 

In  some  of  the  Postal  company's  offices  the  bills  from  the 
Western  Union  company  run  from  four  to  six  thousand 
dollars  per  month.  The  Postal  company,  upon  receiving  a 
message  directed  to  an  exclusive  Western  Union  point,  sends 
it  to  the  Western  Union  office  at  the  point  of  origin  and  pays 
the  full  toll,  losing  the  service  of  its  messenger  boy.  This 
it  to  satisfy  its  customers  and  not  turn  the  messages  back 
and  refuse  to  handle  them.  The  Postal  company's  objection 
to  the  new  rule  is  that  it  requires  it  to  keep  cash  on  hand 
and  send  it  to  the  Western  Union  by  messenger  boys  several 
times  in  the  course  of  a  day.  Some  times  a  large  amount 
of  money  is  involved.  At  times  these  messages  are  picked 
up  by  the  messenger  boys  in  response  to  a  call,  and  some 
times  they  are  handed  in  at  the  Postal  offices,  the  sender 
preferring  to  leave  it  with  the  Postal  company  for  trans- 
mission over  the  W^estern  Union  so  as  to  have  but  one 
account  instead  of  two;  and  also  in  some  cases  they  prefer 
to  have  the  Postal  handle  their  business. 

About  70  per  cent  of  the  Western  Union  business  is  done 
on  credit,  and  its  custom  is  to  extend  credit  to  all  response 
ible  citizens  and  companies  desiring  the  same,  and  it  will 
as  matter  of  course  receive  a  message  over  the  telephone 
from  any  telephone  subscriber  not  on  its  blacklist  and  send 
it  on  credit,  charging  it  to  the  telephone  account  to  be  col- 
lected by  the  telephone  company's*  agent,  but  the  telephone 
company   assuming   no   ultimate   liability.      The   company 
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issues  periodical  printed  bulletins  to  all  of  its  division 
managers,  agents,  and  subordinate  officials,  containing 
instructions  which  are  to  guide  them  in  dealing  with  the 
public.  Commercial  bulletin  No.  44,  issued  from  New 
York  June  15,  1919,  and  addressed  to  such  officials,  deals 
exclusively  with  the  subject  of  credit  to  customers,  and  pre- 
scribes the  policy  and  routine  to  be  pursued.  It  is  stated 
in  the  answer  to  comprise  the  only  "rule''  'which  the 
respondent  has  material  to  the  subject.  The  rule  or  practice 
thus  adopted  and  prescribed,  so  far  as  it  is  pertinent  here, 
is  as  follows: 

It  is  the  j>olicy  of  the  company  to  open  accounts  freely  with  all 
responsible  patrons  whose  telegraphing  is  of  sufficient  volume  to  con- 
stitute an  account  a  real  convenience,  but  there  is  no  inconvenience 
involved  in  the  payment  of  cash  for  occasional  messages,  and  the  com- 
pany should  not  be  asked  to  run  accounts  the  cost  of  which  is  out  of  all 
proportion  to  the  business  done. 

The  counsel  for  the  Western  Union  company  advanced 
the  claim  that  since  August  1st,  if  a  man  having  a  charge 
account  with  the  Western  Union  gave  his  message  to  the 
Postal  for  transmission  to  the  Western  Union  to  be  charged 
to  the  sender's  account,  there  would  be  trouble  in  making 
up  his  account,  because  he  might  claim  that  he  was  entitled 
to  the  20  per  cent  reduction  as  to  messages  going  to  exclu- 
sive Western  Union  points.  Prior  to  August  1st  it  was  an 
operating  practice  for  the  Western  Union  to  extend  this 
credit.  This  objection  seems  to  be  untenable,  however, 
because  the  fact  appears  that  the  Postal  company  has  no 
rate  to  exclusive  Western  Union  points,  and  hence  there  is 
no  danger  of  the  customer  claiming  that  the  Postal  rate 
applied.  It  appears  that  the  Western  Union  company 
refuses  even  to  accept  a  message  from  a  Postal  messenger 
boy  unless  he  pays  the  cash,  •but  will  take  a  message  from  a 
boy  not  in  uniform  even  though  he  does  not  pay  the  cash. 
It  is  fairly  to  be  inferred  from  the  facts  that  the  change 
effected  on  August  1st  by  the  Western  Union  company 
op3rates  not  only  to  the  great  inconvenience  and  irritation 
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of  the  Postal  company  but  that  this  inconvenience  and  annoy- 
ance also  extend  to  the  Western  Union  company  and  to  the 
public. 

THE  STATUTES 

The  statutes  which  are  applicable  to  the  question  pre- 
sented are  section  103  of  the  Transportation  Corporations 
Law,  and  sections  91,  96,  and  97  of  the  Public  Service  Com- 
missions Law.  Section  103  of  the  Transportation  Corpora- 
tions Law  provides  that  every  telegraph  and  telephone 
corporation  *^  shall  receive  despatches  from  and  for  other 
telegraph  or  telephone  lines  or  corporations,  and  from  and 
for  any  individual,  and  on  payment  of  the  usual  charges  by 
individuals  for  transmitting  despatches  as  established  by  the 
rules  and  regulations  of  such  corporations,  transmit  the 
same  with  impartiality  and  good  faith  and  in  the  order  in 
which  they  are  received  .  .  ."  Section  91  of  the  Public 
Service  Commissions  Law  requires  every  such  company  to 
furnish  and  provide  with  respect  to  its  business  such  instru- 
mentalities and  facilities  as  shall  be  adequate  and  in  all 
respects  just  and  reasonable;  and  in  subdivision  3  prohibits 
the  corporation  from  the  making  or  giving  of  any  undue  or 
unreasonable  preference  or  advantage  to  any  person,  corpo- 
ration, or  locality,  or  subjecting  any  particular  person,  cor- 
poration, or  locality  to  any  undue  or  unreasonable  prejudice 
or  disadvantage  in  any  respect  whatever.  Section  97  pro- 
vides that  whenever  the  Commission  shall  be  of  opinion, 
after  a  hearing  had  upon  its  own  motion  or  upon  a  com- 
plaint .  .  .  that  the  rules,  r^ulations  or  practices  of  any 
telegraph  or  telephone  corporation  are  unjust  or  unreason- 
able, or  that  the .  equipment  or  service  of  any  telegraph 
corporation  or  telephone  corporation  is  inadequate,  inefScient 
or  insufficient,  the  Commission  shall  determine  the  just, 
reasonable,  adequate,  efficient,  and  proper  regulations  and 
practices,  equipment  and  service  thereafter  to  be  installed, 
to  be  observed  and  used,  and  to  fix  and  prescribe  the  same 
by  order.  The  same  power  and  method  of  procedure  are 
provided  with  respect  to  rates. 
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DISCUSSION  OF  THE  LAW  AND  THE  FACTS 

It  is  not  difficult  to  deduce  from  the  language  of  these 
statutory  provisions  a  clear  legisvlative  intent  that  in  general 
all  customers  shall  be  treated  on  a  substantial  equality  both 
as  to  rates  and  service,  that  any  discrimination  or  unjust 
or  unreasonable  practice  in  either  respect  is  prohibited,  and 
that  upon  complaint  to  the  Public  Service  Commission  of 
any  unjust  or  unreasonable  practice  relating  to  either  rates 
or  service,  that  Commission  has  power  to  inhibit  the  same 
and  prescribe  in  its  place  the  just  and  reasonable  rates  and 
practices  which  are  to  be  maintained. 

But  these  beneficent  provisions  depend  for  their  vitality 
upon  the  degree  to  which  they  are  capable  of  being  prac^ 
tically  applied  to  the  operating  practices,  customs,  and 
usages  which  are  pursued  in  the  daily  work  of  the  corpora- 
tion, and  it  is  these  practical  details  which  the  statute  can 
deal  with  only  in  general  terms  with  which  the  customer 
comes  into  actual  daily  contact  and  which  exclusively 
interest  him. 

It  is  in  this  field  of  practical  application  that  the  respon- 
dent finds  its  ground  of  opposition  to  the  prayer  of  the  com- 
plaint. Respondent's  counsel  asserts,  notwithstanding  the 
clearly  defined  general  intent  of  the  statute  that  there  shall 
be  equality  of  treatment  to  all  customers  without  partiality 
and  in  good  faith,  that  to  grant  the  prayer  of  the  petition 
would  be  in  eifect  ordering  that  credit  for  service  be  given 
the  Postal  company,  and  that  in  view  of  the  statutory  right 
of  the  Western  Union  company  to  exact  payment  before 
performing  service,  the  Western  Union  has  an  absolute  right 
to  withhold  and  ref\ise  such  a  credit.  This  argument  is 
advanced  upon  the  ground  that  the  extending  or  withholding 
of  credit  is  a  common  law  right,  and  that  without  incurring 
the  charge  of  discrimination  respondent  is  entitled  to  deter- 
mine for  itself  to  whom  it  shall  extend  and  from  whom  it 
shall  withhold  credit,  and  we  are  referred  to  certain  authori- 
ties in  the  federal  courts  which  arose  under  the  Act  to  Regu- 
late Commerce  where  such  a  doctrine  was  advanced  in  rail- 
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road  freight  cases.  Little  Rock  <&  M,  R,  v.  8t  Louis 
8.  W.  R.,  63  Fed.  775  [decided  1894]  ;  Gamble-Rohinson 
Co.  V.  Chicago,  etc.  Ry.,  168  Fed.  161  [1909].  But  we 
note  that  the  federal  authorities  conflict  on  this  doctrine. 
The  Oamble-Rohinson  decision  was  by  a  divided  court, 
Hook  J.  dissenting  on  the  point  here  in  issue;  while  in  the 
later  case  of  U.  S.  v.  Hocking  Valley  Ry,  Co.,  194  Fed.  234 
[1911],  it  was  held  to  be  a  discrimination  to  extend  a  four- 
months'  credit  for  freight  charges  to  one  shipper  while  exact- 
ing monthly  settlements  from  other  shippers.  In  the  case 
of  Baltimore  &  Ohio  R.  R.  Co.  v.  Adams  Express  Co.,  22 
Fed.  404,  the  court  said: 

It  must  be  conceded  that  the  general  rule  is  that  a  carrier  cannot  be 
oompeUed  to  carry  without  prepayment,  and,  a  fortiori^  a  carrier  can- 
not ordinarily  be  compelled  to  advance  its  own  money  to  its  customers ; 
but  when,  by  its  encouragement,  a  system  has  grown  up  of  which  advanc- 
ing charges  is  an  essential  feature,  and  when  it  does  advance  charges 
for  sonre  of  its  customers  and  refuses  to  do  so  for  others,  and  it  is 
shown  that  this  discrimination  is  necessarily  fatal  to  the  business  of 
those  to  whom  the  facility  is  refused,  and  it  is  further  shown  that  the 
facility  imposes  no  risk  or  inconvenience  upon  the  carrier  granting  it, 
and  is  an  essential  facility  and  established'  usage  of  the  business,  is  it 
going  too  far  to  say  that  in  this  respect  as  in  others  not  more  essential, 
all  must  be  treafed  alike?  We  strongly  incline  to  the  opinion  that  this 
reasonable  doctrine  must  prevail.  It  seems  to  us  that  the  evils  result- 
ing from  such  discrimination  if  allowed  are  quite  as  apparent  and 
dangerous  as  any  of  those  which  have  been  held  to  be  unlawful.  In  this 
opinion,  however,  we  differ  from  at  least  two  others  of  the  circuit  courts 
of  the  United  States  in  which  this  same  question  between  the  same 
litigants  has  very  recently  been  passed  upon,  and,  in  this  condition  of 
the  litigation  over  this  question  between  these  parties,  we  shall  not 
grant  the  preliminary  injunction  with  respect  to  accrued  charges,  as 
prayed  for. 

The  Oamble-Robinson  case  was  distinguished.  The 
court,  at  page  250,  referring  to  that  case,  says  — 

There  the  alleged  discrimination  is  nothing  more  than  conduct 
designed  to  secure  the  company's  full  rates  and  to  save  embarrassment 
and  trouble  involved  in  dealing,  after  the  service,  with  troublesome 
shippers  who  show  a  disposition  to  be  captious  touching  the  carriage 
of  products  perishable  in  their  nature,  of  a  character  which  renders 
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them  susceptible  to  claims  for  errors  in  charges  lor  transportation  and 
for  damages  during  transportation. 

And  the  court  further  says  — 

If  extending  credit  for  freight  charges  to  one  shipper  while  exacting 
cash  payments  from  his  competitor  ...  is  not  extending  an  advan- 
tage to  such  shipper  which  involves  a  correlative  discrimination  in 
respect  of  transportation  against  those  not  00  favored,  the  court  is 
whoUy  in  error.  If  it  is  the  practice  of  such  a  discrimination,  then  the 
act  is  fully  covered  by  the  explicit  language  of  the  statute,  for  the 
means  to  such  end  readily  meet  the  definition  of  a  device,  as  that  term 
is  used  in  the  law. 

The  decision  of  the  District  Court  in  the  Hocking  Valley 
case  is  affirmed  by  the  Circuit  Court  of  Appeals  in  210  Fed. 
735  [1914].  And  in  the  still  later  case  in  that  court  of 
V.  8.  V.  Erie  R,  R.,  209  Fed.  283  [1913],  an  indictment 
charging  a  railroad  company  with  violation  of  the  Inteis 
state  Commerce  act  by  failing  to  observe  its  tariff  schedule 
as  to  demurrage  was  held  sufficient  where  it  charged  that 
for  a  period  of  two  years  defendant  failed  to  assess  demur- 
rage against  a  particular  customer  while  charging  it  against 
others. 

An  examination  of  these  and  kindred  cases  leads  to  the 
impression  that  in  the  later  cases  the  federal  courts  have 
shown  a  growing  inclination  to  relax  or  revoke  the  earlier 
doctrine  of  the  Little  Rock  and  Oamble-Robinson  cases,  and 
to  recognize  that  much  more  important  common  law  rights 
than  those  adverted  to  in  the  earlier  cases  have  been  made 
to  give  way  in  order  to  render  effective  the  antidiscrimina- 
tion provisions  of  the  commerce  acts. 

Furthermore,  we  think  the  facts  in  this  case  clearly  dis- 
tinguish it  from  any  of  those  which  have  been  referred  to. 
In  none  of  those  cases  did  it  appear  that  the  business  of 
the  company  was  a  credit  business,  nor  that  the  company 
had  adopted  a  definite  policy  of  extending  credit  generally, 
prescribing  the  rules  and  practices  with  regard  thereto,  nor 
did  any  of  those  cases  involve  aai  interpretation  of  the  pro- 
visions of  the  Public  Service  Commissions  Law  of  the  State 
of  New  York. 
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We  think,  moreover,  that  it  is  a  question  whether  or  not, 
in  view  of  the  facts  disclosed  by  this  record,  the  matter  of 
the  practice  with  respect  to  the  extension  of  credit  has  not 
become  such  an  inherent  and  important  feature  of  the 
operating  practice  of  the  company  as  to  fall  within  the  juris- 
diction of  the  Commission  over  operating  practices.  It 
appears  that  as  the  result  of  seventy  j'ears'  experience  the 
business  of  the  company,  which  undoubtedly  started  as  a 
strictly  cash  business,  has  by  force  of  necessity  become 
essentially  a  credit  business.  We  now  find  that  70  per  cent 
of  its  business  is  done  on  credit.  Undoubtedly  this  70  per 
cent  comprises  the  most  profitable  part  of  the  company's 
operations,  because  it  implies  steady  custom,  and  also  that 
those  to  whom  credit  is  extended  are  the  larger  and  more 
important  customers.  We  find  that  the  company  has  for- 
mally adopted  a  definite  policy  of  granting  credit  "freely 
with  all  responsible  patrons  whose  telegraphing  is  of  sufli- 
cient  volume  to  constitute  an  account  a  real  convenience," 
and  providing  for  the  exaction  of  cash  only  in  case  of  occa- 
sional messages  and  where  ^^  the  cost  of  running  the  account 
would  be  out  of  proportion  to  the  business  done".  In  the 
case  of  telephone  corporations,  it  is  the  universal  practice 
arising  from  the  necessity  of  the  case  that  toll  messages  sent 
by  exchange  subscribers  shall  be  sent  on  credit.  It  would 
be  impossible  as  a  practical  operation  to  exact  the  cash  from 
the  subscriber  in  each  instance.  On  the  other  hand,  the 
company  undoubtedly  has  the  abstract  right  to  demand  the 
cash  in  such  cases  before  sending  the  message.  L^ally  it 
may  so  do,  but  practically  it  is  intipoBsiUe  for  it  to  so  do; 
and  thus  has  grown  up  of  necessity  the  universal  prac- 
tice of  making  such  charges  credit  charges.  As  above  illus- 
trated, the  same  is  true  with  respect  to  the  bulk  of  the 
business  of  telegraph  companies. 

It  thus  seems  easy  to  perceive  that  the  service  of  telephone 
and  telegraph  companies  is  essentially  and  in  its  nature  a 
credit  service,  the  cash  feature  being  practically  confined  to 
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the  casual  customer,  and  that  the  companies  fully  recognize 
this  vital  fact  in  practice. 

Undoubtedly  the  company  has  the  right  to  refuse  credit 
to  any  and  all  customers.  Neither  is  there  any  question 
that  where  it  adopts  the  practice  of  extending  credit  it 
should  be  given  a  range  of  discretion  with  respect  thereto 
efficient  to  conserv©  its  own  reasonable  convenience  and 
protect  itself  against  annoyance  or  risk  of  loss.  But  when  it 
adopts  a  policy  of  extending  credit  "  freely  with  all  respons- 
ible patrons  whose  telegraphing  is  of  sufficient  volume  "  and 
promulgates  an  operating  rule  to  that  end,  and  follows  the 
practice  for  a  long  period  of  years,  it  would  seem  that  its 
rules  and  practices  with  respect  to  such  credits  become  such 
a  vital  and  important  feature  of  service  as  to  fall  within 
the  purview  of  the  statutes  which  are  designed  to  prevent 
discrimination  and  r^ulate  the  corporate  practices  to  the 
end  that  they  shall  conform  to  justice  and  reason. 

It  would  seem  unnecessary  to  discuss  the  reasonableness 
of  the  former  practice  as  contended  for  by  the  complainant. 
The  practice  having  been  in  vogue  for  thirty  years  and  no 
reason  having  been  assigned  for  its  alteration,  and  consider- 
ing all  th«  facts  shown  in  the  record  with  regard  thereto, 
including  the  fact  that  the  Western  Union  company  has 
singled  out  the  Postal  company  as  one  to  be  deprived  of 
credit  while  it  is  continued  to  all  others,  would  seem  to  be 
suflScient  evidence  of  the  reasonableness  of  the  prior  practice. 

In  a  prior  complaint  by  the  Postal  against  the  Western 
Union  company,  wherein  the  determination  of  this  Com- 
mission was  upheld  on  review  by  both  the  Appellate  Divi- 
sion and  the  Court  of  Appeals,  the  Commission,  in  dis- 
cussing the  reasonableness  of  the  practice  there  under  con- 
sideration but  which  has  no  relation  to  this  complaint,  said  — 

The  only  question  is  whether  it  is  legitimate  and  reasonable  for  the 
Wttsbem  Union  to  make  this  charge  .  .  .  *It8  oum  practice  deter- 
minet  that  m  other  case^  %i  is  net  reammable,  and  it  seems  to  us  that 
this  prmctioe  dstermmes  the  tohole  matter.  Clearly  a  pnblic  service  cor- 
poration nmst  extend  precisely  the  same  facilities  to  a  competitor  that 

*  Italics  ours. 
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it  does  to  the  entire  worM.  It  can  make  no  distinction  between  those 
offering  it  business;  it  noiust  charge  them  alike  and  serve  them  alike. 
iPoatal  Tel-Cable  Co.,  3  P.  S.  C.  2nd  D.  160;  affirmed  160  A.  D.  144; 
211  N.  Y.  642.] 

Respondent's  counsel  asserts  that  the  attempt  by  the  Com- 
mission to  regulate  the  credit  feature  of  the  telegraph  busi- 
ness would  lead  to  embarrassing  consequences.  He  asks  if 
the  Commission  is  prepared  to  entertain  complaints  from 
customers  who  have  been  refused  the  privilege  of  a  charge 
account  and  who  assert  that  their  business  standing  is  as 
good  as  that  of  their  neighbors ;  from  customers  whose  credit 
has  been  shut  off  and  who  may  allege  that  they  are  as  solvent 
as  thev  ever  were;  or  from  customers  whose  accounts  have 
been  closed  without  explanation  after  having  been  main- 
tained for  a  number  of  years;  and,  if  so,  will  the  Commit 
sion  in  each  case  require  the  company  to  give  a  reason  for 
closing  this  account. 

The  embarrassmeat  which  is  impUed  in  these  queetiona 
seems  to  us  more  fanciful  than  real.  The  argument  in  our 
opinion  is  lacking  in  force  for  the  reason,  among  others, 
that  the  daily  practice  of  the  Commission  with  regard  to 
exactly  such  cases  in  connection  with  telephone  companies 
completely  refutes  it.  The  Commission  has  for  years  been 
constantly  disposing  of  such  complaints  against  telephone 
companies  and  has  found  no  practical  difficulty  in  adjusting 
them. 

Xeither  are  we  impressed  with  the  argument  of  respon- 
dent's counsel,  that  the  power  of  the  Commission  to  regulate 
practices  must  be  confined  to  the  prescription  of  general 
practices  and  can  not  be  exercised  with  respect  to  a  practice 
relating  to  one  individual.  Here  again  the  practical  refutes 
the  theoretical,  and  it  is  found  that  in  the  practical  appli- 
cation of  the  beneficient  purposes  of  the  statute  the  activi- 
ties of  the  Commission  are  necessarily  applied  in  much 
detail.  Thus  the  practice  of  a  railroad  in  operating  its  cars 
o^^r  a  particular  highway  crossing,  of  a  gas  company  with 
respect  to  its  service  connection  with  a  particular  house,  or 
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of  a  telephone  company  with  respect  to  a  particular  instru- 
ment, all  are  necessarily  the  legitimate  subjects  of  regulation 
under  the  various  regulating  statutes  if  their  full  vitality  is 
to  be  brought  into  effective  operation,  and  in  practice  are 
the  subjects  of  the  Commission's  daily  routine  work.  The 
language  of  the  statute  is  so  broad  in  this  respect  that  it 
seems  unnecessary  to  construe  it.  Clearly  it  should  and 
must  be  given  such  a  construction  as  will  best  adapt  the 
practice  under  it  to  the  conditions  which  it  was  intended 
to  affect. 

CONCLUSION 

The  considerations  thus  expressed  lead  naturally  to  the 
determination  that  the  Commission  is  of  opinion  that  the 
altered  practice  adopted  on  or  about  August  1,  1919,  with 
the  Western  Union  company  in  its  dealings  with  the  Postal 
company,  of  which  complaint  is  made,  was  and  is  unjust 
and  unreasonable,  and  that  the  practice  theretofore  main- 
tained was  just  and  reasonable  and  should  be  restored. 

It  is  not  necessary  to  support  this  conclusion  on  the 
ground  that  the  altered  practice  constitutes  a  discrimination 
falling  within  the  prohibition  of  section  91  of  the  Public 
Service  Commissions  Law.  While  we  think  it  is  an  undue 
and  unreasonable  discrimination  prohibited  by  that  section, 
we  think  also  that  it  is  an  unjust  and  unreasonable  practice 
within  the  purview  of  section  97. 

An  order  will  be  entered  accordingly. 

Commissioner  Barhite  dissents  solely  on  ground  that  this 
Commission  has  no  authority  to  determine  when  a  public 
service  corporation  shall  or  shall  not  extend  credit  to  a 
customer. 
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In  the  Matter  of  the  Complaint  of  Harry  A.  Wilkinson  as 
President  of  the  Village  of  Clinton,  Oneida  comity, 
against  New  York  State  Railways  as  to  passenger  fare 
between  Clinton  and  XJtica.      [Case  No.  6743.] 

Decided  November  25,  1919. 

Appearances: 

L.  M.  Martin^  Clinton,  and  D.  E.  Powers,  306  Arcade 
Building,  Utica,  for  the  complainant. 

Keman  &  Keman  (by  Wamick  J.  Keman),  Utica,  for 
respondent. 

Oeorge  William  Brovming,  Clinton,  in  person. 

Fennbll,  Commissumer: 

To  provide  traction  facilities  between  the  village  of  Clin- 
ton and  the  city  of  Utica,  The  Utica  Suburban  Railway 
Company  proposed  in  1901  to  construct  a  line  from  the 
village  of  New  Hartford,  the  then  terminus  of  the  line  oper- 
ated, as  lessee,  by  The  Utica  Belt  Line  Street  Railroad  Com- 
pany, to  and  into  the  village  of  Clinton.  In  furtherance  of 
such  plan  the  village,  on  July  30,  1901,  gave  its  consent  to 
The  Utica  Suburban  Railway  Company  to  construct,  main- 
tain and  operate  a  "  branch  or  extension "  along  certain 
streets  in  the  village  of  Clinton  to  the  extent  of  0.66  of  a 
mile. 

The  franchise  states  that  the  "  consent  is  given  upon  the 
following  express  conditions  ".  One  of  these  conditions  is 
**that  the  rate  of  fare  charged  shall  be  15  cents  from  the 
terminus  in  the  village  of  Clinton  to  Utica,  and  25  cents  for 
a  round  trip  with  the  same  transfer  privileges  as  granted 
in  the  city  of  Utica  ". 

After  ike  line  was  built,  and  on  November  27,  1901,  The 
Utica  Suburban  Railway  was  merged  with  the  Utica  and 
Mohawk  Valley  Railway  Company,  the  company  then  own- 


WiLKmsoN  V.  New  York  State  Rys.  47t 

ing  and  operating  the  line  from  Utica  to  New  Hartford. 
On  November  1,  1912,  the  latter  railroad  company  was  con- 
solidated with  other  companies  into  the  New  York  State 
Railways. 

On  December  2,  1918,  the  rate  of  fare  in  the  city  of 
Utica  was,  by  order  of  the  Public  Service  Commission, 
increased  from  5  cents  to  6  cents.  Shortly  thereafter  the 
company  changed  its  schedule  of  rates  on  the  Clinton  line  to 
meet  the  1  cent  increase  in  Utica.  Tickets  were  sold  between 
Clinton  and  the  Golf  Club  Loop  in  New  Hartford  near  the 
city  line  of  Utica  for  10  cents  one  way  and  15  cents  round 
trip.  As  the  Utica  6  cent  fare  extended  to  the  same  point 
in  New  Hartford  the  rate  between  Clinton  and  Utica  became 
16  cents  one  way  and  27  cents  round  trip. 

The  complainant  contends  that  the  language  in  the  rate 
clause  of  the  franchise  brings  this  case  within  the  Quinby 
decision. 

If  the  Village  of  Clinton  in  giving  its  consent  to  the 
trolley  company  to  lay  tracks  in  its  own  streets  had  obtained, 
in  consideration  for  such  consent,  a  definite  rate  of  fare 
on  all  parts  of  the  line  within  its  own  boundaries,  then  the 
Quinby  decision  might  be  controlling.  But  in  this  case  the 
agreed  rate  covers  the  following  mileages: 

In  tbe  vlllnge  of  Clinton *       0.69  of  a  mile 

In  tbe  town  of  Klrkland 2. 00  miles 

In  tbe  town  of  New  Hartfoi^ 2.23  miles 

Rigbt  to  be  transferred  in  the  city  of  Utica 

on 58. 82  mUes 

If  the  Quinby  decision  applies,  then  the  right  of  a  munici- 
pality to  impose  a  condition  negatives  the  right  of  any 
municipality  to  impose  a  condition  fixing  a  rate  in  or  for 
any  municipality  other  than  itself.  It  would  seem,  there- 
fore, that  a  franchise  rate  fixed  by  agreement  with  the 
Village  of  Clinton  would  stand  as  to  that  village,  but  that 
beyond  the  village  limits  such  a  rate  provision  could  not 
restrict  the  authority  of  other  municipalities  to  agree  upon 
a  franchise  rate  to  be  charged  in  such  municipalities,  nor 
restrict  the  power  of  the  Public  Service  Commission  to  alter 
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the  interurban  rates  between  such  municipalities  in  a  proper 
case. 

Such  a  rate  provision  attempting  to  extend  an  agreed 
rate  through  several  other  municipalities  might  automati- 
cally produce  an  unjust  discrimination  which  would  be  con- 
trary to  law.  A  slight  modification  of  the  facts  in  the  pres- 
ent case  would  l)e  an  instance  of  such  an  unlawful  discrimi- 
nation. The  City  of  Utica  has  the  right  to  agree  to  a  fran- 
chise rate  and  to  agree  to  alteration  of  same.  All  persons 
traveling  in  that  city  on  the  same  trolley  system  must  be 
treated  alike.  The  visitor  from  Clinton  is  entitled  to  travel 
in  Utica  on  that  system,  when  the  operation  is  a  system 
operation,  for  6  cents  and  not  for  less.  Assume  four  munici- 
palities on  one  line  leading  into  Utica,  each  with  a  5  cent 
franchise  restriction  and  the  most  distant  with  a  franchise 
fixed  through  rate  of  the  full  25  cents.  JsTow  assume  an 
agreed  2  cent  raise  of  fare  by  consent  in  municipalities  Nos. 
1,  2,  and  3  and  in  the  city  of  Utica  itself,  and  a  refusal  by 
No.  4  to  modify  the  franchise  rate  restriction  in  munici- 
pality No.  4.  This  would  produce  a  rate  of  28  cents 
between  municipalitj'^  No.  3  and  Utica  while  the  rate  from 
No.  4  would  remain  at  25  cents  which  would  produce  a 
preference  of  8  cents  to  the  rider  from  No.  4,  a  discrimina- 
tion on  a  through  ride  of  about  25  per  cent  in  his  favor. 
This  would  seem  to  be  in  direct  conflict  with  section  36  of 
the  Public  Service  Commissions  X-aw  which  provides, 
among  other  things,  that  "  it  shall  be  unlawful  for  any 
common  carrier  subject  to  the  provisions  of  this  chapter  to 
charge  or  receive  any  greater  compensation  in  the  aggregate 
for  the  transportation  of  passengers,  or  of  like  kind  of  prop- 
erty, for  a  shorter  than  for  a  longer  distance  over  the  same 
line  or  route  in  the  same  direction,  the  shorter  being 
included  within  the  lon.2:er  distance.    .    .    ." 

It  is  clear  that  the  Clinton  trolley  line  could  not  exist  as 
an  economic  unit  in  and  for  the  village  of  Clinton  unless 
running  interurban  to  Utica.     The  necessity  for  transporta- 
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tion  facilities  between  Clinton  and  TJtica  is  the  reason  for 
the  line  in  Clinton  itself.  The  company  and  the  village 
having  this  in  mind  made  a  bargain  which  took  the  form  of 
a  franchise  restriction,  but  instead  of  a  restriction  based 
upon  the  transportation  necessities  of  Clinton  within  itself 
as  a  municipality,  the  consideration  for  the  consent  was  an 
agreement  extra  territorial  in  nature,  and  as  heretofore 
stated,  whatever  binding  effect  it  may  have  as  between  the 
parties  thereto  it  can  not  substitute  itself  for  the  police  power 
of  the  State  as  to  such  extra  territorial  extent.  [iSee  Matter 
of  Koehn  v.  Pvhlic  Service  Commission,  107  Misc.  161.] 

The  rate  of  fare  beyond  the  boundary  of  the  village  of 
Clinton  being  within  the  jurisdiction  of  the  Public  Service 
Commission,  and  the  franchise  rate  having  been  changed  to 
meet  the  increase  within  the  city  of  Utica,  the  question 
arises,  shall  the  rate  be  reduced  between  the  village  of  Clin- 
ton and  the  boundary  of  the  city  of  Utica?  While  the 
village  of  Clinton  does  not,  in  terms,  ask  such  a  reduction 
the  effect  of  enforcing  the  franchise  rate  would  legally  and 
actually  amount  to  a  rate  of  9  cents  to  the  boundary  of  Utica 
and  a  round  trip  rate  of  13  cents. 

Waiving  at  this  time  the  legal  question  as  to  whether  or 
not  such  a  franchise  restriction  is,  in  a  case  such  as  this, 
entirely  void  as  to  that  portion  beyond  the  corporate  limits, 
or  only  voidable  when  and  to  the  extent  that  its  terms  come 
into  conflict  with  an  order  of  the  Public  Service  Commis- 
sion, we  reach  the  question  of  the  sufficiency  of  the  franchise 
rate,  for  if  the  franchise  rate  is  within  the  jurisdiction  of 
the  Commission  then  it  must  be  treated  in  the  method  pro- 
vided in  the  Public  Service  Commissions  Law  as  to  ade- 
quacy, unjust  discrimination,  etc.  The  police  power  of  the 
State,  delecrated  to  the  Public  Scr\'i(*p  Commission,  thereupon 
becomes  operative  and  the  relative  rights  of  the  traction 
company  and  the  Village  of  Clinton  become  merely  their 
rights  in  the  aggregate  of  the  rights  of  all :  their  contractual 


480      Public  Service  Commission,  Second  District 

rights  are  no  longer  effective  or  controlling  in  the  solution  oi 
the  resulting  problems  of  fixing  rates  or  regulating  service. 

According  to  mileage,  the  rate  is  7.6  cents  a  mile  in  Clin- 
ton, 3  cents  a  mile  in  Utica  (assuming  an  average  haul  of 
2  miles  in  Utica)  and  5  cents  for  the  two  towns  of  New  Hart- 
ford and  Kirkland,  over  a  distance  of  4.23  miles,  or  slightly 
over  one  cent  a  mila  It  is  clear  from  the  foregoing  that  as 
between  the  traction  company,  the  municipalities  and  inter^ 
mediate  interurban  territory  no  average  mileage  rate  has 
been  applied,  nor,  in  view  of  the  force  of  the  franchise  restric- 
tions, can  a  rate  in  this  case  be  fixed  on  a  mileage  basis. 

The  hearings  in  this  case  were  suspended  for  a  time  to 
permit  representatives  of  the  company,  the  village,  and  the 
division  of  capitalization  of  this  Commission  to  examine  the 
company's  records  and  agree,  if  possible,  on  the  amount  and 
allocation  of  construction  costs,  revenues,  and  expenses  applic- 
able to  the  Clinton  line.  Substantial  agreement  was  reached 
except  upon  accruals  to  cover  depreciation.  The  actual 
accruals  set  up  by  the  company  were  3%  per  cent  of  gross 
earnings  from  the  Clinton  extension,  amounting  from  1910 
to  1918,  inclusive,  to  $10,065.67.  The  accruals  as  claimed 
by  the  company,  5  per  cent  on  way  and  structures  and  6  per 
cent  on  equipment,  would  amount  to  $51,191.08. 

The  claim  of  the  company  to  have  such  an  accrual  allowed 
to  it  over  the  whole  period,  1910-1918,  in  ratios  which  would 
now  be  regarded  as  within  reasonable  limits  would  have  more 
force  if  no  dividends  had  been  paid  during  those  years.  But 
where  the  return  over  the  whole  period  averages  8.92  per 
cent  per  annum,  and  the  actual  diarges  for  such  accruals 
made  by  the  company,  during  the  same  period,  amounted  to 
$10,065.67  the  company  can  not  consistently  urge  liat 
because  it  paid  substantial  dividends  and  failed  to  set  aside 
for  accruals  the  amount  which  it  now  contends  would  have 
been  more  nearly  adequate,  that  it  should  now  be  allowed  to 
balance  against  its  average  return  of  8.92  per  cent  an  annual 
chaise  in  an  amount  which  it  did  not  actually  set  aside.    If 
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it  hftd  set  aside  mich  an  aecrtwl,  afnotrnting  te  $61,ldi;08', 
and  tiurt' aiBOfmt  had  goiie  bftck  iirto  1^  property  inraneiwilB^ 
and  replacemeirts  the  company  would  have  had  an  average 
return  of  5.25  per  oent  Snch  a  rerte  Twmld  hardly  be 
r^arded  as  fully  corapenwrtory,  but  it  would  not  be  compen- 
satory because,  with  such  an  accrual  set  up  and  s©  expended, 
thefTB  would  have  been  in  the  property  further  renewals  and 
replacements  to  the  exterrt  of  $4J.,125.41.  The  company  can 
hardly  claim,  under  the  facts  of  this-  case,  that  this  sum 
whidi  mi^it  appropriately  have  been  set  up  for  accruals- 
should  be  so  considered  when  it  was,  in  fact,  disbursed  in 
dividends.  If  the  company  inaists  that  the  ratios-  of  5  per- 
cent on  way  and  structures  and  6  per  cent  on  equipment  are 
and  have  been  the  proper  ratios  of  the  accruing  amortization 
of  this  property,  and  it  has  taken  down  four-fifths  of  that 
amount  in  dividends  and  set  up  one-fifth  of  that  amount  in 
such  accrual  account,  then  if  the  company  ifr  accurate  in  its 
preaent  ratio  estimates  its  property  is  worth  afbomt 
$41,125.41  less  than  the  investment  cost  brought  dewn  to 
date,  making  due  allowances  for  accruals  actually  set  up  and 
used  in  renewals  and  replacements  and  measured  by  its  pres- 
ent fixed  capital  account.  Under  such  circumstances  the 
rate  base  of  the  present  year  would  be  $41,125.41  less  than 
the  fixed  capital  account  shows  it  to  be. 

We  should  not  consider  the  hypothetical  accruals  based 
upon  the  ratios  presented  by  the  company  on  the  hearing'  as 
such  ratios  were  not  in  fact  nsed  by  it.  When  snA  ratios 
are  actually  applied  to  the  property  of  the  compacny,  and  out 
of  the  fund  so  set"  up  renewals  and  replacements  are  actually 
made  the  Commissrion  will  certainly  be  glad  to  allow  them. 
It  is  the  part  of  good  railroad  management  to  keep  a  railroad 
in  first  class  condition,  and  to  this  eaid  snbstamtial  reserve 
accrual  percentages^  should  and  will  be  loeked  upoai  with 
favor. 

Following  is  a  brief  statement  of  the  oondition  of  the- 
oompany  during,  the  years-  lOlQ-lQlfi-and  for  the  first  four. 

16 
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months  of  1919.  The  "  investment  '^  figures  used  represent 
actual  construction  costs,  including  certain  intangibles  such 
as  injuries  during  construction,  law  expenditures  and 
interest  during  construction,  totaling  in  all  less  than  $10,000. 
No  allowance  has  been  made  for  working  capital  or  materials 
and  supplies. 

TottU  Oro8»       cent  of 

Jnv99tfMnt  Revenues  expenses  income       return 

1910  1122,965.90    |28,5S1.07    |17,845.21    $11,235.86   9.14 

1911  123,702.00  29,464.40  19,895.62  9,568.78  7.73 

1912  123,920.58  30,012.99  20,238.06  9,774.93  7.89 

1913  124,796.28  33,994.40  20.764.77  13,229.68  10.60 

1914  125,172.84  33,810.72  18,024.63  15,786.09  12.61 

1915  126.172.84  31.894.07  18.748.85  13,145.72  10.60 

1916  125,172.84  84,648.49  19,813.62  14,834.87  11.85 

1917  125,218.77  83,382.47  22,931.37  10,451.10  8.36 

1918  125,256.76  31,697.70  29,717.47  1,980.23  1.58 

11,121,378.80  $99,997.21 

Ayerage. ...       8.92 

1919  foar  months.  January  1  to  April  30,  1919 : 

Reirennes $10,804.86 

Operating    expenses $9,170.58 

^azes  ..........  472  91 

Depredation  reserve  based  on  SH%  of  gross 

income 378.17  10,021.66 

Return   $783.20 

Investment $125,917.75 

Ratio  of  return .0062 

If  the  larger  ratios  for  depreciation  reserve  as  urged  by 
the  company  on  the  hearings  are  applied,  $1528.77  will  be 
added  to  expenses  and  the  above  return  of  $783.20  becomes  a 
deficit  of  $745.57,  producing  a  return  of  minus  .0059. 

The  Clinton  line  has  had  until  recently  a  high  earning 
value  to  the  respondent  company,  and  if  this  case  grew  out 
of  a  request  of  the  company  for  an  increase  on  the  Clinton 
line,  as  such,  it  would  seem  that  such  increase  should  be 
deferred  a  reasonable  length  of  time  in  view  of  the  high 
average  rate  of  return  during  all  the  years  it  has  been  in 
operation.  But  as  the  increase  complained  against  is  not 
upon  the  Clinton  end  of  the  line,  but  is  simply  to  meet  the 
increased  rate  in  the  city  of  Utica,  and  as  the  returns  from 
the  Clinton  branch,  as  such,  for  the  year  1918  and  the  first 
part  of  1919,  show  that  the  company  is  not  now  making  an 
unreasonable  profit  from  its  operations  thereon,  it  would 
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seem  that  the  rate  as  fixed  in  the  schedule  should  be  per- 
mitted to  stand.  If  costs  again  become  normal  and  traffic 
continues  to  increase  on  the  Clinton  line,  the  time  may  come 
when  the  contract  rate  will  again  be  more  than  compensatory. 
When  such  a  time  arrives  the  Commission  can  if  the  facts 
warrant  reduce  the  fare  below  the  contract  rate. 

The  rate  of  fare  between  the  village  of  Clinton  and  the 
Golf  Club  Loop  in  the  village  of  New  Hartford  near  the 
city  of  Utica  should  remain  at  10  cents  with  a  15  cent 
round  trip ;  to  this  should  be  added,  for  a  through  fare,  the 
general  rate  for  the  city  of  Utica. 

An  order  has  been  made  accordingly. 

All  concur. 


484     Public  Ssaa^ioe  CoMMisatiON,  Sjeoond.  Diotbict 

In.  the  Matter  ofl  the  Complaint  of  RBeii>Ei<rTs  of  thk 
County  of  Chautauqjja  agamd  Thb  Chautauqua 
Tkaction  Company  and  Jamestowx,  Westfield  Aim 
NoKTiiwESTEdRN  Railboad  COMPANY  as  to  proposed 
increases  in.  paasoiger  rates..    [GaBe  Xo.  662.7.] 

Decided  November  26,  1919. 

AppearaTices: 

n<vrry  M,  Youngs^  Mayville,  as-  Attorney  for  Town  of 
Chautauqua  and  Village  of  Mayville. 

A.  D.  Falconer,  Jamestown,  and  H\  M.  Crosby,  Falconer, 
as  attorneys  for  complainants  in  the  village  of  Chautauqua 
and  vicinity. 

Cheston  A ,  Price,  Jamestown,  of  Counsel,  for  the  Corpora- 
tion Counsel  of  Jamestown. 

Fisher  &  Fisher,  Jamestown,  attorneys  for  respondents. 

Don  C.  Chase,  Mayville,  representing  complainants. 

A.  B.  Sheldori,  Sherman,  individually  and  as  attorney  in 
fact  for  Lura  Sheldon  Andrews  and  Nella  A.  Sheldon. 

Sdviiiel  A.  Carlson,  Mayor,  Ernest  Cawcroft,  Corporation 
Counsel,  and  Framk  H,  Appleby,  Member  of  Common  Coun- 
cil, representing  the  City  of  Jamestown. 

/.  A,  Powers,  Ashville,  representing  Ashville  complain- 
ants against  The  Chautauqua  Traction  Company. 

A.  N.  Broadhead,  Jamestown,  as  President  of  respondents. 

0.  H.  MaJtbie,  General  Manager  J.,  W.  &  JT.  W.  Railroad 
Company,  Jamestown;  F.  H.  Kibling,  Auditor  of  The  Chau- 
tauqua Traction  Company. 

Fennell,  Commissioner: 

On  June  10,  1918,  under  the  direction  of  the  United 
States  Railroad  Administration,  The  Chautauqua  Traction 
Company  and  the  Jamestown,  Westfield  and  Northwestern 
Railroad  Company  put  into  effect  a  new  schedule  of  rates 
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madfi  up  .on  the  standard  8  centB  a  .mile  ibasis.  .In  July  these 
tWD  roads  were  relinqniBhed  by  the  XJnited  Btatjes  Hailxoad 
Adxnmigtration,  and  on  Joily  20th  Aie  old  rates  were  tempo- 
xarily  restored.  On  July  :23ird  the  eompanies  filed  on  stadu- 
tory  notice  a  schefhile  practically  .reestablishing  the  rates 
originally  fixed  by  the  United  States  Eailrood .  AdministEa- 
tion.  These  rates  were  objected  to  and  hearings  were  .'held 
at  Jamestown  and  Albany. 

•For  brevity  The  Chautauqua  TractianiCompany  »will  here- 
inafter be  referred  to  as  the  Traction  company,  iind  tire 
Jamestown,  Westfield  and  Nouthwestem  .Railroad  Compaoay 
as  the  Railroad  company. 

The  Director  General's  order  fixing  a  ;rate  schedule  also 
required  the  cancellation  of  mileage  books  and  redemption 
of  unused  portions  of  same.  Upon  the  crelinquishment  of 
the  roads  some  of  the  former  owners  of -sach  books  demanded 
that  their  mileage  books  be  restored  to  thorn  nipon  their 
tretumingto  the  companiesthe  .redemption  price. 

The  sitting  Commissioner  ruled  that  as  to  imileage  book 
redemptions  completed  under  such  order,  and  While  the  roads 
were  under  the  Director  QeneoraP*  control,  the  transaction 
was  completed  under  federal  authority,  iiie  respective  rights 
thereupon  became  fixed,  and  the  OonrraisBion  was  without 
authority  to  revive  'them. 

As  to  mileage  tidcet  books  sold  prior  to  June  K),  191&, 
and  good  uirtil  used,  and  vftiich  had  not  been  redeemed,  the 
Traction  company  advised  "the  CommisBion  that  it  would 
iflrrange  to  honor  sucdi  mileage  books  of  its  issue,  also  books 
which  were  issued  during  the  'period  Jxdy  22  to  August  231, 
1918,  when  presented  for  passage. 

Carriers  should  provide  in  their  tariSs  reasonable  rules  to 
govern  sale  and  use  of  mileage  ticket  books,  bearing  in  mind 
that  the  price  for  which  sold  as  well  as  rules  governing  tisb 
may  not  only  be  subject  to  change  upon  complaint  to  the 
'Commission  but  also  bv  the  carrriers  themselves ;  and  to.  avoid 
'such  discrimination  and  preference  as  is5prdhibitedT)y)lHW  ib 
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well  as  to  avoid  complaints  and  annoyances  to  and  diasatia- 
faction  by  patrons,  carriers  should  not  sell  such  ticket  books 
good  for  use  longer  than  one  year  from  date  of  sale,  such 
limit  being  so  qualified  as  to  provide  in  substance  that  in  case 
the  sales  price  is  lawfully  changed  before  expiration  of  time 
limit  such  ticket  will  not  be  honored  for  transportation,  but 
the  unused  portions  will  be  redeemed  pro  rata. 

It  appears  that  about  the  year  1904  a  line  of  railroad  was 
built  and  equipped  for  operation  by  electricity,  extending 
from  a  point  in  the  village  of  Lakewood,  N.  Y.,  intersecting 
the  tracks  of  the  Jamestown  Street  Railway  Company,  here- 
inafter called  the  Jamestown  company,  along  the  west  side  of 
Chautauqua  lake  to  and  through  the  village  of  Mayville  and 
beyond  to  the  'New  York  Central  railroad  depot  in  the  village 
of  Westfield,  N.  Y.,  a  distance  of  about  twenty-seven  miles. 

Mr.  A.  N.  Broadhead  of  Jamestown,  N.  Y.,  a  member  of 
the  firm  of  Wm.  Broadhead  &  Sons,  representing  himself 
and  other  members  of  Wm.  Broadhead's  family,  constructed 
this  road  and  financed  the  construction,  and  when  completed 
it  was  turned  over  to  The  Chautauqua  Traction  Compaaiy. 
From  the  banning  of  its  operation  the  cars  of  the  Traction 
company  ran  between  its  connection  with  the  tracks  of  the 
Jamestown  company  in  Lakewood,  N.  Y.,  and  the  James- 
town company's  common  center  terminal  in  the  city  of 
Jamestown  over  tracks  owned  by  the  Jamestown  company. 

The  railroad  now  owned  and  operated  by  the  Railroad 
company  was  formerly  a  steam  railroad  operating  between 
Jamestown,  N.  Y.,  along  the  east  side  of  Chautauqua  lake  to 
and  through  Mayville  and  beyond  to  the  New  York  Central 
depot  in  Westfield,  N.  Y.,  a  distance  of  about  thirty-two 
miles,  with  a  branch  line  extending  from  Mayville  south 
along  the  shore  of  Chautauqua  lake  to  Chautauqua,  N.  Y., 
a  distance  of  about  three  miles.  This  company's  passenger 
terminal  in  Jamestown  was  located  at  a  point  known  as  the 
boat  landing.  It  had  freight  terminals  and  facilities  in  and 
around  the  boat  landing  and  beyond  across  the  Erie  Railroad 
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Company's  tracks  to  and  around  its  freight  depot  situate  on 
Steel  street,  Jamestown,  N.  Y. 

In  the  Fall  of  1913  this  road  was  sold  at  receiver's  sale, 
and  later  purchased  by  Mr.  A.  N.  Broadhead,  representing 
the  Broadhead  family,  and  immediately  work  was  com- 
menced to  rehabilitate  and  equip  for  operation  by  electricity 
that  portion  of  the  road  from  the  boat  landing  in  Jamestown 
to  the  New  York  Central  depot,  Westfield,  N.  Y.  The  branch 
line,  Mayville  to  Chautauqua,  was  leased  to  The  Pennsyl- 
vania Eailroad  Company,  and  the  freight  tracks  and  termi- 
nals in  Jamestown  were  leased  to  the  Erie  Railroad  Com- 
pany, the  Broadhead  interests  financing  the  reconstruction. 
When  operation  by  electricity  began,  the  cars  of  this  com- 
pany were  operated  in  Jamestown  from  the  boat  landing  ter- 
minal over  the  Jamestown  company's  tracks  to  the  common 
street  car  center  in  the  city. 

The  affairs  of  the  Traction  company,  Eailroad  company, 
and  Jamestown  company  appear  to  be  so  closely  related  that 
they  may  be  considered  a  family  system. 

Repeated  effort  has  been  made  to  have  the  Traction  com- 
pany and  the  Railroad  company  make  agreements  between 
said  companies  and  the  Jamestown  company  covering  right 
to  use  tracks,  terminal  facilities,  etc.,  and  file  same  with  the 
Commission.  Promises  have  been  made  so  to  do,  but  no 
agreements  have  as  yet  been  filed. 

The  restriction  of  the  public  use  of  a  utility  caused  by  a 
substantial  increase  of  fare  is  shown  by  a  statement  prepared 
from  the  reports  of  these  companies  filed  with  the  Commis- 
sion. 

Ptustnger  Retenve: 

October  1,  1917,     October  /,  1918, 

to  to 

AprU  1,  1918         April  1,  1919 

Traction  company $38,171.76  $38,603.10 

Railroad  company 46.070.88  53,217.46 

Number  of  Pataenger  Faree  Collected: 

Traction  company 203 ,  738  161.517 

Railroad  company 164,201  120.808 


Ifureaee 

Decreaae 

$401.33 

6.246.57 

132,221 
43.303 
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From  the  Teeord  it  appears  tiaot  th«Be  comptmies  eapeeted 
the  new  tariffs  would  result  in  inGJpefuizig  their  revmme  a£ 
^^proximately  20  per  ceat  with  a  loas  in.iiuiiiber  of  paas^^rs 
of  approximately  10  per  cent.  The  foregoing  repreaenting 
actual  operation  shows  that  the  expectation  of  these  carrieois 
^ns  far  from  being  realized,  i;he  Traction  company  skom- 
ixtg  le&B  than  2  per  cent  increase  in  reyenue  with  a  45  per 
cent  decrease  in  the  number  of  paseengBcs  carried ;  and  tiie 
Bailxoad  company  a  13  per  cent  increase  in  revenue  willi 
more  tiian  25  per  cent  decrease  in  the  number  of  passengers 
earned. 

At  the  hearing  April  1,  1919,  the  situation  then  obtain- 
ing was  considered,  and  it  was  pointed  out  that  a  lai^e  num- 
ber of  fares  had  been  increased  from  5  cents  to  10  cents, 
owing  to  the  increase  in  the  base  rate  from  5  cents  to  10 
cents,  and  that  possibly  the  loss  in  the  number  of  passengers 
might  to  some  extent  be  due  to  that  fact,  and  the  companies 
were  requested  to  change  their  minimum  fare  from  10  eents 
to  5  cents;  this  was  done  under  an  effective  date  of  May  12, 
1919,  the  Commission  by  special  permission  authorizing 
such  ohange  on  short  notice. 

The  tariffs  of  these  companies,  as  can*ected,  now  pro- 
vide one-way  fares  based  on  a  rate  per  mile  of  3  cents, 
minimum  fare  5  cents,  except  that  between  any  two  points 
wholly  within  the  limits  of  any  city  or  village  the  far©  is 
5  cents.  Departure  therefrom  is  made  by  the  Traction  com- 
pany in  its  fare  between  Jamestown  and  Lakewood,  also 
between  Chautauqua  and  Mayville,  and  because  of  these 
departures  it  results  in  making  many  of  the  through  fares 
higher  than  the  sum  of  the  intermediate  fares.  It  has 
also  been  disclosed  that  the  mileage  used  by  the  Traction 
company  in  computing  its  fares  in  many  instances  is  not 
accurate  and  should  be  corrected.  To  do  this  it  was 
found  necessary  to  have  a  line  survey  made  from  Lakewood 
to  Westfield.    This  was  done  and  the  corrected  mileages 
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filed  with  this  Commission  in  September,  and  the  company 
will  be  directed  to  adjust  its  rate  schedule  accordingly. 

The  station  Clifton  on  the  Kailroad  company's  line  is  2.1 
miles  from  the  traffic  center  and  just  within  the  limits  of 
the  city  of  Jamestown,  with  a  fare  of  5  cents.  The  Railroad 
company's  fares  from  Jamestown  to  Fluvanna-Elmhurst  and 
all  points  on  its  line  north  thereof  are  computed  at  rate  of 
S  cents  per  mile  on  mileage  fi-om  the  Jamestown  traflSc  cen- 
ter and  because  thereof  it  makes  such  fares  higher  than  the 
sum  of  the  intennediate  to  and  from  Clifton.  Adjustment 
in  fares  should  be  made  in  accordance  with  the  forgoing, 
and  the  order  in  this  proceeding  will  so  provide. 

In  August,  1918,  and  to  July,  1919,  the  Jamestown  com- 
pany's fare  was  5  cents  between  any  two  points  in  the  city 
of  Jamestown ;  thereafter  it  became  7  cents.  Because  the 
ownership  and  operation  of  these  three  roads  has  been  in  the 
same  family,  no  contracts  were  made  setting  forth  the  terms 
on  which  the  line  used  the  tracks,  terminal  facilities,  etc., 
interchangeably.  The  operation  in  the  city  of  Jamestown 
of  the  Traction  company  and  the  Railroad  company  have 
been  treated  as  separate  from  the  Jamestown  company,  and 
are  so  treated  herein.  But  some  contracts  must  soon  be  made 
and  filed.  The  city  operations  of  these  two  interurban  lines 
are  either  Jamesto^Ti  system  operations,  or  should  be  carried 
on  by  virtue  of  and  under  trackage  contracts.  If  the  former, 
then  a  7  cent  fare  and  transfer  privilege  attaches;  if  the 
latter,  then  the  operation  is  a  separate  matter,  a  5  cent  fare 
obtains  and  no  transfer.  This  point  is  covered  in  tie 
accompanying  order. 

Statements  prepared  from  the  reports  filed  with  this  Gom- 
migsion  by  the  Traction  company  and  the  Railroad  company 
are  attached,  marked  Schedule  "A"  and  Schedule  "  B/'  and 
ahow  in  detail  for  the  year  commencing  July  1,  1917,  and 
ended  June  30,  1918,  and  the  year  commencing  July  1, 
1918;  and  ended  June  30,  1919,  the  income  from  operation 
and  other  sources  and  the  dednctions  therefrom.     I>uring 
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the  year  ended  June  30,  1919,  the  rates,  fares,  and  charges 
involved  in  this  proceeding  were  in  effect  except  for  approxi- 
mately one  month,  and  analyzing  these  statements  it  appears 
for  the  Traction  company  — 

(a)  That  during  such  period  of  time  its  passenger  revenue  was 
increased  as  compared  with  corresponding  preceding  year  but  $4846.59, 
and  that  its  revenues  from  other  sources  decreased  $5720.67,  a  net  loss 
in  income  frpm  operation  of  $874.08. 

(&)  That  there  were  increases  in  its  operating  expenses  of  $6001.84; 
in  taxes  $1313.63;  in  interest  on  imfunded  debt  $4062.51. 

(c)  That  its  total  gross  income  from  operation  was  $131,730.33, 
which  sum  was  not  sufficient  to  pay  its  operating  expenses  of  $133,836.55 
in  the  amount  of  $2106.22,  and  adding  to  such  amount  $12,743.09  for 
taxes  accrued,  $30,000  interest  on  funded  debt,  and  $36,073.26  interest 
on  unfunded  debt,  there  is  a  deficit  for  the  year  of  $79,922.57,  which 
amount  is  $12,252.06  greater  than  was  such  deficit  for  the  corresponding 
previous  year. 

The  statement  for  the  Railroad  company  shows  — 

.  (a)  That  during  such  period  of  time  as  compared  with  corresponding 
previous  year  its  passenger  revenue  was  increased  $14,736.57;  that  its 
revenue  from  other  operations  decreased  $9124.71;  and  that  its  non- 
operating  revenue  increased  $27,090.04.  The  amount  shown  as  non- 
operating  inconre  is  largely  in  excess  of  that  which  would  obtain  in 
any  year's  operation.  That  this  sum  appears  at  this  time  is  due  to 
adjustment  made  by  the  Commission  in  this  company's  capital  accounts. 
It  represents  largely  lease  moneys  which  were  paid  by  the  Erie  and  the 
Pennsylvania  Bailroad  companies  during  period  1913  to  January  1, 
1919,  which  were  not  shown  in  the  company's  accounts  prior  to 
January  1,  1919. 

( h )   That  there  was  an  increase  in  its  operating  expenses  of  $817.82. 

(c)  That  its  total  gross  income  from  operation,  excluding  $2S,515 
amount  of  abnormal  non-operating  income,  was  $1^7,047.82,  and  deduct- 
ing therefrom  the  amounts  for  operating  expenses  $139,158.65;  for 
taxes  $5400;  interest  on  funded  debt  $25,783.53;  and  for  rents,  interest 
on  unfunded  debt,  and  other  deductions  $3283.48,  there  was  a  deficit  of 
$6577.84. 

It  is  not  necessary  in  this  case  to  go  into  the  question  of 
valuation  and  reasonable  return  as  it  is  clear  from  the  fore- 
going that  the  gross  operating  income  of  these  companies 
during  the  period  of  the  year  commencing  July  1,  1918, 
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and  ended  June  30,  1919,  was  not  sufficient  to  pay  their 
operating  expenses  and  fixed  charges.  Moreover,  the  evi- 
dence in  this  case  shows  that  none  of  the  corporate  officers 
or  the  general  manager  was  paid  any  sum  for  their  services, 
nor  were  any  amounts  for  such  services  included  in  any 
charge  against  the  income  of  these  companies. 

The  number  of  passenger  fares  collected,  tickets  and  cash, 
as  shown  by  the  reports  of  these  companies  was  for  years 
ended  June  30th,  as  follows : 

Traction  Company    Railroad  Company 

1914 945 . 171  

1915 849,010  

1916 733,017  401,872 

1918 658 , 654  407 , 546 

1919 433,378  324,282 

This  shows  that  the  number  of  passengers  carried  by  the 
Traction  company  has  since  1915  been  less  each  year  than 
it  was  for  the  preceding  year,  the  loss  as  between  1915  and 
1919  being  more  than  50  per  cent,  and  as  between  1918  and 
1919  approximately  34  per  cent. 

Prior  to  the  year  1919  the  Railroad  company  showed  no 
loss  in  the  number  of  passengers  carried,  but  as  between 
1918  and  1919  the  loss  was  approximately  20  per  cent. 

The  effect  which  the  increased  fares  applying  substan- 
tially from  July  1,  1918,  to  June  30,  1919,  inclusive,  had 
upon  the  number  of  passengers  carried  is  more  clearly 
reflected  by  comparing  the  number  carried  for  each  quarter 
of  a  year  ended  June  30,  1919,  with  corresponding  quarter 
of  the  previous  year. 

Traction  Company:  Per  een  t 

1917  1918  of  lo»9 

July  to  September 243.496  162.379  33 

October  to  December 160,950                76,125  52 

1918  1919 

January  to  March 132,788  85,392  35 

April  to  June 121,420  109.482  9 

Railroad  Company:  Par  cerU 

1917  1918  of  low 

July  to  September 167,989  113.703  32 

October  to  December 79,833  60,423  24 

1918  1919 

January  to  March 66,379  60,385  g 

April  to  June 93,344  89,771  4 
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Beyond  any  question  these  companies  should  without 
delay  give  careful  consideration  to  the  facts  disclosed  in 
this  proceeding.  A  deficiency  in  revenue  exists  and  has 
existed,  increasing  each  year  for  a  long  period  of  time. 
Such  deficit  now  prmounts  to  $288,985.28  for  the  Traction 
company  and  $156,017.50  for  the  Railroad  company. 

The  fixed  capital  account  of  the  Traction  company 
amounts  to  $1,201,614.12  and  of  the  Railroad  company  to 
$1,267,132.24,  a  total  of  $2,528,746.36.  The  honds  of  the 
former  funount  to  $600,000,  and  of  the  latter  $1,000,000 
anthorized  but  not  issued.  The  item  of  $25,783.53,  above 
mentioned,  stated  to  be  interest  on  "  funded  "  debt  of  the 
Railroad  company,  is  for  interest  on  short  term  notes  which 
are  to  be  tnken  up  with  proceeds  of  said  bonds  when  issued. 
With  a  total  investment  in  these  closely  allied  troUev  roads 
of  over  two  and  a-half  millions  of  dollars,  and  bonds  of  one 
million  six  hundred  thousand  dollars,  and  producing  with 
this  margin  of  nearly  a  million  dollars  a  deficit,  as  above 
sho^vn,  discloses  a  condition  which  only  the  corporations  • 
themselves  can  correct. 

In  a  similar  case  [Petition  of  Fishhill  Electric  Railway 
Company,  decided  March  27,  1919,  Opinion  No.  396]  it 
was-  stated  "  This  Commission  mav  make  an  order  for  an 
increase  —  that  is  the  exercise  of  a  legal  power,  but  it  can 
not  create  a  demand  for  service  at  the  new  rate  —  that  is 
the  result  of  an  economic  law.  A  requested  increase  may 
apparently  be  justified  because  of  a  lack  of  reasonable 
return ;  and  yet  the  increase  asked  might  if  granted  actually 
result  in  a  decreased  instead  of  an  increased  revenue.  Where 
a  deficiency  in  revenue  must  be  met,  the  real  problem  is 
to  find  and  fix  the  rates  that  will  permit  the  most  people  tx) 
ride  and  still  be  high  enough  to  cover  costs.  These  rates 
may  well  be  called  the  economic  rates.  Lesser  rates  spell 
bankruptcy-;  higher  rates  mean  reduced  opei'a4'ing  revenue- 
and  a  similar  result.  When  these  rates  are  finally  found 
they  measure  the  economic  demand  for  trolley  service  in 
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tlifft  commtinitN'.  If  the  service  is  more  extensive  or  more 
expensive  than  such  demand  requires,  then  the  system  to 
become  and  remain  solvent  must  scale  sufficient  assets  or 
abandon  enough  of  its  tracks,  or  both,  to  reduce  the  outgo. 
The  income  has  reached  its  limit  at  that  point." 

In  view  of  tlie  equity  of  about  a  million  of  dollars  on 
which  the  owners  of  these  corapnnies  are  getting  a  deficit 
instead  of  a  return,  it  must  be  held  that  the  rates  com- 
plained against  are  not  unreasonable.  Certain  changes, 
however,  should  be  made  on  account  of  the  change  in  mileage, 
as  shox\Ti  by  the  recent  survey;  also  to  bring  the  long  and 
short  haul  rates  into  adjustment. 

An  order  has  been  made  accordingly. 

All  concur. 

SCHEDULE  "A,"  CHAUTAUQUA  TRACTIOX  COMPANY: 

Statement  showing  income  from  operation  and  other 
sources  and  deductions  therefrom  for  period  July  1,  1918, 
to  June  30,  1919,  as  compared  with  the  period  July  1,  1917, 
to  June  30,  1918: 


Item 

July  1,  1917, 

to 
June  30,  1918 

July  1,  1918, 

to 
June  30,  1919 

Increase 

Decrease 

Income: 
T*tuuu*nBfT  revenue 

DoUare 

98.902.41 

33,702.00 

DoUare 
103,749.00 
27,981.33 

DoUart 
4,846.59 

DoUare 

Ot.)i<>r  rpventlfi 

5,720.67 

Totals 

132,604.41 

131,730.33 

874.08 

Deduetiona: 
Total  operating  expenses 

^nvoa  Mf*/*niMl               ............. 

127,834.71 
11.429.46 
30.000.00 
31,010.75 

133.836.55 
12.743.09 
30.000.00 
35,073.26 

6,001.84 
1.313.63 

i',b62.5i 

X  mXVB  a*.crue\A  'j'jJV 

Interest  on  funded  debt 

Interest  on  unfunded  debt 

Totals 

200,274.92 

211.652.90 

11,377.98 

Net  Income: 
Deficit 

67.670.51 

79.922.57 

12.252.06 

SCHEDULE     "B,»     JAMESTOWN",     ^^^ESTFIELD     AND     NORTH- 
WESTERN : 

Statement    showing    income   from    operation    and    other 
sources  and  deductions  therefrom  for  period  July  1,  1918, 
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to  June  30,  1919,  as  compared  with  the  period  July  1, 1917, 
to  June  30,  1918: 


Item 


July  1. 1917. 

to 
June  30,  1918 


July  1. 1918. 

to 
June  80,  1919 


Increaae 


Income: 

Paasenger  revenue 

Other  operating  revenue. 
Nonroperating  income. . . 


Totola 

Lees  abnormal  non-operating  in< 
oome 


Totals. 


Deductions: 

Total  operating  expeoBtB 

Tazee  accrued 

Interest  on  funded  debt 

Rents,  interest,  and  all  other  de- 
ductions, excluding  interest 
accrued  on  funded  debt 


Totals. 


Net  inoome,  profit. 
Net  income,  deficit 


DoUar$ 
116.943.68 
44,442.28 
1.424.96 


162.810.92 


138.340.83 
5.400.00 


5.414.41 


149.155.24 


13.655.68 


Dottare 
131.730.25 
85.317.57 
28.515.00 


Dollan 
14.786.57 

27i666!64 


Dottar$ 
9.'i24!7i 


195.662.82 
28.515.00 


41.876.61 


9,124.71 


167.047.82 


139,158.65 

5.400.00 

25,788.53 


3,283.48 


817.82 
25i783!58 


2,130.92 


173.625.66 


24.470.42 


6.577.84 
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In  the  Matter  of  the  Complaint  of  Edwakd  M.  Kbieb  of 
Freeport,  L.  I.,  against  Nassau  and  Suffolk  Lighting 
Company  as  to  the  shutting  off  of  gas  service  from  com- 
plainant's residence,  and  refusal  to  restore  such  service. 
[Case  No.  7107.] 

Decided  December  2,  1919. 

Appearances: 

Henry  MacDonald,  Esq.,  attorney  for  respondent, 
WUliam  Rappeport,  Esq.,  auditor,  and  Cyrus  Stewart, 

Esq.,  as  construction  foreman,  of  respondent. 

Babhite,  Commissioner: 

A  former  customer  of  the  Nassau  and  Suffolk  Lighting 
Company  makes  complaint  that  the  company  has  shut  off 
the  gas  service  from  his  residence  and  refuses  to  restore  the 
sama  The  facts  are  as  follows :  The  customer  in  question 
had  neglected  to  pay  his  monthly  bills  as  required  by  the 
rules  of  the  company.  Orders  were  given  by  the  proper 
official  to  cut  off  the  service.  The  foreman  to  whom  the 
order  was  given,  before  beginning  the  work  as  directed,  went 
to  the  office  to  ascertain  if  the  bill  had  been  paid  and  found 
that  the  amount  was  still  due  to  the  company.  The  work- 
men employed  for  that  purpose  dug  down  in  the  street  to  the 
service  pipe  leading  from  the  main  to  the  consumer's  dwell- 
ing and  disconnected  the  same.  There  was  no  curb  cock,  so 
that  the  method  employed  was  the  only  way  that  the  discon- 
nection could  be  made  outside  of  the  customer's  property. 
The  company  claims  that  previously  permission  to  enter  the 
house  and  remove  the  meter  had  been  demanded  and  refused. 
While  the  men  were  at  work  the  wife  of  the  customer  went 
to  the  office  of  the  company  and  paid  the  amount  due. 
When  she  returned  the  disconnection  had  been  made  and 
the  work  finished.     The  company  now  demands  a  deposit 
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of  $25  before  restoring  service,  to  pay  for  the  expense  of 
diseonnectiag  the  pipes  and  coimecting  them  for  further 
use.  Our  view  of  the  matter  makes  it  unnecessary  to  deter- 
mine whether  the  required  charge  is  reasonable  in  amount. 

Under  sections  62  and  63  of  the  Transportation  Corpora- 
tions Law,  the  complainant  is  entitled  to  have  his  service- 
restored  within  ten  days  after  he  makes  a  written  applica- 
tion, and  in  addition,  if  the  company  so  requires,  he 
deposits  a  reasonable  sum  as  security  for  the  service  for 
two  calendar  months.  Section  62  also  provides  that  if 
required  by  the  company  the  applicant  shall  deposit  with 
the  corporation  a  sum  of  money  sufficient  to  pay  the  cost 
of  his  portion  of  the  pipe  or  wire  required  to  be  laid  and 
the  expense  of  laying  such  portion. 

Section  65  of  the  Transportation  Corporations  Law  also- 
provides  that  if  any  person  supplied  with  gas  refuses  to  pay 
the  remuneration  due  for  the  same,  the  company  may  pre- 
vent the  gas  from  entering  the  premises  of  the  consumer,  and 
the  employees  of  the  company  may,  between  the  hours  of 
8  o'clock  a.  m.  and  6  o'clock  p.  m.,  enter  the  premises  and. 
may  disconnect  any  meter  or  other  property  from  the  mains. 

If  we  examine  the  schedules  and  the  rules  and  regula- 
tions of  the  company  filed  with  this  Commission,  we  find 
only  two  provisions  which  require  notice:  One  is  to  the 
effect  that  a  charge  will  be  made  for  all  work  done  on  con- 
sumer's premises ;  and  the  other  is  practically  a  reiteration 

of  the  terms  of  the  statu^^,  and  provides  that  the  company's 
agents  shall  have  the  right  of  free  access  to  the  consumer's 
premises  at  all  reasonable  times  for  the  purpose  of  inspect- 
ing, reading,  or  exchanging  the  meter  or  removing  the  com- 
pany's property.  An  examination  of  the  statutes  and  of  the 
company's  rules  and  regulations  shows  no  warrant  for  a 
charge  to  restore  service  to  the  complainant.  "No  work  is. 
required  upon  the  customer's  premises ;  the  pipe  was  discon- 
nected in  the  street;  there  is  no  necessity  for  furnishing  or 
re-laying  any  new  or  additional  pipe. 
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When  the  oomplamant  refused  to  pay  hie  accoimt  the 
company  had  the  right,  under  the  statute,  to  rcrf use  to  fur- 
nish him  with  gas,  and  die  law  'pointB  the  ^way  in  -which 
the  premises  may  be  disconnected  from  the  oompany's  mains, 
and  althoitgh  the  eustomer  may  ha^re  refused  a<K;e6s  for  the 
purpoie  of  Temoving  the  meter  or  doing  other  necessary 
work,  yet  by  invoking  the  aid  of  the  courts  entrance  could 
have  been  forced.  The  company  did  not  adopt  the  method 
provided  by  statute  but  followed  a  course  of  its  own.  The 
statute  may  provide  a  way  which  is  inconvenient,  or  as 
expressed  by  the  attorney  for  the  company  upon  the  hear- 
ing, "  almost  impracticable/'  but,  nevertheless,  the  method 
provided  by  statute  must  be  followed  if,  as  here,  reimburse- 
ment is  asked  for  the  expense  incurred,  and  then  such 
expense  can  only  be  made  good  when  the  statute  provides  for 
such  course. 

The  complainant  is  entitled  to  be  again  furnished  with 
gas  upon  complying  with  such  conditions  as  the  law 
authorizes  the  company  to  impose. 

All  concur. 
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• 

In  the  Matter  of  the  Complaint  under  sections  71  and  72, 
Public  Service  Commissions  Law,  of  the  Trustees  of 
THE  Inooepobated  Viulage  OF  Bath,  Steubcn  county, 
against  The  Bath  Electbio  and  Gas  Light  Company 
as  to  increase  in  rate  for  gas.  Also  complaint  of  the 
company,  in  its  answer,  asking  that  the  increased  rate  be 
sustained.     [Case  No.  6531.] 

Decided  December  2,  1919. 

Appearances: 

Floyd  W.  Annabel,  Bath,  for  the  Truste^^s  of  the  Village 
of  Bath. 

Theodore  J.  Grayson,  1327  Real  Estate  Trust  Building, 
Philadelphia,  Penna.,  for  respondent. 

FennelLj  Commissioner: 

It  appears  in  this  case  that  the  company  first  started 
in  business  in  1854,  was  incorporated  in  1883,  and  con- 
solidated with  the  Electric  Illuminating  and  Power  Com- 
pany in  1900.  It  formerly  furnished  both  gas  and  elec- 
tricity. On  August  5,  1908,  the  Public  Service  Commis- 
sion granted  permission  and  approval  to  construct  and  to 
exercise  certain  franchises  to  the  Citizens  Electric  Service 
Company  of  Bath.  For  the  reasons  given  by  Chairman 
Stevens  in  his  Opinion  in  that  case,  the  Citizens  company 
was  permitted  to  construct  and  operate  an  electric  plant  in 
the  village  of  Bath  although  at  that  time  the  respondent  com- 
pany herein  was  furnishing  gas  and  electricity.  In  1914 
[Opinion  No.  191,  Case  No.  4404]  a  municipal  plant  was 
authorized.  Because  of  the  operation  of  the  municipal 
plant  the  respondent  company  gradually  lost  all  of  its 
electric  business  and  is  now  furnishing  only  gas. 

The  company's  condition  is  indicated  by  the  following: 

Bonds  at  5  per  cent,  due  1940 $140,000.00 

Capital  stock 100,000.00 

Bills  payable 81.600.00 

Accrued  interest 23.333.38 

$294,933.83 


J 
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Adding  some  smaller  items  brings  this  total  to  about 
$300,000,  which  is  about  twice  the  value  claimed  by  the 
company  and  six  times  that  conceded  by  the  village. 

The  company  claims  it  is  entitled  to  a  return  upon 
$152,379.70  consisting  of  — 

Invested  capital    1104,879.70 

and  Intangible  capital  as  follows : 

Development  expenses,  estimated  at flO.OOO 

Accrued  depreciation  unearned,  estimated...  25,000 

Deficiency    of    return    on    8    per    cent    basis, 

estimated 12,500 

47,500.00 

$162,879.70 

The  company  also  claims  its  operating  expenses  for  1918, 
including  taxes  and  uncollectible  bills,  and  which  amounted 
to  $17,617.65,  were  necessary  and  reasonable. 

The  village  urges  that  the  investment  is  not  in  excess  of 
$56,569,  and  refuses  to  accept  the  items  of  $10,000  for 
development  expenses,  $25,000  for  accrued  depreciation, 
and  $12,500  for  deficiency  of  return.  The  village  also 
insists  that  the  proper  operating  expenses,  including  taxes 
and  uncollectible  bills,  should  not  exceed  $13,352.24. 

Having  in  mind  the  claims  of  both  sides,  and  working 
with  the  annual  report  for  1918  (this  report  is  based  on 
figures  determined  in  previous  capitalization  cases),  the 
fixed  capital  account  is  as  follows: 

Land  devoted  to  gas  operations $350.00 

General    equipment 872 .  58 

Works  and  station  structures 12,134. 14 

Holders 9,556.32 

Famaces,  boilers,  and  accessories 1 ,090.38 

Miscellaneous  power  plant  equipment 854.46 

Water  gas  sets  and  accessories 6,277.56 

Purification   npparatus 2 ,000. 00 

Accessory  equipment  at  works 2 ,  112 .  27 

Trunk  lines  and  mains 20,230.64 

Oas  services 6,822.55 

Gas  meters 8,482.15 

Gas  meter  installation 607.61 

Gas  tools  and  Implements 415 .  00 

Gas    laboratory    equipment . . . .  18 .  29 

Eniclneerlng  and  superintendence 5 .  05 

Injuries  during  construction 50. 50 

|6i5,883.40 
Allowance  for  working  capital 6 . 500. 00 

Total    investment. . <. 172.888.40 

The  three  item^  of  intangible  capital  can  not  well  be 
allowed  in  this  case. 
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Where  no  ]  roof  is  given  a8  to  the  actual  development 
expenses,  either  at  the  tinie  of  the  development  of  the  busi- 
ness or  at  any  time  since,  a  mere  estimate  of  what  mi^t 
be  appropriate  for  some  new  company,  just  starting  in,  is 
not  sufficient.  There  is  no  proof  to  show  that  any  such 
amount  m-er  was  expended.  If  such  amount  was  exp^ided, 
there  is  nothing  to  show  that  it  was  not  absorbed  from  rates 
in  the  earlier  years  of  the  operation  of  the  company.  This 
•estimated  expenditure  can  not  be  allowed. 

The  company's  claim  to  an  addition  to  its  capital  account 
of  $25,000  to  measure  the  accrued  depreciation  of  the  plant, 
•but  which  accrued  depreciation  has  not  been  met  because 
of  lack  of  earnings,  can  not  be  allowed.  This  company  has 
met  very  severe  financial  difficulties,  and  it  mav  well  be 
that  it  can  not  meet  its  interest  charges  and  set  aside  a 
sufficient  sum  for  up-keep  of  plant.  Inasmuch  as  its  bonded 
debt  is  nearly  twice  as  large  as  its  valuation  and  the  com- 
pany is  entitled  to  a  return  oaily  upon  the  valuation,  it  can 
readily  be  seen  that  there  was  no  margin  to  work  on  and 
jio  inducement  to  set  aside  a  sufficient  reserve  for  accrued 
depreciation.  Some  small  amounts  have  been  set  aside  for 
6ucli  accruals,  but  these  amounts  ere  very  small  compared 
with  the  usual  and  customary  .amounts  set  aside  by  cwn- 
panies  engaged  in  the  same  business,  operating  plants  of  a 
^milar  size.  The  evidence  not  being  sufficient  to  determine 
the  actual  depreciation  of  the  physical  property,  and  the 
company  not  having  set  aside  a  xeasonable  amount  to  meet 
the  depreciation  accnial,  it  seems  best,  all  things  considered, 
in  this  case  and  at  this  time,  and  in  view  of  the  disposition 
orf  the  case  as  hereinafter  indicated,  to  make  no  deduction 
for  amortization  of  capital. 

In  such  a  cftse  as  this,  with  the  failure  to  make  provision 
for  accrued  depreciation,  the  company  should  not  be  entitled 
to  include  its  deficiency  of  return,  on  an  8  per  cent  basis, 
to  be  included  in  the  sum  on  which  it  is  entitled  to  earn 
further  returns.     This  company,  with  its  past  history  (see 


Bath  v.  Bath  Elegtbic  and  Gas  Lt.  Co.         501 

Opinion  above  cited)  and  under  existing-  circumBtances,  can 
not  expect  to  make  tbe  same  profit  which  a  company  having 
a  reasonably  modem  plant  and  without  the  overload  of  bonds 
should  make. 

While  this  company  is  entitled  to  a  reasonable  return  on 
the  value  of  its  property  used  in  the  public  service,  the 
public  is  entitled  to  have  the  company  keep  the  property  up 
to  date  and  to  expend  a  reasona})le  amount  for  renewals 
and  replacements.  A  fair  amount  to  set  aside  annually 
for  this  purpose  for  this  company  would  be  about  2^/^  per 
cent  on  its  fixed  capital  of  f$65,883,  or  $1647.  Therefore 
the  rates  permitted  in  the  accompanying  order  are  based 
upon  the  inclusion  and  expenditure  as  an  operating  expense, 
of  the  sum  of  $1500,  which  sum  it  is  expected  the  company 
will  annually  set  over  into  its  reserve  for  aecnied  deprecia- 
tion, and  which  reserve  it  will  continue  to  maintain  and  the 
funds  of  which  it  will  utilize  from  time  to  time  to  bring 
this  property  up  to  a  better  condition. 

The  amount  of  gas  made  during  the  yenr  1018  as  com- 
pai*ed  with  the  sales  shows  a  leakage  of  ap])roximately  15  per 
cent.  This  is  about  5  or  6  per  cent  greater  than  the  average, 
and  the  recognition  of  $1500  to  meet  accrued  depreciation 
as  an  annual  operating  expense  is  meant,  among  other 
things,  eventually  to  include  such  replacements  and  renewals 
as  will  cut  down  this  wastage  through  leakage. 

The  following  charges  for  expenses  may  well  be  ques- 
tioned, in  whole  or  in  part,  as  indicated: 

Item  1.     Bngineer  and  General  Manager's  salary $600.00 

This  Item  not  allowed.  A  plant  so  small  as  this  ought 
not  to  have  cbar^ed  aralnst  it  salary  for  an  enfsineer 
and  genernl  manager  who  has  his  headquarters  in  Phlla- 
delpfaia  and  looks  after  the  plant  from  long  range.  The 
condition  of  the  company  hardly  warrants  such  service. 

Itfem'2.     TBTew  on  electric  plant 300.00 

This  should  not  he  considered  as  a  charge  against  the 
gas  plant. 

Item  3.     Extra,  fees  for  tax  collection 60, 33 

rtem  4:     Generator  fael $2, 164 .00 

Interest  charges  on  delayed  payments  for  generator  fuel  19.25 

The  oomj^anyi  has- charged  WiS  lbs.  ofi  generator  fnol' 
per  M  cubic  feet  of  gas  made.      50  lbs.  of  fuel  per  M 
(Aould  be  mfBcient,  malclniir  a  deducttoa  of  32.25  per  cent 
from   $2,144.35.  of 691.55 

Item  5.     Gas   oil,    $4,769.69;     Interest    on    deferred   pay- 
ments for  gas  oil 3 .  84 
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The  company  has  chatted  gas  oil  to  the  extent  of  5.04 
gallons  per  M  cubic  feet  of  gas  made.  4.0  gallons  per  M 
cubic  feet  should  be  sufficient,  making  a  deduction  of 
20.64  per  cent  from  |4,740.85»  or 1980.38 

Total  deductions  from  the  company's  operating  expenses..  $2,645.85 

Allowing  $145.35  for  possible  variations  in  the  items 
relating  to  generator  fuel  and  gas  oil,  it  may  reasonably  be 
said  that  the  company's  expenses  for  1918  should  be  reduced 
by  $2500. 

Allowing  $380.50  for  possible  variations  in  the  items 
relating  to  generator  fuel  and  gas  oil,  it  may  reasonably  be 
said  that  the  company's  expenses  for  1918  should  be  reduced 
by  $2500. 

Using  the  valuation  of  $72,383.40,  and  making  adjust- 
ments as  above  mentioned  for  the  year,  the  following  is 
produced : 

Gross   revenue 118,027.63 

Operating  expenses 117,617.65 

Deduct  from  operating  expenses  for  reasons 
above   stated 2,500.00 

115,117.65 
Add  for  depreciation  reserve  for  reasons  above 

stated 1,500.00 

16.617.65 

Gross  Income 12,300.98 

Rate  of  return .031 

The  ao*ual  revenues  for  one  full  year  under  the  new 
rates,  August  1,  1918,  to  July  31,  1919,  amounted  to 
$20,186.01. 

Prior  to  August  1,  1918,  the  company's  rate  for  gas  was 
$1.50  per  thousand  cubic  feet  with  a  monthly  service  charge 
of  50  cents  and  a  discount  for  prompt  payment  of  15  cents 
per  thousand  cubic  feet.  Under  the  new  schedule  the  price 
is  $2.50  per  thousand  cubic  feet,  with  a  minimum  charge  of 
50  cents  per  month  and  a  discount  of  10  cents  per  thousand 
cubic  feet  for  prompt  payment.  No  service  charge  is 
included  in  the  new  schedule. 

On  December  81,  1918,  there  were  reported  to  be  585 
meters  in  service,  and  for  that  year  the  total  sales  of  gas 
were  9413  M  cubic  feet,  which  would  result  in  an  average 
monthly  consumption  per  meter  of  1.3  M  cubic  feet. 
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Such  a  low  average  consumption  indicates  that  there  are 
many  consumers  who  are  using  gas  in  quantities  at  or  about 
the  minimum.  The  consumers  at  or  slightly  above  the  mini- 
mum are  not  paying  their  equitable  share  of  the  ^'  readiness 
to  serve  "  expenses  of  the  company  because  the  amount  they 
pay  in  the  consumption  charge  is  so  smiall  as  not  to  absorb 
a  fair  proportion  of  such  expenses.  There  are  well  recog- 
nized expenses  of  a  gas  company  that  are  incurred  annually 
by  keeping  its  plant  connected  to  the  gas  fixtures  and  appli- 
ances on  consumers  premises  and  standing  always  ready  to 
serve  one  or  all  of  its  consumers  with  gas  at  any  time. 
These  expenses  are  in  addition  to  the  actual  cost  of  making 
the  gas  itself.  The  company  must  meet  its  operating  costs 
but  it  makes  little  difference  to  it  whether  the  revenue  comes 
from  "  minimum  bills  "  or  "  service  charges  ".  The  mini- 
mum charge  seems  to  be  unfair  to  the  consumers  who  are 
using  considerably  more  than  the  minimum. 

An  example  will  show  this.  Take  a  gas  company  about 
the  size  of  this  one,  and  assume  the  following  round  figures: 

Annaal  expenses. |18 ,000. 00 

Annual  *'  readiness  to  serve  "  expenses |3 ,000.00 

Number  of  meters SOO 

Price  of  gas  per  M  cu.  ft SI .  00 

Minimum  monthly  consumption  charge $0.50 

Annual  expenses  ($18,000)  less  "readiness  to  serve" 
($3000)  equals  gas  production  cost  ($15,000),  a  gas  pro- 
duction cost  ratio  of  83%  per  cent  and  "  readiness  to  serve  " 
cost  ratio  of  16%  per  cent.  Thus  in  the  cost  of  each  1  M 
cubic  feet  of  gas,  83%  cents  is  spent  for  making  gas  and 
16%  cents  is  spent  for  readiness  to  serve.  A  consumer  using 
600  cubic  feet  pays  50  cents.  He  pays  for  gas  one-half  of 
83%  cents,  or  41%  cents;  and  for  readiness  to  serve,  8% 
cents.  The  readiness  to  serve  expenses  ($3000)  divided  by 
the  number  of  meters  (500)  equals  $6  per  year  per  meter, 
or  50  cents  per  month.  Therefore,  the  consumer  who  uses 
600  cubic  feet  of  gas  and  pays  50  cents,  only  pays  toward 
the  readiness  to  serve  expenses  8^/^  cents  instead  of  50  cents. 
If  the  assumption  is  reasonably  accurate,  that  50  cents  a 
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month  is  a  fair  readiness  to  serve  charge,  then  such  a  con- 
sfumer  has  had  41%  cents  worth  of  gas  contributed  to  him. 
This  contribution  is  not  made  by  the  company  but  by  his 
fellow  consumers  in  proportion  as  they  use  larger  amounts 
of  gas.  It  may  be  intended  that  the  larger  consumers  should 
carry  the  smaller  ones,  but  it  is  doubtful  if  the  smaller  con- 
sumers will  want  or  permit  this  when  they  fully  understand 
the  matter. 

A  readiness  to  serve  charge  of  50  cents  per  month  should 
be  substituted  in  place  of  the  minimum  consumption  charge, 
making  the  rate  $2  per  M  cubic  feet,  with  a  readiness  to 
serve  charge  of  50  cents  per  month,  and  restoring  the  former 
discount  of  15  cents  per  M  cubic  feet  for  prompt  pa\Tnent. 

On  the  basis  of  such  a  revision  of  rates,  the  following 
estimate  for  the  year  191^  is  developed: 

Readiness   to   serve    charge   based    on   5S5   meters,   at   5d 

cents  per  month   $3,510 

9413  M  cubic  feet  of  gas,  at  $2 $18,826 

Less  discount  of  15  cents  per  M 1,412  17,414 

Total  revenue  from  gas |20 .  924 

Expenses  as  per  adjustment  outlined 16,618 

Gross    income $4, SI 6 

Return    on    $72,383 5.9% 

For  the  twelve  months  during  which  the  new  rate  was 
in  effect,  it  appears  that  sales  were  less  than  during  the  year 
1918,  the  total  revenues  being  $20,186,  and  the  lowest  pos- 
sible rate  $2.40  which  without  considering  minimum  charge 
would  allow  sales  of  not  more  than  8411  M  cubic  feet,  or 
approximately  1000  M  cubic  feet  less  than  during  the  year 
1918.  Using  such  sales  as  a  basis,  and  without  reducing 
the  number  of  meters  in  service,  the  estimate  for  a  year 
would  be  as  follows: 

Readtiness   to    wrve   charge  based   on    5S5    meters,    at   50 

cents  per  montii   $S, 510 

8411    M   cubic    foft   of   fxa-*  at    $2 $16,822. 

Less  discount  of  15  cents  per  M 1 ,262  15,560 

TnrtarT  rpvrmie  fh>m  gm« $W;0T9 

Exitenses  baaed  on  adjusted  cost  for  1918  less  7-^  cents-  j>*^r* 
M  m.  ft.  of  decreased  snles  (decreased  sales  l.O^O.'OOO" 
cubic   feet)     15, fM 

Oroas    inconiff    93. 20t 

Return  on   $72,3«3    4.4^ 
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I±  ouay  rfaiziy  >be  keld  thsit  the  abon*e  adcralatiems  -fthow 
itktt  neither  the  ^pcQeent  jrates  jicxr  those  'borein  firaggeoted 
.are  over  vaznpexiaatory.  Moweveo:,  they  are  ao  high  as  to 
ixiesirict  what  afaonld  he  "the  foil  vnoixctal  mae  of  such  -a  ^utility 
*to  the  puhlic  it  fierves  azid  ekow  that  the  high  water  mark, 
from  a  practical  standpoint,  haa  been  reached  if  not  already 
passed. 

The  sch^nle  of  ra'les  should  -be  modified  as  above  indi- 
cated by  providing  that  the  price  of  gas  shall  be  not  in 
excess  of  $2  per  M  cubic  feet,  with  a  service  charge  of  '50 
cents  per  month  and  a  discount  of  15  cents  per  M  cubic  feet 
for  .prompt  payment. 

An  order  has  been  made  accordingly. 

All  concur. 
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lu  the  Matter  of  the  Complaint  of  Eesidbnts  of  Thebesa, 
Jeiferson  county,  and  Othee  Places  against  United 
States  Kailboad  Administeation,  New  York  Centbal 
Eailboad,  asking  for  better  passenger  train  service  in 
Northern  New  York.  Application  for  rehearing.  [Case 
No.  7012.] 

Facts  of  the  case  discussed,  and  application  for  rehearing  denied. 
Decided  December  4,  1919. 

Appearances: 

H.  M.  Ingrain  for  the  Potsdam  Business  Men's 
Association. 

Paul  B.  Murphy  for  the  St.  Lawrence  Transmission 
Company. 

A,  J,  Hammer  as  Village  Attorney  of  Massena,  and  as 
Secretary  of  the  Massena  Board  of  Trade. 

F.  Dorset  for  the  Aluminum  Company  of  America. 

Purcell,  Cullen  &  Purcell  (by  Francis  E.  CuUen)  for  the 
United  States  Railroad  Administration,  New  York  Central 
Railroad. 

liawrence  Russell  as  attorney  for  the  Village  of  Canton 
and  others. 

Kellogg,  Commissioner: 

Under  date  of  November  18,  1919,  this  Commission  made 
an  order  directing  that  train  No.  17  on  the  St.  Lawrence 
division  of  the  New  York  Central  railroad  be  delayed  in 
its  departure  from  Watertown  until  7 :30  a.  m.,  so  as  to  make 
connection  at  Philadelphia  with  the  train  arriving  at 
8:10  a.  m.  from  Ogdensburg;  and  also  directing  necessary 
minor  changes  in  connecting  trains.  Various  parties  in 
Canton  and  Potsdam  applied  for  a  rehearing,  urging  that 
the  later  scheduled  arrival  of  train  No.  17  consequent  upon 
this  order  of  the  Commission  would  be  detrimental  to  the 
interests  of  their  communities. 
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A  hearing  upon  this  application  was  appointed  to  be  held 
at  Watertown  on  December  Ist.  The  matter  was  then 
argued  at  length  by  the  applicants  for  rehearing,  who  were 
joined  by  representatives  of  the  village  of  Massena  also 
urging  the  revocation  of  the  order. 

The  order  of  this  Commission  postponing  the  scheduled 
departure  of  this  train  so  as  to  permit  a  uniform  connection 
at  Philadelphia,  thus  somewhat  delaying  its  arrival  at  points 
farther  to  the  northeast,  is  based  upon  two  conditions  which 
most  plainly  appear. 

In  the  first  place,  the  train  now  does  not,  on  account 
of  delays  for  connection,  make  the  time  required  by  its 
present  schedule,  and  in  fact  was  on  time  in  Philadelphia 
only  eighteen  times  of  its  ninety-three  trips  preceding 
November  11th.     Conditions  have  not  improved  since. 

The  earlier  departure  of  the  connecting  train  No.  60 
from  Ogdensburg,  suggested  by  some  of  the  applicants, 
would  not  be  advisable  because  of  the  usual  lateness  of 
No.  17  at  Philadelphia.  This  train  No.  60  now  takes  one 
hour  and  forty  minutes  to  make  the  run  of  47.21  miles  from 
Ogdensburg  to  Philadelphia,  at  the  rate  of  twenty-eight  and 
one-third  miles  per  hour.  It  should  be  operated  so  as  to 
arrive  at  Philadelphia  two  minutes  earlier,  or  8:08  a.  m.,- 
permitting  transfer  of  passengers  and  departure  of  No.  17 
at  8 :10  a.  m. 

By  permitting  an  additional  scheduled  wait  at  Watertown 
of  twenty-five  minutes  for  the  arrival  of  the  connecting  train, 
and  the  transfer  of  cars  and  express,  the  connection  could 
be  r^ularly  made  at  Philadelphia;  and  the  usual  lateness 
of  the  train  be  absorbed  up  to  that  length  of  time. 

Another  condition  which  became  prominent  in  the  con- 
sideration of  the  case  is  the  fact  that  the  train,  though  it 
was  late  at  Philadelphia,  frequently  made  up  its  time  before 
its  arrival  at  Massena  Springs,  even  when  sufficiently  late 
at  Philadelphia  to  make  the  desired  connection. 

It  therefore  became  apparent,  if  the  advertised  time  of 
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departure  of  this  train  iromWKleartowii  was  delayed  as  sug- 
gaated,  :and  oemmctioa  was  made  ist  ftiiladelpiiia,  the  train 
would  actually  be  aninniiig  nsBidy  if  not  eootirely  as  early 
as  it  doeB  under  its  present  .schedule;  and  furthermore, 
under  proper  operation,  the  ixaioi  could  'aniye  at  Maasena 
Springs  at  practically  the  same  time  as  it  now  is  advertised 
to  arrive  there,  10:80  a,  m. 

The  running  time  now  from  Philadelphia  to  Maseena 
Springs,  a  distanoe  of  seventy-one  miles,  is  two  hours  and 
three-quarters :  an  average  of  twenty-five  and  nine-elevenths 
milesan  hour.  If  the  train  left  Hiiladelphiaat  6 :10  a.  m., 
as  proposed  by  the  order  of  the  .Commissifln,  and  arrived  at 
Masse&a  Springs  at  10:30  a.  m.,  its  present  advertised  time 
of  arrival,  it  would  be  covering  the  distance  in  two  hours 
and  fifteen  minutes,  or  :at  -the  JWte  of  only  thirty-one  and 
five-ninths  miles  an  iour.  Considering  the  relatively  eag^ 
grades  uponiiiis  road,  this  »run,  with /proper  equipment,  can 
be  made  under  ordinary  conditions  with  entire  safety,  as  it 
has  frequently  been.made  sinee  the  change -of  time  at  present 
in  effect. 

The  division  of  steam  Tailroads  d£  this  Commission  has 
been  requested  to  work' out  a  tentative  ^schedule  showing  the 
proper  and  safe  operation  of  this  train  in  aecomplisfaing  the 
desired  result,  as  follows:  Philadelphia,  8:10;  Antwerp, 
8:21;  Keenes,  8:30;  Gouvemeur,  8:46;  Richville,  8:58, 
DeKalb  Junction  (A),  ^:09;  DeEalb  Junction  (L),  9:14; 
Canton,  9 :28 ;  Eben,  9 :40 ;  Potsdam,  9 :66.;  Norwood,  10 :10 
Plum  Brook,  10 :20 ;  Massena  Springs,  TO  :30. 

It  will  be  seen  that  under  iihe  :propoBed  si^faedule  the 
arrival  at  Canton  is  eighteen  minutes  later,  and  at  Potsdam 
is  fifteen  minutes  later  than  is  now  scheduled,  but  as  a 
matter  ctf  fact  this  is  :not  substantially  later  than  the  train 
usually  passes  these  stations  under  rpresent  oondrtions. 

From  the  facts  developed  on  the  original  hearing,  which 
were  emphasised  upon  the  application  for  rehearing,  it  is 
quite  apparent  that  the  order  vi  the  CommiBsion  is  entirely 
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correct.  The  proposed  connection  at  Philadelphia  should 
not  be.  dona  aw£^  wiXh-  ion  the  saving  to.  the-  comiminities 
farthez  to  the  northeaalr  of  a  few  theoietioal  niinuteB,  which 
aB  a  mattex  of  aotual-  espesience  such,  oommnnities  seldom 
enjoy  and  never  can  depapid  upon.  With  the  added  driay 
pei-mitted  at  Watertown  this  train  should  always  be  on  time, 
except  under  extraordinary  conditions. 

The  application  for  a  rehearing  should  therefore  be 
denied. 

All  ocmonr: 
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In  the  Matter  of  the  Complaint  of  Pubchasers  of  Natural 
Gas  in  the  Village  of  Andover,  Allegany  county, 
against  Empire  Gas  and  Fuel  Company,  Limited,  as  to 
price  of  natural  gas  in  Andover.     [Case  No.  6958.] 

Decided  December  4,  1919. 

Appearances: 

Francis  M.  Cameron,  Esq.,  as  attorney  for  complainants, 
and  for  Andover  Chamber  of  Commerce. 

Hon,  Fred  A,  Bobbins  as  attorney  for  respondent. 

Barhite,  Commissioner: 

This  is  a  complaint  made  by  the  purchasers  and  consumers 
of  natural  gas  in  the  village  of  Andover,  Allegany  county, 
New  York,  against  the  Empire  Gas  and  Fuel  Company, 
Limited.  The  company  furnishes  gas  to  a  number  of  vil- 
lages and  hamlets  in  the  southern  part  of  the  State.  It  also 
furnishes  natural  gas  to  the  Homell  Gas  Light  Company, 
which  latter  company  supplies  the  public  in  the  city  of 
Homell.  The  rates  charged  the  public  in  Homell  and  in 
all  other  places  served  are  uniform.  During  the  year  1918 
the  company  furnished  1,146,466  thousand  cubic  feet  to  its 
customers.  The  supply  is  drawn  from  1176  wells  situated 
in  New  York  state  and  in  Pennsylvania.  In  the  latter  State 
the  wells  are  owned  by  the  Empire  Gas  and  Fuel  Company 
of  Pennsylvania.  The  two  companies  while  separate  cor- 
porations are  practically  the  same;  both  corporations  have 
the  same  stockholders,  and  the  principal  officers  are  the  sama 
The  company  also  purchases  some  gas  from  the  December 
Oil  Company.  There  are  two  hundred  and  sixteen  wells 
in  the  township  of  Andover,  including  seven  wells  within 
the  corporate  limits  and  one  well  about  one-half  mile  from 
the  village  limits.  The  eight  last  named  wells  flow  directly 
into  the  low  pressure  distributing  system  of  the  village,  pro- 


PURCHASEBS,  ETC.,  V.  EmpIBE  Gas  AND  FUEL  Co,,  LtD.     511 

ducing  only  14,640  cubic  feet  of  gas  per  day  of  twenty-four 
hours.  Under  leases  made  with  the  owners  of  the  property 
upon  which  these  wells  are  situated  an  unlimited  supply  for 
the  buildings  upon  the  premises  is  reserved;  consequently, 
in  severe  weather,  the  gas  from  these  wells  is  almost  entirely 
used  upon  the  premises  where  the  wells  are  situated.  About 
nine  and  forty-one  one-hundredths  per  cent  of  the  gas  used 
in  Andover  comes  from  these  eight  wells,  although  as  indi- 
cated at  certain  times  a  much  smaller  percentage  reaches  the 
inhabitants  of  that  village.  Some  of  the  gas  used  in  Andover 
comes  from  Pennsylvania. 

The  corporation  charges  a  uniform  price  for  gas  through- 
out the  territory  in  which  it  operates.  The  claim  of  the 
complainants  is  that  Andover  being  in  the  heart  of  the  gas 
belt  should  not  pay  as  much  for  gas  as  other  communities 
twenty  miles  or  more  from  the  gas  fields ;  that  the  pipes  and 
other  apparatus  needed  to  supply  the  more  distant  communi- 
ties are  not  needed  for  the  requirements  of  the  cities  and 
villages  near  at  hand  to  the  source  of  supply ;  and  the  que^ 
tion  whether  the  company  should  discriminate  in  rates 
between  its  customers  who  may  be  far  away  or  near  at  hand 
is  presented  for  the  determination  of  the  Commission. 

The  contention  of  the  complainants  has  some  basis  of 
merit,  and  where  the  conditions  and  circumstances  warrant 
should  be  considered,  but  the  theory  which  underlies  the  con- 
tention can  not  be  carried  to  the  extreme  limit;  if,  for 
example,  a  discrimination  in  price  should  bo  made  between 
citizens  of  Andover  and  citizens  of  Hornell  because  less 
expense  is  involved  in  supplying  the  customers  in  the  village 
than  those  in  the  city,  then,  with  equal  logic,  a  difference 
in  rate  should  be  made  between  customers  in  the  same  city, 
because  those  who  lived  near  at  hand  to  the  point  where  the 
pas  enters  the  city  should  pay  less  than  those  who  use  the 
gas  in  the  most  distant  part  of  the  municipality.  Those 
who  live  between  the  village  and  the  city  should  pay  a  still 
different  rate.     Under  the  same  course  of  reasoning  with 
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regard. to  manufactusedi  gasy  those  who  lira  ne&ri  tii«  woribs' 
shnukL'  enjaj  a.  moce:  favsorable.  rate  ihaai:  those,  wiio  reeerve! 
tfaHLis  supply  through  miles  of  pipes;  Swsh  a  basis  for  i«to 
makiug:  if  ntrt  impossible  would  bo'  impractieabla  Eurdieiy 
ibjqib,  the  mains  of  the'  oompany  are:  tied,  together'  and  alL 
partEu  of  tha  system  reeeivo  the  beoefit  from  all  souroes  of* 
supply.  FurthesDCBirc^  to>  caccy  out  tfae.^thaoi^  of  the  com^ 
pikinants'^nHiidJ  compdl'  the  oompany  to.  so  divide  its.  maina 
that  any  particuiar  community  would:  reosiYe  benefit  only 
ficom.  die  weUa  near-  at  hand.  To'  oompel  the  company  to 
take  this  course  would  not  in  the  lamgnage  of  the  statixte 
be.  ^^  jua^  and  reafiomlble^^  La  dafaBrwiming.  the  piiee  to  be 
charged  fbr^  gas  the'  CommisBion:  i&-  grreu  p^iaissiim  toi 
"  consider  •  all  facts  which;  in  its  judgment  may  have  any* 
bearing^  upon  a  piop^  determination  of  the  question  "1 

It  follows  that  the*  prooesdiBg' afanuLd  be  dismissed)  waA 
the'case  closed  on*  the* books  of  tiae-Oommiasiom 

All  concur: 
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In  the  Matter  of  Rate  of  Speed  of  Milk  Trains  Drawn  by 
Classes  P  and  W  Locomotive  Engines  on  New  York, 
Ontario  and  Western  Railroad.      [Case  No.  7116.] 

Locomotive  engines  diould  not  be  operated  at  such  high  rates 
of  speed  as  to  cause  discomfort  to  engineers  and  firemen  riding 
thereon,  so  great  as  to  result  in  danger  to  the  health  or  Impair- 
ment of  the  effici«DC7  of  sudi  engineers  and  flremen. 

Facts  examined  and  foregoing  principle  applied  to  the  operation 
of  certain  looomotiTQ  engines  on  the  Kew  York,  Ontario  and  West- 
ern railroad. 

Decided  December  11,  1919. 

Appearances: 

Thomas  E.  Ryan,  51  Albany  Trust  Building,  Albany, 
Legislative  Representative  of  the  Brotherhood  of  Locomo- 
tive Firemen  and  Enginemen. 

TF.  C.  Whish,  91  North  Hawk  street,  Albany,  Repre- 
sentative of  the  Brotherhood  of  Locomotive  Engineers. 

C.  L.  Andrus,  Grand  Central  Terminal,  New  York  city, 
Attorney  for  New  York,  Ontario  and  Western  Railway 
Company. 

Kellogg,  Commissioner: 

During  August,  1919,  this  Commission  was  informally 
advised  that  milk  trains  on  the  New  York,  Ontario  and 
Western  railroad  were  being  hauled  by  locomotives  of  the 
consolidation  type  known  as  Classes  P  and  W.  It  was 
charged  that  these  locomotives  could  properly  be  used  only 
in  slow  moving  trains,  and  that  when  their  speed  Avas  devel- 
oped to  a  point  necessary  to  maintain  the  schedules  of  the 
milk  trains  in  question,  the  operation  was  attended  with 
so  much  shake  and  jar  that  the  engineer  suffered  serious 
discomfort,  which  if  continued  would  be  seriously  detri- 
mental to  his  health;   and  it  was  also  claimed  that  the 
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engineer,  under  such  conditions,  was  unable  properly  to 
discharge  his  duties. 

The  engines  of  this  type  have  four  pairs  of  driving  wheels 
and  a  single  engine  truck.  It  was  suggested  that  the  com- 
fort of  the  engineer  would  be  very  much  increased  by  the 
installation  of  a  trailer  wheel  under  the  cab.  A  change  in 
the  form  of  construction,  however,  would  require  the 
re-building  and  re-balancing  of  the  engine,  and  does  not 
appear  to  be  feasible. 

These  engines  are  designed  for  hauling  heavy  freight 
trains,  and  as  appears  from  the  record  can  be  operated  at 
45  miles  an  hour. 

On  August  27,  1919,  an  inspector  of  this  Commission 
rode  on  one  of  these  engines  from  Norwich  to  Sidney,  for 
the  purpose  of  observing  its  operation,  and  his  experience 
and  opinion  obtained  from  such  inspection  appears  in  the 
record. 

Upon  a  hearing  held  at  Albany  November  25,  1919, 
various  witnesses  were  sworn.  Messrs.  Whish  and  Ryan, 
representatives  of  the  engineers  and  firemen,  recited  their 
experience  and  opinion  in  reference  to  these  engines;  the 
inspector  of  this  Commission,  Mr.  Gill,  was  sworn  as  a  wit- 
ness; and  Messrs.  Rennie,  Peters,  and  O'Neil,  the  latter 
being  the  road  foreman  of  engines  on  the  line,  were  sworn 
in  behalf  of  the  railroad  management. 

Upon  this  hearing  it  was  satisfactorily  established  that 
these  engines  were  not  adapted  for  operating  at  high  rates 
of  speed  without  discomfort  to  the  occupants  of  the  cab, 
and  that  the  discomfort  became  so  great  at  the  higher  rates 
as  to  become  an  unnecessary  hardship,  which  would  in  time 
result  in  injury  to  the  health  of  the  engineer,  and  perhaps 
to  some  extent  interfere  with  his  ability  to  grasp  quickly 
and  unerringly  the  various  levers  under  his  control  and 
necessary  for  the  proper  operation  of  the  engine. 

A  serious  dispute  exists  as  to  what  the  rate  of  speed  is 
at  which  this  shaking  of  the  cab  commences  to  become  a 
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disadvantage  to  such  an  extent  as  to  become  an  unnecessary 
hardship  and  therefore  improper.  The  representatives  of 
the  emgineers  and  firemen  claimed  that  twenty  miles 
an  hour  was  the  maximum  speed.  Representatives  of  the 
Railway  company  asserted  that  the  engines  could  be 
regularly  operated  at  thirty-five  miles  an  hour  without 
serious  inconvenience.  The  speed  limits  prescribed  in  the 
timetable  issued  by  this  company  on  June  29,  1919,  and 
effective  when  this  controversy  arose,  restricts  the  operation 
of  first  class  trains  drawn  by  these  engines,  which  includes 
milk  trains  in  the  same  timetable,  to  twenty-five  miles  an 
hour.  Later,  on  November  2,  1919,  this  was  changed  to 
thirty-five  miles  an  hour,  under  claim  on  the  part  of  the 
company  that  the  previous  limit  was  a  clerical  or  other 
mistake. 

Having  given  careful  consideration  to  all  the  evidence 
submitted  on  this  disputed  point,  it  may  be  somewhat  con- 
fidently asserted  that  these  engines  can  be  driven  up  to  a 
speed  of  thirty  miles  an  hour  without  affecting  the  health 
of  the  engineer.  It  is  also  possible  that  in  some  cases  tl:e 
engine  could  be  accelerated  up  to  a  speed  of  thirty-five  miles 
an  hour  without  any  improper  result,  but  the  development  of 
any  greater  speed  would  entail  discomfort  and  danger  wl:ioh 
can  not  properly  be  required  or  permitted. 

The  present  schedule  of  these  milk  trains  on  which  these 
engines  are  used  requires  an  operation  between  stops  at 
an  average  of  about  thirty  miles  an  hour.  On  certain  parts 
of  the  run  the  scheduled  speed  between  stops  is  somewhat  less, 
and  on  a  few  occasions  a  trifle  more.  In  actual  experience  it 
appears  from  the  evidence  of  the  inspector  of  the  Commis- 
sion, and  also  from  the  evidence  of  all  the  witnesses  called 
by  the  railroad,  who  rode  on  these  trains  and  gave  evidence 
before  the  Commission,  that  in  order  to  make  this  scheduled 
run,  much  higher  speed  is  developed  at  certain  points.  That 
is,  the  delay  in  getting  away  from  stations  on  scheduled  time. 
and  the  loss  on  grades  and  other  points  where  much  loss 
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speed  than  thirty  miles  an  hour  is  possible,  requires  a  much 
greater  speed  at  times  to  nxake  up  the  average.  The  speed 
en  the  ordinary  run  of  these  trains  is  advanoed  in  certain 
instances  to  as  high  as  forty-five  and  even  forty-eight  miles 
an  hour,  according  to  the  testimony  of  these  witnesses.  This 
condition  is  not  a  proper  one,  and  should  not  be  continued. 

If  these  engines  are  to  be  used  in  hauling  these  trains, 
the  schedule  should  be  so  altered  as  to  permit  the  trans- 
action of  the  ordinary  business  of  the  train  and  its  move- 
Bsent  between  stations  so  that  at  no  point  shall  its  speed 
exceed  thirty  miles  an  hour  at  the  maximum,  except  in 
ecnergent  cases  or  where  from  unavoidable  delays  it  ia 
desired  for  short  distances  to  accelerate  the  speed  to  thirty- 
five  miles  an  hour  to  make  up  tima  The  latter  speed,  how- 
ever, should  never  be  exceeded,  and  even  if  permitted  to 
operate  at  the  speed  suggested  the  engines  must  be  in  good 
fijst  class  condition.  The  operation  of  these  engines  at  any 
higher  rate  of  speed  than  that  soggested  would  be  detri- 
mental to  the  health  and  efficiency  of  the  engine  employees^ 

It  is  therefore  recommended  that  an  order  be  entered 
herein  providing  that  engines  of  the  type  in  question  shall 
not  be  operated  on  trains  upon  schedules  requiring  a 
speed  at  any  point  in  excess  of  thirty  miles  an  hour,  except 
that  under  emerg^it  conditions  and  in  cases  of  unavoidable 
or  unexpected  delay  the  maximum  speed  of  such  trains  may 
be  increased  to  thirty-five  mUes  an  hour,  but  that  in  no 
cases  shall  such  engines  be  operated  at  a  speed  to  exceed 
thirty-five  miles  an  hour,  and  that  such  mairiTmim  speeds 
are  permitted  only  in  case  the  engines  are  in  first  class  oon- 
dition  and  good  repair. 

Chairman  Hill  and  Commissioners  Irvine  and  Fennell 
<5oncur;   Commissioner  Barhite  not  present. 
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In  the  Matter  of  the  Petition  or  Complaint  of  Wbstbbn 
New  Yokk  and  Pennsylvania  Tracttion  Compakt 
under  subdivision  1,  section  49,  and  section  181,  Railroad 
Law,  as  to  increasing  passenger  fares.      [Case  No.  6980.] 

After  an  examination  of  the  operations  of  the  petitioner  since  its 
former  petition  for  an  increase  of  rates,  it  was  permitted  to  charge  a 
maximum  fare  of  four  and  one-half  cents  a  mile  on  its  interurban  lines 
within  the  State  and  a  maximum  fare  of  eight  cents  within  each  of  the 
cities  of  (Mean  and  Salamanca,  the  city  rate  to  apply  also  to  inter- 
uifoan  travel  within  the  cities. 

'Wages,  like  other  items  of  operating  expense,  are  to  be  allowed  only 
so  far  as  they  are  reasonahly  incarred.  In  this  case  they  were  coift- 
puted,  not  by  the  demands  of  the  employees,  but  according  to  the 
average  wage  of  employees  on  comparable  systems. 

The  practical  results  of  increased  fares  should  be  kept  in  view.  In 
spite  of  the  needs  of  increased  revenues  the  rates  should  not  be  madfi 
higher  than  passengers  are  able  or  willing  to  pay,  and  should  be  kept 
within  the  means  of  all  travelers  if  possible  so  to  do  and  permit 
operations  to  eontinae. 

Decided  December  16,  1919. 

Appearances: 

James  P,  Quigley,  14:2  North  Union  street,  Olean,  as 
attorney  for  applicant. 

Foster  Studholme,  Mayor,  and  John  K.  Ward,  City 
Attorney,  for  the  City  of  OleaiL 

Clare  WUlardj  President,  and  John  K.  Ward,  attorney, 
for  the  Village  of  Allegany. 

Jesse  M.  Seymour,  City  Attorney,  for  the  City  of 
Salamanca. 

Ievine,  Commissioner: 

This  application  is  by  the  Western  New  York  and  Penn- 
sylvania Traction  Company  to  fix  maximum  fares  to  be 
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charged  for  the  carriage  of  passengers  at  ten  cents  in  tiie 
city  of  Olean  and  the  city  of  Salamanca,  and  four  and  one- 
half  cents  a  mile  on  the  remainder  of  its  system  in  this 
State.  In  September,  1918,  the  Commission  decided  a 
previous  application  of  the  company  to  increase  fares  there- 
tofore existing.  [Petition  of  Western  New  York  and 
Pennsylvania  Traction  Company,  7  P.  S.  C.  2nd  Dist. 
224.]  As  a  result  of  that  proceeding,  a  maximum  fare  in 
the  two  cities  of  seven  cents  was  permitted,  and  a  mileage 
rate  of  three  and  one-half  cents  per  mile  on  the  remainder 
of  the  system.  The  railroad  operated  by  the  company  is 
described  in  the  Opinion  just  cited  and  its  condition  at  that 
time  is  therein  discussed.  It  is  unnecessary  to  repeat  these 
matters  in  connection  with  the  discussion  of  the  pending 
case.  It  was  thought  at  the  time  of  that  decision  that  while 
the  rates  allowed  would  not  be  sufficient  to  afford  an  adequate 
return  on  the  investment  they  would  be  sufficient  to  operate 
the  system,  reasonably  maintain  it,  pay  interest  on  its  bonds, 
and  yield  sufficient  in  addition  to  pay  fixed  dividends  on 
its  preferred  stock.  It  is  a  matter  of  surprise  as  well  as 
of  regret  that  the  prognosis  then  ventured  has  apparently 
not  been  realized.  Therefore,  in  addition  to  a  careful 
examination  of  the  evidence  presented  on  the  pending  appli- 
cation, an  exhaustive  study  has  been  made  of  the  affairs  of 
the  company  by  the  electric  railroad  division  of  this  Com- 
mission, resulting  in  a  report  going  into  such  details  that  it 
is  impracticable  even  if  it  would  be  desirable  to  incorporate 
it  or  even  a  summary  thereof  in  this  Opinion.  Annexed 
to  the  report  are  twenty  tables  of  statistics  and  estimates 
based  upon  the  evidence  and  the  reports  of  the  company. 
This  report  is  in  the  files  of  the  Commission,  open  to 
inspection. 

The  decision  in  1918  was  based  largely  upon  an  examina- 
tion of  the  income  account  of  the  company  for  the  years 
1916  and  1917,  and  for  the  first  three  months  of  1918  in 
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the  case  of  the  interurban  operations.  In  the  cities  of 
Olean  and  Salamanca  actual  figures  were  available  for  the 
first  four  months  of  1918.  The  figures  for  1918  w€re  based 
on  the  hypothesis  that  the  rates  authorized  were  in  force 
during  the  entire  year.  For  the  system,  the  revenue  on  this 
hypothesis  was  estimated  at  $690,000.  The  actual  revenue 
was  $475,276.  The  difference  may  be  accounted  for  by  two 
factors:  in  the  first  place,  for  more  than  three-quarters 
of  the  year  the  old  rates  were  in  force;  and  in  the  second 
place,  the  epidemic  of  influenza  in  the  Fall  of  1918 
undoubtedly  operated  to  decrease  unduly  the  revenues  after 
the  increase  in  rates.  It  is,  therefore,  impossible  to  draw 
any  inference  of  value  from  a  comparison  of  the  estimate 
then  made  with  the  actual  results  of  operations  in  1918. 
We  have,  however,  the  actual  results  of  operations  for  the 
first  six  months  of  1919.  In  this  period  the  revenue 
amounted  to  $276,255.46,  indicating  by  doubling  a  revenue 
for  the  year  of  $552,510.92;  but,  as  experience  has  shown, 
the  revenues  for  the  second  half  of  the  year  to  be  somewhat 
larger  than  for  the  first  half,  the  estimated  revenue  of 
$590,000  based  on  1918  operations  would  not  be  far  from 
the  actual  results  in  1919  were  it  not  that  the  operations  of 
the  company  were  entirely  suspended  for  a  considerable 
period  in  the  late  Summer  and  early  Fall  by  a  strike  of  the 
employees. 

The  actual  operating  expenses  for  1918  were  $330,533. 
They  were  estimated  at  $360,000.  In  the  estimate  an 
increase  of  25  per  cent  was  projected  throughout  the  year 
to  meet  then  recent  increases  in  expenses  and  especially  an 
increase  in  the  pay  of  employees.  Of  course  this  increase 
is  reflected  only  in  the  actual  results  from  the  time  the 
increase  was  actually  made.  It  is  felt,  therefore,  that  the 
estimate  made  in  1918  was  approximately  correct  under  cir- 
cumstances then  existing.  As  the  revenue  seems  to  bear 
out  the  estimate  we  are  relegated  to  an  examination  of 
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present  and  prospective  operating  expenses,  and  must  ascer- 
tain wherein  if  at  all  the  estimate  of  1918  failed  to  forecast 
the  actual  expenses  of  the  current  year  and  the  probable 
expenses  of  1920.  It  was  stated  in  the  former  Opinion  that 
the  wages  of  motormen  and  conductors  in  the  early  part 
of  1918  ranged  from  twenty-one  to  twenty-seven  cents  an 
hour  according  to  the  length  of  service.  This  rate  was 
increased  prior  to  the  present  application  to  one  ranging 
from  twenty-seven  to  thirty-three  cents  per  hour.  The 
failure  of  the  company  to  increase  this  rate  to  fifty-five  cents 
an  hour  resulted  in  the  strike  above  referred  to.  The  Com- 
mission should  not  without  question  permit  an  increase  in 
rates  in  order  to  permit  the  payment  of  such  wages  as 
may  be  demanded  by  employees.  The  so  called  platform 
expenjses  of  an  electric  railroad  constitute  a  very  large  pro- 
portion of  its  operating  expenses,  and  the  Commission 
should  see  to  it  that  that  item,  like  all  other  items  of  expense, 
is  reasonably  incurred  before  permitting  it  to  be  loaded 
upon  the  puUic  in  the  form  of  increased  rates.  In  con- 
sidering the  present  plight  of  the  company  the  Commission 
has,  therefore,  not  based  its  calculations  merely  upon  the 
demands  of  the  employees,  but  has  endeavored  to  estimate 
platform  exp^ises  on  the  basis  of  average  wages  prevailing 
for  motormen  and  conductors  on  comparable  Fj^stems.  Tiiis 
is  substantially  higher  than  the  rates  heretofore  paid  but 
much  lower  than  those  insisted  upon  by  the  employees  nt 
the  time  of  the  hearing. 

The  system  has  been  economically  managed  in  the  past, 
too  economically  managed  for  its  permanent  good,  but  the 
economies  were  forced  by  continuing  inadequacy  of  revenue. 
Some  light  may  be  thrown  on  this  by  the  following  table 
comparing  certain  items  with  corresponding  items  on  other 
systems  within  the  State  with  which  comparison  may  fairly 
be  made. 
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So,  N.  7, 
W.,  N.  Y.    Schenec       Hudson    F.,  J.  AG.    P.  A  Ry, 
A  P.  Tr.     tody  Ry.        VaUey  R.R,  Corp, 

Operating  ratio 60.65  87.20  76.77  68.19  70.41 

Maintenance  of  way  per  oar-mile.          A.7H          6.22^  6.50^  5.61^  5.10# 
Maintenance  of  equipment  per 

•ar-mile 5.16^          6.30^  6.02^  b.l%i  %.\^ 

Ftmer  ezpeneeB  per  car-mile 2.60^          6.95^  *15.06^  4.10ii  6.0(iE 

*  Based  on  actual  power  cost;  recouped  in  part  by  eale  of  surplua;  aetual  ooet  about  6 


There  is  a  very  considerable  amount  of  deferred  main- 
tenance which  must  be  taken  care  of  if  the  road  is  to  con- 
tinue to  operate  with  safety.  A  still  greater  amount  is 
necessary  in  order  to  bring  it  to  standard  efficiency.  The 
company  has  included  in  its  estimates  more  tlian  can  reason- 
ably be  charged  against  revenues  in  the  immediate  future. 
The  items  of  maintenance  and  other  expeiDde&  have  been 
carefully  considered  by  the  Commission's  electric  railroad 
division  on  consultation  with  company  officials,  with  the 
following  result: 

EstimaU         BfHmaU 
TT..  N.  7.  A       P.  S.  C. 
P.  Tr.  Co.     E.  Ry.  Dit, 

Maintenance  of  way  and  structures $246,541  $121 ,637 

Maintenance  of  equipment 76,874  82.122 

Power  expenses 75,147  63,279 

Operation  of  can, soperintendeoee  of  tnoi^pottatioB. 171,045  180,012 

TraflSo  expenses 16,859  21,776 

General  and  raiaceHnneowa  eapenawi 70,404  67,968 

Total  railway  operating  expenses $654,870        $586,694 

This  discloses  a  probable  operating  expense  for  1920  of 
$536,694:  as  against  the  estimate  of  last  year  of  $360,000. 
Of  the  difference,  almost  $70,000  is  in  the  item  of  operation 
of  cars  and  superintendence  of  transportation  due  to  allow- 
ance for  increased  wages;  $19,000  is  added  for  power 
expensa  The  power  problem  has  been  a  serious  one  and 
substantial  additions  to  the  power  resources  have  been  made 
in  order  to  afford  adequate  power  facilities.  Provision  has 
been  made  for  necessary  immediate  maintenance  expense^ 
increasing  that  item  about  $136,000.  In  this  way  it 
becomes  evident  that  the  estimate  of  operating  expenses 
made  in  1918  is  grossly  inadequate  to  pres^at  needs.  A 
oondeufled  income  acootrnt  bc»ed  on  existing  rates  would  work 
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out  about  as  follows,  allowing  rather  a  liberal  increase  in 
revenue : 

Op«gratlng  revenue tdl7,800 

(Vjeimting  expeneee 636,700 

Net  operatiiig  revenue 80,000 

Twtee 42,800 

Railroad  o|>erating  income 37,800 

Non-operating  income 6,400 

Qroes  income 43,200 

•  Valuation •4,426,878.80 

Return .97% 

*The  appraisement  used  in  the  former  case  is  here  repeated,  there  having  been  no  sub- 
stantial change  in  the  fixed  capital  account. 

This  indicates  a  net  deficit  of  nearly  $100,000  after  pay- 
ing interest.  As  shown  in  the  other  Opinion,  the  valuation 
is  based  upon  an  approved  appraisement  of  the  tangible 
property  of  the  company,  and  the  right  of  the  company  to 
a  substantial  return  thereon  is  unquestioned  and  unquestion- 
able. Enough  to  pay  interest  is  immediately  essential.  It 
does  not  seem  possible  to  reduce  operating  expenses  below 
the  forgoing  estimate  of  $536,694.  Indeed,  the  only  items 
apparently  susceptible  of  substantial  reduction  are  those 
of  maintenance,  and  these  have  already  been  pared  as  above 
indicated  to  an  amount  sufficient  to  meet  urgent  needs,  to 
ensure  safe  operation,  and  to  meet  necessary  municipal 
paving  requirements.  The  only  recourse  at  present  is  an 
increase  in  revenue. 

A  portion  of  the  interurban  line  lies  in  the  State  of 
Pennsylvania,  and  an  urban  system  is  operated  in  the  city 
of  Bradford  in  that  State.  While  it  is  not  the  province 
of  this  Conmiission  to  determine  results  of  operations  out- 
side of  this  State,  it  has  been  necessary  to  make  some 
investigation  of  Pennsylvania  operations  in  order  to  reach 
correct  results  as  to  the  entire  system.  Bradford  in  popu- 
lation is  less  than  Olean  and  greater  than  Salamanca.  As 
far  as  the  evidence  discloses  and  figures  are  obtainable  the 
results  are  also  intermediate  between  the  two.  Beyond 
ascertaining  this  general  fact  we  shall  not  attempt  to  enter, 
into  the  details  of  Bradford  operations.  The  elimination  of 
these  accounts  creates  an  apparent  discrepancy  in  following 
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tables  between  Olean  and  Salamanca  operations,  interurban 
operations,  and  operation  of  the  entire  system.  We  are 
able  through  the  appraisement  referred  to  to  allocate  fixed 
capital  as  among  the  Olean,  the  Bradford,  and  the  inter- 
urban divisions,  and  we  are  able  to  allocate  or  apportion 
operating  revenues  and  operating  expenses  with  approximate 
accuracy.  Using  1918  as  a  basis,  and  crediting  to  the  city 
divisions  the  results  of  operation  of  interurban  cars  within 
city  zones,  we  reach  the  following  results: 

Interurban  OUan      Salamanea 

Number  of  revenue  paasengen 1,666,918      1,021,905  366,793 

Paasenger  revenue S243,397  $74,596  $28,154 

The  following  table  is  constructed  by  assuming  a  revenue 
on  current  rates  of  $617,300  as  in  a  preceding  table.  This 
makes  a  liberal  allowance  for  increase  over  the  actual  figures 
to  overcome  actual  deficiencies  in  1918  due  to  causes  alrer.dv 
indicated.. 

Intiorurban  Olean      Salamanea 

Operating  revenue $382,900  $124,300  $36,800 

(h>erating  ezpeneea 332,800  108,300  32,000 

Net  operating  revenues 50.100  16.000  4.800 

Taawi 18,600  13,000  4,500 

Non-operating  income 6.400     

Groee  Income 31.600  8,400  300 

Deductions  from  gross  income 99,000  21 ,800  7,600 

Net  corporate  income *67.500  *13,400  *7,300 

Valuation  of  property $3,457,000  400,300  164,500 

Ratio  of  income  to  valuation .67%  1 .  78%     

*  Deficiency 

Witnesses  for  the  corporation  estimated  that  an  increase 
of  one  cent  on  the  urban  fares  would  cause  a  decrease  of 
about  7%  per  cent  in  the  number  of  passengers  carried. 
We  do  not  consider  this  flat  rate  estimate  warranted,  either 
by  actual  results  of  increases  of  rates  in  other  communities 
or  by  inferences  to  be  drawn  by  means  of  deductions  from 
psychological  considerations.  It  .is  not  probable  that  an 
increase  in  the  interurban  rates  will  cause  any  great  falling 
off  in  travel.  Nearly  all  those  using  the  interurban  lines 
do  so  either  from  necessity  or  because  the  marked  con- 
venience of  the  service  thereby  afforded  outweighs  considera- 
tions of  all  ordinary  differences  in  expense.     In  construct- 


524     Public  Sebyigj;  CoiociasiON,  Second  Distbigt 

ing  the  following  tables  we  have  accepted  the  company's 

estimate  as  to  decrease  in  the  number  of  passengers.  The 
table  is  intended  to  show  the  estimated  results  of  different 
possible  rates  of  fare.     The  items  of  valuation,  operating 

expenses,  taxes,  and  deductions  from  income  are  constant, 

and  the  figures  have  already  been  stated  so  they  are  not 
repeated. 

Company'a  request,  4 '^f                                        Initr-  SoUmf- 

intermban  ctnd  lOi  eity:                                    urban  OUan  manea  Tolal 

S[>eratiDs  revenutt $4S6.400    $131,800  S88.0OO    f733.000 

et  operating  revenuM 163,600  23,000  6,600  196,300 

Non-operatiDs  moome 6,400  5,400 

Net  corporate  income 36,000  *6.400  *6,500  10,300 

Income  available  for  interest  and  dividends.       126,700  14,100  1.600  146,500 
Batio  of  income  available  for  interest  and 

dividends  to  valuation  of  property,  per  cent            3.67  3.62  .08  3.45 

4i  inierMrban  and  lOi  cUy: 

Opcratins  revenues 434,700  131,300  38,600  681,300 

Net  operating  revenues 101,900  23,000  6.600  144.600 

Non-operating  income 6,400  5.400 

Net  corporate  income *15,700  *6.400  *5,500  *32.400 

Income  available  for  interest  and  dividends.         75,000  14,100  1.600  94,800 
Ratio  of  income  available  for  interest  and 

dividends  to  valuation  of  property,  per  cent            2.17  3.62  .98  2.24 

4 '5^  intemrban  and  9i  ciiyi 

0p<nting  revenues 486.400  129,000  38,100  728.900 

Net  operating  revenues 153,600  20.700  6.100  102.200 

Non-operating  income 5,400  5,400 

Net  corporate  income 36.000  *8.700  *6.000  16,200 

Income  available  for  interest  and  dividends .       126 ,  700  1 1 ,  800  1 ,  100  142 . 400 
Ratio  of  income  available  for  interest  and 

dividends  to  valuation  of  property,  per  cent            3.67  2.95  .68  8.36 

4^  inttrurban  and  9^  citys 

OxMOttting  revenues 434,700  129,000  88,100  677.200 

Niet  operating  revenues 101,900  20,700  6,100  140,500 

Non-operating  income 5,400  6.400 

Net  corporate  income «16.700  «8.700  *6,000  ^86.500 

Income  avaUable  for  interest  and  dividends.         75,000  11,800  1.100  90.700 
Ratio  of  income  available  for  interest  and 

dividends  to  valuation  of  property,  per  cent            2.17  2.95  .68  2.16 

4^6i  interujban  and  84  cUy: 

Operating  revenutt 486.400  126,700  37.400  724.800 

M«t  operating  revenues 158,600  18.400  5.400  188,100 

Non-operating  income 5,400  5,400 

Net  corporate  income 86,000  *11,000  *6.700  11,100 

Income  available  for  interest  and  dividends.       126,700  9.500  400  138,300 
Ratio  of  income  available  for  interest  and 

dividends  to  valuation  of  property ,  per  cent            3.67  2.38  .24  3.27 

4i  inUrvprban  and  84  city: 

Operating  revenues 4ai,700  126.700  87,400  678,100 

Net  operating  revenues 101,900  18,400  5,400  136,400 

Non-operating  income 5,400  5.400 

Net  corporate  income ♦15,700  ni.OOO  •6,700  *40,600 

laoome  available  for  interwt  and  dividends.        75.000  4,500  400  86.600 
Ratio   of  income  available  for  interest  and 

dividends  to  valuation  of  property,  per  cent           2.17  2.88  .24  2.09 

♦Deficiency. 
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We  are  very  confident  that  to  establish  rates  in  Olean  or 
Salamanca  at  8  cents  instead  of  7  cents  would  create  a  fall- 
ing off  in  the  number  of  passengers  more  than  the  7^  per 
cent  estimated,  that  to  permit  9  cents  would  still  more 
greatly  reduce  traflSc,  and  to  permit  10  cents  would  so 
operate  as  probably  to  cause  an  actual  decrease  in  revenue. 
In  addition  to  this  consideration,  the  Commission  should 
not  permit  a  rate  to  be  imposed  so  high  as  to  cause  travel 
to  decrease  unless  it  appears  to  be  absolutely  necessary  in 
order  to  keep  the  system  running.  Street  car  travel  should 
be  kept  within  the  means  of  all  classes  of  people  if  it  is 
possible  so  to  do.  The  lines  operate  in  Olean  and  in  Snla- 
manca  over  substantially  level  routes.  The  distance  traveled 
by  the  average  passenger  is  not  great,  and  the  point  is 
readily  reached  where  he  will,  except  in  exceptionally  bad 
weather,  walk  rather  than  ride.  On  the  other  hand,  the 
interurban  lines  are  already  bearing  the  greater  part  of  the 
burden,  and  interurban  passengers  should  not  be  subjected 
to  the  entire  necessary  increase  in  rates  merely  because 
more  generally  they  have  to  ride.  None  of  the  estimates 
based  on  a  four  cent  rate  interurban  promises  an  adequate 
revenue  when  combined  with  higher  city  rates.  We  feel, 
therefore,  that  we  must  allow  a  maximum  interurban  rate 
of  four  and  one-half  cents,  and  a  rate  in  each  of  the  cities 
of  eight  cents,  the  interurban  rate  also  to  be  eight  cents 
within  each  of  the  cities.  It  is  believed  that  this  will  work 
better  results  than  the  higher  rate  demanded  so  far  as  the 
corporation  is  concerned  and  it  certainly  will  work  less 
hardship  to  city  passengers.  The  return  afforded  must  be 
in  any  event  slight,  but  the  situation  prevents  for  the  present 
any  practicable  rates  affording  an  adequate  return. 

It  is  not  yet  entirely  beyond  hope  that  costs  may  shortly 
be  reduced.  Therefore  the  rate  should  be  fixed  for  one 
year,  and  thereafter  until  otherwise  ordered  by  the  Commis- 
sion. It  is,  however,  recommended  that  the  corporation 
make  a  close  study  of  possible  economies  especially  in  city 
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operation  along  lines  that  have  of  late  been  suggested,  in 
the  hope  that  new  methods  of  equipment  or  operation  or 
both  may  afford  a  better  solution  than  higher  rates,  and 
especially  with  a  view  to  determining  whether  something 
may  not  be  done  which  in  connection  with  decreases  in  rates 
may  re-attract  to  the  urban  cars  short  distance  riders  and  so 
replenish  the  revenue  by  increasing  the  volume  of  traffic. 
The  rates  fixed  are  maximum  rates,  and  their  establishment 
will  not  interfere  either  with  the  studies  recommended  or 
with  carrying  results  of  such  studies  into  effect 
All  concur. 
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Petition  of  United  States  Lens  Company  imder  chap- 
ter 667,  laws  of  1915,  for  a  certificate  of  public  con- 
venienciB  and  necessity  for  the  operation  of  a  stage  route 
by  auto  buses  in  the  city  of  Geneva  alone.  [Case 
No.  7098.] 

A  corporation  organized  under  the  Buainess  Corporations  Law  may 
not  operate  a  public  conveyance  of  passengers  for  hire,  and  therefore 
may  not  receive  a  certificate  of  public  convenience  and  necessity  for 
that  purpose. 

Decided  December  16,  1019. 

Appearances: 

J,  B.  Sanfordj  United  States  Lens  Company,  Geneva,  for 
the  petitioner. 

Lansing  0,  Hoskins,  Geneva,  attorney  for  Geneva,  Seneca 
Falls  and  Auburn  Railroad  Company;  and  R.  R.  Quay, 
President;  Thomas  E,  Werry,  jr..  Auditor;  and  W.  A. 
Shirley,  Superintendent,  of  Geneva,  Seneca  Falls  and 
Auburn  Bailroad  Company. 

Ibvinb,  Commissioner: 

The  United  States  Lens  Company  conducts  a  factory  in 
the  city  of  Geneva  about  one-half  mile  from  the  nearest 
point  on  the  linos  of  the  Geneva,  Seneca  Falls  and  Auburn 
railroad,  which  operates  an  urban  system  in  Geneva.  The 
Lens  company  having  procured  the  consent  of  the  municipal 
authorities,  applies  to  the  Commission  for  a  certificate  of 
public  convenience  and  necessity  for  the  operation  of  a  stage 
route  over  certain  streets  designated  in  the  consent  and 
in  the  petition.  The  object  of  the  undertaking  is  to  pro- 
vide facilities  whereby  employees  of  the  company  may 
readily  reach  the  factory  and  return  to  their  homes.  These 
employees  are  for  the  most  part  women  and  live  in  tne 
northern  part  of  the  city.  It  is  proposed  to  make  trips  morn- 
ing, noon,  and  evening,  according  to  the  working  hours, 
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and  not  to  operate  steadily  throughont  the  day.  It  is  also 
proposed  to  sell  twenty-six  tickets  for  $1.  The  schedule 
and  route  of  the  buses,  together  with  this  peculiar  rate  of 
fare,  would  practically  restrict  the  travel  to  employees  of 
the  petitioner.  While  the  route  in  part  parallels  lines  of 
the  street  railroad  company,  the  distance  of  the  street  rail- 
road from  the  factory  and  the  relative  positions  of  the 
factory  and  the  homes  of  the  employees  are  factors  which 
would  prevent  any  considerable  competition  between  the  bus 
line  and  the  street  railroad  company.  The  convenience 
afforded  the  employees,  together  with  their  inability  to  make 
use  of  existing  street  car  facilities,  would  lead  the  Commis- 
sion to  grant  the  certificate  were  it  not  for  a  serious  legal 
objection. 

The  Lens  company  is  a  business  corporation.  The  Busi- 
ness Corporations  Law,  section  2,  permits  incorporation 
thereunder  "  for  any  lawful  business  purpose  or  purposes 
other  than  a  moneyed  corporation,  or  a  corporation  provided 
for  by  the  banking,  the  insurance,  the  railroad,  and  the 
transportation  corporations  laws  .  .  .'*  Article  4  of  the 
Transportation  Corporations  Law  deals  with  stage  coach 
corporations,  and  section  20  of  that  law  provides  the  method 
of  their  incorporation.  'Such  incorporation  is  for  the  pur- 
pose of  maintaining  or  operating  any  stage  or  omnibus  route 
for  public  use  in  the  conveyance  of  persons  and  property 
elsewhere  than  in  the  city  of  New  York.  Section  23  pre- 
serves the  right  of  corporations  already  incorporated  under 
any  law  and  operating  stage  routes  where  such  routes  had 
been  continuously  operated  for  five  years  prior  to  the  pass- 
Mge  of  the  act  in  cities  of  the  first  class.  It  was  obviously 
riw  purpose  of  the  legislature  to  require  an  incorporation 
coder  the  banking,  insurance,  railroad,  and  transportation 
corporations  laws  for  all  purposes  provided  in  those  laws 
and  to  restrict  business  corporations  to  purposes  not  so  pro- 
vided. The  Attorney  Greneral  ruled  in  1891  that  a  corpora- 
tion organized  under  what  is  now  the  Business  Corporations 


UinTED  States  Lens  Co.  629 

Law  might  operate  a  stage  route  in  the  city  of  New  York, 
for  the  reason  that  the  city  of  New  York  is  expressly 
excluded  by  section  20  of  the  Transportation  Corporations 
Law  from  the  operation  of  tibat  section  providing  for  stage 
coach  corporations.  In  People  v.  PubUc  Service  Commis- 
sion, 226  N.  Y.  527,  the  Court  of  Appeals  held  that  a  cor- 
poration organized  under  the  Business  Corporations  Law 
could  not  transform  itself  into  an  electrical  corporation  by 
amendment  of  its  certificate,  the  purposes  of  the  two  corpo- 
rations being  entirely  different.  In  Pvhlic  Service  Comr 
mission  v.  J,  <&  J".  Rogers  Company,  184  Appellate  Division 
705,  it  was  held  that  a  manufacturing  corporation  can  not 
engage  in  the  business  of  doing  electric  lighting  for  hire. 
We  are,  therefore,  constrained  to  hold  that  the  applicant 
can  not  be  authorized  to  conduct  a  public  stage  line  or  omni- 
bus route  in  the  city  of  Geneva,  and  that  its  application  for 
a  certificate  of  public  convenience  and  necessity  must  there- 
fore be  denied. 

It  may  well  be  that  as  an  incident  of  its  business,  a  busi- 
ness corporation  may  provide  means  of  conveying  its 
employees  and  no  others  to  and  from  its  plant  This  situa- 
tion may  be  distinguished  from  Public  Service  Comr 
mission  v.  Fox,  96  Misc.  283.  In  that  case  the  travel  was 
confined  to  employees  of  a  certain  corporation,  but  the  bus 
was  not  operated  by  the  corporation  but  by  a  third  person 
under  the  pretext  of  a  cooperative  society  of  employees. 
Whether  such  operation  restricted  to  employees  is  legal  or 
illegal  is  not  for  the  Commission  to  decide,  in  this  case  at 
least.  We  are  constrained  to  hold  that  a  business  corpora- 
tion may  not  conduct  a  public  conveyance  for  hire,  and 
therefore  may  not  receive  a  certificate  of  public  convenience 
and  necessity  for  that  purpose.  If  it  may  operate  a  convey- 
ance for  its  own  employees  as  incidental  to  its  business,  such 
transportation  is  private  in  character  and  does  not  require 
for  its  validity  any  certificate.     The  petition  must  be  denied. 

All  concur. 
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In  the  Matter  of  the  Complaint  of  H.  C.  Drake  as  Pebsi- 

DENT    OF    THE    ViLLAGB    OF    FbEDONIA    Ogoinst   DtJJTKIBK 

AND  Fbedonia   Telephone   Company  as  to   increased 
rates,  and  as  to  service.      [Case  No.  6522.] 

The  proper  function  of  the  Commission  in  acting  upon  a  service  com- 
plaint is  to  see  that  it  is  satisfied  by  the  service  being  made  efiicient 

or  adequate  as  may  be  found  necessary,  and  where  the  defects  in  the 
service  are  susceptible  of   correction,   such  correction   is  the  proper 

remedy  instead  of  an  allowance  in  the  rate  to  offset  the  defective  service. 

Where  service  is  found  to  be  inherently  bad  and  beyond  the  reach  of 
corrective  measures,  the  inadequate  or  inefficient  service  may  properly 
be  given  consideration  as  bearing  upon  the  rate. 

Decided  December  18,  1919. 

Appearances: 

WiUiam  S.  8tea/mSy  attorney  for  the  Village  of  Fredonia. 

John  W.  Hunn,  President  of  the  Village  of  Fredonia. 

George  H.  Frost  and  Fred  W.  Plato,  920  White  Building, 
Buffalo,  for  respondent. 

Hill,  Chairman: 

This  complaint  was  made  July  13,  1918,  against  a  new 
rate  tariff  filed  by  respondent  with  the  Public  Service  Com- 
mission, proposed  to  be  put  into  effect  on  August  1,  1918, 
increasing  the  individual  line  business  rate  from  $48  to  $54 
per  year;  the  two-party  line  business  rate  from  $39  to  $45 
per  year;  the  individual  line  residence  rate  from  $30  to 
$33  per  year;  the  two-party  line  residence  ratp  fiom  $24 
to  $2Y  per  year;  and  the  four-party  line  residence  rate 
from  $18  to  $21  per  year,  with  other  minor  increases  and 
with  discounts  for  prompt  payment.  The  complaint  alleges 
that  the  rates  are  excessive,  and  also  that  they  are  discrimi- 
natory, but  no  stress  has  been  laid  upon  the  charge  of  dis- 
crimination, nor  are  we  pointed  to  any  particular  feature 
of  the  tariff  which  is  claimed  to  be  discriminatory. 
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The  complaint  also  alleges  that  the  service  given  by  the 
company  is  inadequate  and  inefficient. 

SERVICE 

In  this  case  a  large  number  of  witnesses  testified  to  defec- 
tive and  inefficient  service.  These  defects  covered  various 
features  of  the  service,  including  induction,  failure  of  the 
switchboard  operators  to  give  prompt  connections,  both 
exchange  and  toll,  and  especially  great  delay  and  annoyance 
in  furnishing  connections  which  went  through  the  Dunkirk 
exchanges  of  other  companies.  These  Dunkirk  connections 
were  made  between  the  customers  of  the  respondent  herein 
and  those  of  other  telephone  companies  operating  in  Dun- 
kirk through  a  reciprocal  arrangement  between  the  com- 
panies, by  which  communication  was  furnished  between  the 
customers  of  each  company  and  the  customers  of  the  other 
companies.  It  was  satisfactorily  established  that  this  ser- 
vice was  inadequate  and  inefficient,  and  so  continued  up  to 
a  very  recent  date. 

The  Commission  has  had  the  service  carefully  inspected 
since  the  giving  of  the  testimony  referred  to.  This  inspec- 
tion covered  several  weeks,  with  the  inspector  constantly 
on  the  ground.  The  written  report  of  the  inspector,  in  the 
files  of  the  Commission,  under  date  of  December  3,  1919, 
concludes  with  this  statement : 

At  the  present  time  I  consider  the  service  fairly  good  and  that  if 
it  ia  kept  up  to  its  present  standard  there  will  be  little  cause  for 
subscribers  to  complain.  Much  depends  on  the  cooperation  of  the 
two  companies  to  give  satisfactory  service  between  Dunkirk  and 
Fredonia,  and  both  give  pledges  to  do  their  best.  A  re-canvass  of 
public  opinion  was  made  on  my  last  visit  and  former  complainants 
advised  me  that  their  service  was  satisfactory. 

Ordinarily,  complaints  of  inefficient  or  inadequate  service 
can  not  be  given  consideration  in  the  making  of  a  rate.  The 
proper  function  of  the  Commission  in  acting  upon  a  service 
complaint  is  to  see  that  it  is  satisfied  by  the  service  being 
made  .efficient    or   adequate    as    may  be  found   necessary. 
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Where  service  is  found  to  be  inherently  bad  and  beyond  the 
reach  of  corrective  measures,  the  inadequate  or  inefficient 
service  may  properly  be  given  consideration  as  bearing  upon 
the  rate,  otherwise  a  first-class  rate  might  be  exacted  for  a 
second-  or  third-class  service.  But  where  the  defects  in  the 
service  are  susceptible  of  correction,  such  correction  is  the 
proper  remedy  instead  of  an  allowance  in  the  rate  to  offset 
the  defective  service.  It  is  believed  that  the  defects  in 
service  which  were  justly  complained  of  in  this  case  have 
been  substantially  overcome.  It  will  be  the  duty,  however, 
of  the  Commission  to  follow  up  the  operations  of  the  com- 
pany to  the  end  that  the  service  shall  be  satisfactory  in  the 
future. 

METHOD  OF  OPERATION 

The  Dunkirk  and  Fredonia  Telephone  Company  occupies 
the  village  of  Fredonia,  with  a  population  of  about  5500, 
which  lies  adjacent  to  the  city  of  Dunkirk,  with  a  popula- 
tion of  about  21,000,  the  business  centers  of  the  two  munici- 
palities being  about  three  miles  apart  and  the  vacant  space 
between  the  two  being  inconsiderable.  There  is  much  com- 
munity of  interest  between  the  respective  populations.  The 
company  also  operates  several  rural  lines  running  into  the 
country.  The  central  office  is  in  Fredonia,  The  company 
has  about  one  thousand  exchange  subscribers,  all  of  whom  are 
in  Fredonia  or  its  immediate  suburbs.  The  New  York 
Telephone  Company  owns  and  operates  the  neighboring 
exchange  in  Dunkirk,  having  recently  acquired  and  amalga- 
mated an  independent  company  which  formerly  competed 
with  it  there.  The  number  of  subscribeors  of  the  New  York 
company  in  the  Dunkirk  exchange  as  shown  by  the  directory 
of  May,  1918,  was  about  789,  and  the  independent  line  in 
Dunkirk  had  about  1270  subscribers.  By  a  reciprocal 
arrangement  between  the  respective  companies,  the  Dunkirk 
subscribers  of  both  Dunkirk  companies  were  included  within 
the  free  exchange  area  of  the  Fredonia  company,  and  vice 
versa,  the  central  offices  being  connected  by  trunk  lines,  and 
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this  arrangement  now  continues  after  the  amalgamation  of 
the  properties  of  the  two  Dunkirk  companies. 

The  exchange  rates  of  both  the  Dunkirk  and  Fredonia 
companies  could  be  adjusted  to  a  lower  basis  than  is  called 
for  by  the  present  system  of  operation,  if  instead  of  treating 
the  zones  occupied  by  each  as  a  common  zone  served  by  both, 
the  free  exchange  areas  were  separated  and  a  toll  charge 
between  the  two  inaugurated.  This  would  seem  a  more  just 
arrangement  than  that  in  use,  for  the  reason  that  the  cost 
of  interzone  service  would  thus  be  wholly  borne  1^  those 
subscribers  making  use  of  it  in  exact  proportion  to  the  use 
made  by  each,  while  the  subscriber  who  used  interzone 
service  little  or  none  would  be  required  to  contribute  little 
or  nothing,  depending  on  the  extent  of  use.  Theoretically 
this  change  should  be  made,  but  the  counsel  for  both  the  com- 
pany and  the  Village  of  Fredonia  state  unreservedly  that  the 
change  would  not  be  satisfactory  to  the  Fredonia  subscribers. 
In  this  connection  it  appears  that  in  1914  the  companies 
filed  with  the  Commission  schedules  initiating  a  five  cent 
toll  rate  between  these  two  points,  and  that  four  complaints 
were  at  once  filed  against  them  [case  No.  4306].  Before 
a  hearing  was  had  the  schedules  were  all  withdravm  by 
agreement  between  the  companies  and  the  complainants,  and 
it  is  stated  that  the  sentiment  in  the  communities  then  was 
and  continues  to  be  very  generally  against  such  a  toll  charge. 
Under  the  circumstances  it  does  not  seem  wise  to  force  such 
an  arrangement  on  these  communities,  notwithstanding  the 
view  of  the  Commission  that  it  would  be  the  fairer  of  the 
two  methods  of  intercommunication.  If  in  the  future  the 
question  should  be  again  raised,  the  disposition  of  the 
present  case  will  be  no  bar  to  its  further  consideration. 

« 

RATES 

It  remains  to  consider  whether  or  not  the  rates  com- 
plained of  and  whicli  are  now  in  effect  will  yield  the  com- 
pany more  than  a  reasonable  return  upon  the  value  of  its 
property  devoted  to  public  use  with  reasonable  allowances 
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for  contingencies  and  additions  to  surplus  within  the  intent 
and  meaning  of  the  statute. 

During  the  progress  of  the  complaint  an  examination 
of  the  company's  books  was  made  by  the  Commission,  and 
a  report  thereon  under  date  of  September  24,  1918,  was 
made  by  the  Commission's  division  of  capitalization  and 
tran-emitted  to  the  respective  counsel  for  their  informa- 
tion. Briefly,  this  report  assumed  a  property  valuation  of 
$70,000  as  a  proper  sum  upon  which  to  compute  the  return, 
and  showed  that  with  operating  revenues  of  $25,000,  which 
the  new  rates  were  assumed  to  make  available,  and  operat- 
ing expenses  and  depreciation  of  $18,600,  with  taxes  of 
$800,  there  would  be  available  for  surplus  and  contingen- 
cies, $5600,  equal  to  8  per  cent  on  the  $70,000  assumed  as 
above  stated. 

We  now  have  available,  however,  an  actual  income  account 
from  the  books  of  the  company  for  eleven  months  beginning 
January  1,  1919,  during  all  of  which  time  the  disputed  rates 
were  in  effect. 

This  statement  follows: 

DUNKIRK  AND  FRBDONIA  TELEPHONE  COMPANY 

Income  Account  for  Eleven  Mentha,  January  1,  1919,  to  November  SO,  1919, 

Both  Dates  InoluHve. 

Operating  Revenue  and  Income  Acoounte: 

Exchange  service  revenues $20, 220. 57 

Toll   service    revenues 1,580.65 

•21  801.22 

Taxes  assignable  to  operations l!o52.77 

$20 « 748. 46 
Interest  deductions 633.04 

$20,215.41 

Operating  Bwpenae  Accounts: 

Rei^airs  of  wire  plant $2,809.64 

Repairs  of  equipment 846. 21 

Station  removals  and  changes 065 .  00 

Depreciation  of  plant  and  equipment 4,400.00 

Operators'   wages    6 ,  171 .20 

Central  oiBce  supplies  and  expenses 1 ,  211 .  67 

Commercial  expenses   1 ,433 .  54 

General  administration 2,826.64 

Insurance 889.01 

$19,052.71 

Net  corporate  income $1 1 1*2 .  70 

It  thus  appears  that  the  actual  operations  have  been  much 
less  favorable  than  the  estimate  above  referred  to.      I  am 
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inclined  to  think  that  the  item  for  depreciation  of  plant 
and  equipment^  $4400  for  the  eleven  months,  may  he  f airlv 
criticised,  and  if  we  reduce  this  item  to  $4000  for  the  year, 
we  get  a  net  corporate  income  for  the  year  slightly  in  excess 
of  $2000.  There  does  not  seem  much  room  for  argument 
and  there  was  no  substantial  contention  about  the  value 
of  the  company's  property  in  public  usa  If  we  adopt  tht» 
book  figure  of  the  company,  $75,675,  and  deduct  all  of  the 
depreciation  reserve  set  up  by  the  company,  amounting  to 
$20,757,  we  find  as  a  rate  base  $54,918. 

Whether  we  take  6,  7,  or  8  per  cent  as  a  rate  of  return, 
it  is  apparent  that  the  net  income  of  the  company  is  below 
the  required  amoimt.  It  is  also  easily  ascertained  from 
the  financial  history  of  the  company  as  made  apparent  from 
its  books  that  there  is  no  accumulation  of  excessive  earnings 
in  the  past  which  can  be  taken  into  account  in  considering 
the  return  to  which  it  is  now  entitled. 

Under  the  circumstances,  we  can  find  no  ground  upon 
which  to  determine  that  the  rates  complained  of  are  unjust 
or  unreasonable,  and  the  complaint  must  therefore  be 
dismissed. 

All  concur. 
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Petition  of  Hastings  Kailiway  Company,  Inc.,  street  sur- 
face railroad,  under  section  9  of  the  Bailroad  Law  for 
a  certificate  that  it  has  lawfully  published  its  oer- 
tificate  of  incorporation,  and  that  public  conveKuence 
Bzid  a  necessity  require  the  construction  of  its  railread; 
and  under  section  53,  Public  Service  Oommissioiis  Law, 
for  permission  to  begin  construction  of  its  railroad  and 
exercise  franchise  from  the  Village  of  Hastings-son- 
Hudson.     [Case  No.  7194J 

A  certificate  of  public  convenience  and  a  necessity  should  be  granted 
a  proposed  street  surface  railroad  company  where  it  appears  that  a 
substantial  portion  of  a  municipality  will  be  accommodated  by  its 
ecmtemplated  line,  although  a  larger  number  of  tbe  citizeaB  of  the 
municipality  would  be  accommodated  if  th«  route  were  Icmger. 

This  is  true  even  wliere  anotiier  and  affiliated  street  surface  rail- 
road company  fonnerty  <]^iated  the  longer  route,  whix^h  it  has  BinoB 
abandoned. 

A  fianchise  permitting  the  storage  of  can  in  a  atre^,  narrow  in 
width  and  lax^ely  traveled,  should  not  be  approved,  and  cars  should 
be  permitted  to  stand  in  such  atreet  at  the  end  of  the  line,  only  a  suffi- 
cient length  of  time  to  await  their  retiurn  trips  in  the  due  courde  of 
prompt  operation. 

Decided  December  23,  1919. 

Appearwnces: 

Alfred  T,  Davison  for  petitioner. 

Thomas  J.  Goodwin,  President,  and  Frederick  T.  Bums, 
attorney,  for  the  Village  of  Hastings-on-Hudson. 

Harnj  J,  Prie,  President,  and  A,  0.  Glazier  for  Union- 
town  Taxpayers  and  Citizens  Association,  in  opposition. 

William  J.  Eastahroohs,  personally  in  opposition. 

/.  8,  Zinsser  for  Zinsser  &  Company  and  August  Zinsser 
Realty  Company,  in  opposition. 

A  large  number  of  individuals  also  appeared  personally. 

Kellogg,  Commissioner: 

For  about  nineteen  years  prior  to  April  last,  The  Tonkers 
Railroad  Company  operated  a  street  surface  railroad  in  the 
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village  of  Hastings-on-IIudscm.  This  was  an  extension  of 
its  Warbujton  Avanue  lina  in  the  city  of  Yonkers,  which 
eon^ijuiing  m.  the-  adjacent  nannieipaJiity  of  Ilastings^on- 
HudsoiiL  Ytiik  northerly  on  Warburton  avenue  to  Main  street 
in  thai  viUage,  thence  turning  easterly  ran  to  Farragut  Road, 
and  thence  over  Farragut  Road  in  a  general  southeasterly 
direction  to  the  intersection  of  Green  street.  The  entire 
distance  occupied  in  the  streets  of  the  village  of  Hastings- 
on-Hudson  was  2.165  miles. 

In  December,  1918,  The  Yonkers  Railroad  Company 
made  application  to  this  Commission  for  permission  to 
abandon  certain  portions  of  its  road,  including  the  foregoing 
described  part  in  the  village  of  Hastings-on-Hudson.  The 
opinion  of  the  Commission  was  written  by  the  Chairman, 
and  is  based  upon  the  theory  that  as  it  appeared  that  operat- 
ing expenses  largely  exceeded  the  entire  revenues  of  the 
line,  public  convenience  did  not  require  its  continued  opera- 
tion in  Hastings-on-Hudson. 

Under  conditions  as  they  then  existed,  a  single  five  cent 
fare  was  charged  from  the  terminus  of  the  line  in  the  village 
of  Hastings-on-Hudson  to  the  subway  in  New  York  city, 
a  distance  of  about  nine  miles.  Since  that  time  changes 
have  been  made  permitting  the  collection  of  two  five  cent 
fares  from  passengers  from  the  northerly  bounds  of  the  city 
of  Yonkers  to  the  subway. 

In  case  Wo.  6925,  The  Yonkers  Railrocid  Company  in 
July,  19J9,  filed  with  thid  Commission  a  petition  to  again 
extesMi  it»  railroad  over  that  portion  of  the  old  route  from 
tiha  baandaiy  line  between  these  municipalities  and  the 
iniiorsectioii  of  Main  stieet  and  Warburton  avenue  in 
HaatiogPHon^HndsQn.  This  privilege  was  applied  for 
under  %  new  franchise  issued  by  the  village  authorities 
which  placed  certain  restrictions  on  the  powers  of  this  Com- 
mission, and  the  application  was  denied. 

The  project  under  consideration  in  this  case  is  a  new 
Btteet  surface  railroad  corporation,  distinct  in  its  corporate 
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entity  but  affliated  in  ownership  with  The  Yonkers  Rail- 
road Company,  to  operate  a  portion  of  the  Hastings-on- 
Hudson  line  consisting  of  so  much  of  the  same  as  was  on 
Warburton  avenue,  and  546  feet  of  the  portion  on  Main 
street  running  easterly  for  that  distance  from  Warburton 
avenue. 

The  petitioner  has  filed  its  certificate  of  incorporation 
for  operation  over  this  route.  The  consent  of  the  local 
authorities  is  in  perpetuity  and  contains  no  restrictions 
except  the  statutory  reference  to  the  provisions  of  the  Rail- 
road Law,  and  a  provision  limiting  the  use  of  that  portion 
of  the  line  on  Main  street  to  the  storage  of  cars  only. 

The  petitioner  now  applies  for  the  issuance  by  this  Com- 
mission of  a  certificate  of  public  convenience  and  a  necessity 
under  section  9  of  the  Railroad  Law,  and  also  asks  that 
permission  and  approval  be  given  to  the  exercise  of  the 
franchise  or  right  given  by  the  consent  of  the  village  authori- 
ties, and  for  such  other  orders  and  determination  in  the 
premises  as  wiU  permit  the  operation  of  the  proposed  rail- 
road line.  The  latter  part  of  the  application  apparently 
comes  under  section  53  of  the  Public  Service  Commissions 
Law. 

It  will  be  noted  that  the  practical  effect  of  this  proposed 
procedure,  and  the  operation  of  this  railroad  if  permitted, 
would  be  the  resumption  of  street  railroad  traffic  as  far 
northerlv  as  the  comer  of  Warburton  avenue  and  Main 
street,  with  the  added  right  to  the  railroad  company  of 
moving  its  cars  around  the  comer  in  Main  street,  and 
leaving  them  there  at  any  point  on  said  street  not  more  than 
546  feet  distant  from  the  corner  of  Warburton  avenue. 

One  result  of  this  proposed  change,  which  gives  rise  to 
much  opposition,  would  be  the  continued  deprivation  of  the 
portion  of  the  village  tributary  to  that  part  of  the  line 
which  was  formerly  operated  on  Farragut  Road,  of  trolley 
facilities  permitting  their  direct  transportation  to  Yonkers 
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and  the  city  of  New  York,  a  privilege  they  enjoyed  for 
about  nineteen  years  prior  to  last  April. 

The  rails,  poles,  and  wires  of  the  old  line  have  been  left 
in  position  on  Warburton  avenue,  and  on  Main  street  to  the 
extent  of  the  546  feet  in  question,  but  have  been  removed 
from  the  remainder  of  Main  street  and  Farragut  Road,  a 
distance  of  about  fouivfifths  of  a  mile.  All  that  is  neces- 
sary to  commence  operation,  therefore,  to  the  limited  extent 
proposed,  is  to  obtain  the  necessary  legal  consents  to  com- 
mence the  operation  of  the  cars,  which  will  undoubtedly  be 
run  in  connection  with  the  connecting  line  of  the  Yonkers 
railroad.. 

The  sections  of  the  village  of  Hastings-on-Hudson 
affected  by  this  deprivation  of  trolley  service  which  they 
formerly  enjoyed  are  known  at  Hastings  Heights  and  Union- 
town,  and  from  them,  especially  the  latter,  a  very  deter- 
mined opposition  has  developed  to  the  granting  of  any  fran- 
chise which  does  not  include  them  within  its  scope.  That 
is  to  say,  if  the  railroad  is  not  of  sufficient  length  to  reach 
these  sections,  they  oppose  the  granting  of  franchises  or 
other  rights  permitting  the  operation  of  any  portion  of  the 
railroad  whatsoever  within  the  village  limits. 

It  is  not  to  be  wondered  at  that  people  who  have  located, 
purchased  property,  and  perhaps  erected  homes  in  the 
expectation  of  a  continuance  of  a  long  established  trans- 
portation service,  should  be  indignant  and  feel  outraged 
at  the  cessation  of  that  service.  And  it  is  to  be  hoped  that 
their  very  natural  desire  and  demand  for  transportation  may, 
at  a  not  far  distant  date,  when  normal  conditions  are 
resumed,  be  complied  with. 

But  the  only  present  question  is  whether  this  proposed 
limited  strip  of  railroad  serves  the  public  convenience  and 
necessity  so  that  the  certificate  of  this  Commission  should 
issue  to  that  effect,  and  its  permission  to  exercise  franchises 
granted  by  local  authorities  be  given. 
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The  village  in  question  has  a  population  of  about  5500 
people,  and  a  test  count  on  the  formerly  operated  line 
showed  that  about  3800  pass^igers  were  carried  in  this 
village,  or  about  1900  each  way,  per  day.  This  shows  a 
very  substantial  demand  for  this  service,  and  a  very  large 
proportion  of  these  patrons  will  be  accommodated  by  the 
limited  and  shorter  line,  the  operation  of  which  is  now 
proposed  to  be  restored. 

It  is  quite  apparent  that  a  line  of  railroad  which  will 
serve  pubUc  convenience  so  far  as  it  is  operated,  ought 
not  to  be  denied  the  certificates  necessary  to  its  l^al  opera- 
tion for  the  reason  that  it  does  not  extend  a  sufficient  dis- 
tance to  accommodate  other  people  who  might  be  benefited 
by  a  more  extended  construction.  The  fact  that  the  shorter 
line  is  necessary,  and  serves  a  public  convenience,  certainly 
does  not  preclude  the  issuance  of  a  certificate  to  that  effect, 
even  though  the  longer  line  would  be  still  more  beneficial. 

The  construction  and  operation  of  a  public  utility  which 
is  good  as  far  as  it  goes  should  not  be  prevented,  and  its 
probable  patrons  be  denied  its  service,  because  its  pro- 
moters do  not  propose  to  extend  such  service  to  other  people 
who  are  desirous  of  having  similar  accommodation. 

The  Opinion  of  this  Commission  written  in  case 
No.  6684,  previously  referred  to,  was  read  upon  the  hearing 
by  the  opposition,  and  it  was  urged  as  a  holding  to  the 
effect  that  public  convenience  and  a  necessity  did  not  require 
the  construction  of  any  line  in  the  village  of  Hastings- 
on-Hudson  because  it  could  not  prove  financially  profitable. 
That  opinion  undoubtedly  goes  far  along  this  line,  but  it  is 
based  upon  figures  and  facts  as  they  then  existed,  when  only 
a  single  five  cent  fare  was  permitted  from  the  end  of  the 
line  at  Uniontown  to  the  subway  in  the  city  of  New  York. 
If  this  proposed  railroad  is  operated,  three  fares  will  be 
collected  over  this  distance,  one  in  the  village  of  Hastings- 
on-Hudson  and  two  in  the  city  of  Tonkers.  This  will  very 
materially  change  the  situation  as  to  probable  receipts  from 
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that  considered  in  that  case;  and  as  in  all  litigation,  the 
opinion  must  be  construed  in  connection  with  the  conditions 
then  existing  and  under  consideration. 

It  is  also  urged  that  a  franchise  in  perpetuity  ought  not 
to  be  approved.  The  terms  of  the  franchise  is  a  matter 
largely  within  the  discretion  of  the  municipal  authorities, 
and  unless  there  is  an  abuse  of  such  discretion  the  Commis- 
sion should  not  interfera  Such  abuse  does  not  appear 
here.  It  is  also  objected  that  the  franchise  excludes  the 
use  of  underground  conduits  in  lieu  of  overhead  trolley 
wires.  This  is  not  an  objection  which  should  prevent  the 
granting  of  the  franchise,  as  throughout  this  entire  district 
overhead  trolley  wires  are  permitted,  and  necessarily  so,  for 
reasons  of  economy. 

Another  question  arises  here  from  the  fact  that  although 
the  certificate  of  incorporation  permits  this  proposed  rail- 
road to  be  operated  over  546  feet  of  Main  street,  the  fran- 
chise granted  by  the  board  of  trustees  with  regard  to  that 
portion  of  the  highways  is  limited  to  car  storage  purposes. 
This  does  seem  to  be  a  very  peculiar  and  unusual  restric- 
tion. This  feature  developed  violent  protest  from  many 
quarters,  the  fire  chief  of  the  village  himself  appearing  in 
opposition,  claiming  that  the  storage  of  cars  on  this  street, 
only  thirty-four  feet  in  width  from  curb  to  curb,  would  be 
dangerous  in  case  of  fire  alarms. 

The  company  on  the  hearing  disclaimed  any  intention 
of  using  it  for  storage  purposes,  except  so  far  as  it  may 
be  necessary  to  run  cars  to  and  from  the  end  of  the  line, 
and  to  wait  there  for  a  short  time  before  their  return  trips. 
Some  times  in  peak-hour  rush,  when  many  men  are  employed 
by  the  Hastings-on-Hudson  industries,  as  many  as  seven 
or  eight  cars  are  necessarily  in  use  at  the  same  time  to  trans* 
port  workmen  to  and  from  Tonkers  and  points  farther  south, 
at  the  time  of  the  opening  and  closing  of  the  works,  and 
these  cars  have  to  be  run  to  the  end  of  the  line  and  remain 
until  they  retura  in  Ae  due  coarse  of  operation. 
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The  route  described  in  the  application  of  The  Yonkers 
Railroad  Company,  which  was  denied  in  case  No.  6926, 
only  ran  from  Warburton  avenue  to  the  comer  of  Main 
street,  and  the  president  of  the  village  stated  at  the  hearing 
that  the  extension  of  the  franchise  around  the  comer  of 
Main  street  was  desirable  in  order  that  the  cars  may 
turn  the  comer  and  there  await  their  return  trips  off  of 
Warburton  avenue. 

This  would  seem  to  be  a  most  comiriendable  plan  because, 
if  the  line  ended  on  Warburton  avenue,  and  the  cars  stopped 
there  and  waited  for  the  return  trip,  the  condition  would 
be  a  very  dangerous  one  indeed.  The  street  is  a  narrow  one, 
and  is  part  of  the  main  highway  from  New  York  city 
northerly.  Many  thousands  of  automobiles  traverse  it  every 
day,  and  it  is  not  a  proper  or  safe  place  for  the  stoppage  of 
a  car  as  a  terminus  of  a  line,  for  either  the  alighting  or 
taking  on  board  of  any  large  number  of  passengers.  The 
operation  of  the  cars  around  the  comer,  in  Main  street,  is  a 
much  better  plan. 

Of  course  cars  should  not  be  permitted  to  remain  there 
for  any  uimecessary  or  improper  length  of  time,  and  it 
would  not  seem  that  the  railroad  would  wish  to  leave  its 
cars  over  night,  as  it  is  suggested  that  it  might  under  the 
provisions  of  the  franchise,  as  undoubtedly  damage  to  the 
cars  would  ensue,  and  the  crews  after  being  transported 
away  at  night  would  have  to  be  sent  in  the  morning  to  com- 
mence their  operation,  and  an  unnecessary  expense  would 
thereby  be  incurred.  If  the  railroad  company,  contrary  to 
what  its  representative  stated  to  be  its  desire  in  the  matter, 
uses  this  part  of  the  line  for  the  storage  of  cars  to  an 
uimecessary  extent,  or  to  a  degree  to  interfere  in  the 
slightest  with  the  proper  operation  of  the  fire  department, 
such  conduct  could  be,  and  undoubtedly  would  be,  stopped 
under  the  r^ulatory  powers  of  this  OommissioiL 

But  further,  a  franchise  which  if  fully  exercised  would 
be  dangerous  to  public  security,   and  which  the  railroad 
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says  it  does  not  propose  to  use,  should  not  be  approved 
unconditionally.  And  this  permission  to  operate  under  this 
franchise  should  be  given  by  this  Commission  only  with 
proper  conditions  eliminating  all  danger,  and  prohibiting 
practices  which  it  is  claimed  are  not  contemplated,  but 
which  under  the  provisions  of  the  franchise,  if  not  restricted, 
could  be  legally  exercised. 

This  franchise  assuming  to  permit  the  storage  of  cars 
in  Main  street  should  be  approved  only  upon  the  con- 
dition that  no  cars  should  be  left  upon  said  street  after 
the  cessation  of  the  operation  of  the  road  at  night,  and 
before  commencement  of  the  movement  of  cars  in  the  morn- 
ing. And  furthermore,  cars  should  not  be  left  upon  said 
street  except  for  such  time  as  may  be  necessary  after  the 
completion  of  their  northerly  run,  until  they  can  commence 
in  prompt  course  of  operation  their  return  trips  to  the  south. 

It  is  to  be  regretted  that  the  railroad  company  does  not 
see  fit  to  reinstate  the  entire  line  operated  for  so  many 
years,  as  it  is  quite  probable  that  with  the  present  fares  the 
burden  of  operation  of  the  entire  former  line  could  be  suc- 
cessfully borne.  But  if  the  new  company  does  not  see  fit 
to  undertake  the  operation  of  the  more  extended  line,  it 
should  not  be  prevented  from  operating  for  the  shorter  dis- 
tance. The  operation  may  prove  so  profitable  and  pleasant 
that  the  company  may  shortly  see  its  way  clear  to  resume, 
with  reasonable  expectation  of  added  gain,  the  operation 
in  effect  for  many  years,  by  the  extension  of  the  franchise 
now  applied  for. 

The  hearing  on  this  matter  was  held  at  the  Public  School 
in  the  village  of  Hastings-on-Hudson,  on  the  evening  of 
December  17,  1919.  Several  hundred  people  were  in 
attendance,  and  the  feeling  both  for  and  against  the  applica- 
tion was  very  intense.  The  matter  was  most  thoroughly 
and  intelligently  discussed  on  all  sides,  and  notwithstanding 
the  earnestness  of  the  parties  in  interest  and  their  very 
proper  anxiety,  all  present  conducted  themselves  with  much 
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dignity,  discussed  the  various  questions  with  much  calm- 
ness, refrained  except  in  a  few  minor  instances  from  per- 
sonalities, and  very  decidedly  assisted  the  sitting  Commis- 
sioner in  arriving  at  the  conclusions  in  this  case,  for  wiiich 
they  are  entitled  to  the  thanks  and  appreciation  of  the  entire 
Commission. 

It  is  to  be  regretted  that  the  needs  of  this  entire  com- 
munity can  not  be  served  by  proper  transpartatiOTi  facilities, 
but  it  is  hoped  that  a  beginning  will  be  made  in  the  exercise 
of  the  franchise  here  applied  for^  and  that  such  franchise 
at  a  not  distant  date  will  be  extended  to  accommodate  the 
entire  community. 

The  certificate  should  be  issued  and  an  order  granted, 
the  latter  subject  to  the  oonditions  as  to  storage  of  cans  on 
Main  street  hereinbefore  indicated. 

Chairman  Hill  and  CommissioneTs  Barhite  and  Femoell 
concur;  Commissioner  Irvine  not  present. 
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have  not  been  and  can  not  be  earned,  and  the  raihK>ad  as  a  whole  has  failed  to  earn  any 
return  on  inTestment,  the  Commission  will  approve  the  certificate  of  abandonment  of  the 
extension.     Petition  of  Tho  Yonkors  Railroad  Company.    Ill 

2.  Publio  convenience  can  not  be  predicated  upon  a  condition  where  the  public  patronace 
is  insufficient  ressonably  to  support  the  railroad  from  a  financial  standpoint.    Id. 

3.  Under  eiriwting  conditions,  abandonment  of  a  portion  of  its  constructed  route  in 
Lockport  authorised.     Petition  of  IntemaHonal  Bailtoay  Company.    349 

4.  The  Commission  can  approve  a  declaration  of  abandonment  of  route  of  a  street  sur- 
face railroad  only  when  it  appears  that  the  part  of  the  route  in  question  is  no  longer  neses- 
saiy  for  the  successful  operation  of  the  road  or  the  oonvwiienoe  of  the  puUic.  Petition  of 
Southern  Now  York  Power  and  Railway  Corporation.    408 

Abandonment  id  Station. 

1.  Before  abandonment  is  (nrleted,  it  should  be  shown  that  the  company  had  provided 
and  used  the  most  economical  plan  for  conducting  the  business  of  the  station.  If  after  iair 
trial  such  a  plan  produces  a  loss  to  the  company  out  of  proportion  to  the  publio  convenience, 
then  the  abandonment  should  be  allowed.  Petition  of  United  Statee  Railroad  Adminietror 
Hon,  Boeton  and  Maine  Railroad.     115 

2.  An  attempt  to  meet  varying  station  agency  requirements  and  conditions  by  a  general 
standardiBation  not  permitted,  in  a  given  case,  to  deprive  the  public  of  reasonably  neceesary 
service  unless  the  standard  fits  the  particular  case.  Complaint  of  Charlee  M.  Mark  et  al.  ▼. 
C«n<ra2  New  England  Railway  Company,  etc.    373 

Bases  for  Rate  ICaUng  Purposes. 

1.  Where  a  trolley  system  consists  of  both  urban  and  interurban  mileage  and  is  operated 
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Burden  of  Proof. 
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r  Smyth  V.  Ames,  160  U.  S.  466;  Minnesota  Rate  Cases.  Complaint  of  Louis  P.  Fukrmann, 
etc.,  T.  Iroquois  Natural  Oas  Company.     118 

People  ex  rel.  Village  of  South  Glens  Falls  v.  Public  Service  Commission,  2nd  D.,  225 
N.  Y.  215.     Complaint  of  Trustees  Village  of  Sag  Harbor  v.  LoTig  Idand  Oas  Corporation.    277 

f  ^Petition  of  United  States  Railroad  Administration,  Boston  and  Maine  Railroad,  to  dia- 
oontinue  Wayville  and  Reynolds  stations.  Petition  of  United  States  RaUroad  Administro" 
tion,  Ddaware  and  Hudson  Railroad.    282 

Municipal  Gas  Co.  v.  Public  Service  Commission,  225  N.  Y.  80.  Complaint  of  Con' 
sumers  of  Oas,  Newburgh,  etc.,   v.  Central  Hudson  Oas  and  Blecbric  Company.    303 

Matter  of  the  Petition  of  Buschini,  VII  P.  S.  C.  2nd  D.  Rep.  301.  Petition  of  Walter  /. 
BUmns.    310 

Paige  V.  Schenectady  Railway  Co.,  178  N.  Y.  102;  in  re  Empire  United  Railways,  Inc., 
P.  U.  R.  1015-E,  p.  263.  Petition  of  Southern  New  York  Power  and  Railway  Corpora- 
tion.   408 

Certiflcate  of  Poblic  Convenience  and  a  Necessity. 

JP  A  certificate  of  public  convenience  and  a  necessity  should  be  granted  a  proposed  street 
surface  railroad  company  where  it  api>earB  that  a  substantial  part  of  the  municipality  will 
be  accommodated  by  its  contemplated  line.    Petition  of  Hastings  Railway  Company,  Ine,    536 

Certificate  of  PobUc  Convenience  and  Necessity* 

fi'l.  The  Commission  will  not  grant  a  coiificate  of  public  convenience  and  necessity  witli 
respect  to  the  exercise  of  a  permit  granted  by  local  authorities  over  the  public  streets  of  a 
village  which  is  not  named  in  the  certificate  of  incoiporation  of  the  lighting  company  which 
is  the  grantee  of  such  permit.  Petition  of  Lawrence  Park  Light,  Heat  and  Power  Com- 
pony.     10 
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2.  Where  a  etege  line  is  belns  opemted  between  a  point  within  and  a  point  oatalde  a  ei^ 
under  a  certificate  of  pubHo  conyenienoe  and  necenity  iemied  by  the  CommiMion,  and  is 
f  umiabins  satisf actoiy  eervioe,  another  certificate  ahould  not  be  iaeued  to  a  propoeed  oom- 
peting  line.     PeUtion  a/  Walttr  J.  Blenfu.    310 

3.  An  electrical  corporation  unable  or  unwUling  to  f  umiah  adequate  aervioe  ia  not  entitled 
to  the  protection  of  its  mon<VK>Iy  in  the  field  aenred,  but  a  certificate  of  authotity  will 
not  be  granted  to  a  municipality  to  eetatliah  an  electric  plant  to  compete  with  eueh  a 
corporation  where  the  general  information  in  poaaeaeion  of  the  Comnuaaion  indieataa  that 
the  maintenance  and  operation  of  the  plant  would  neceaaarily  be  at  a  great  loaa.  PeUkum 
iff  ViUao€  of  Schmenu.    869 

4.  On  application  for  a  certificate  of  public  oonTenience  and  noenarity  for  the  operatioB 
of  an  auto  bus  line  between  a  dty  and  communitiea  already  connected  by  an  intenuiMtn 
electric  railroad,  held  that  a  certificate  ahould  be  iaaued  permitting  the  carriage  of  paaaengeia 
only  to  and  from  non-competing  pointa.     Petiiion  of  Henry  Bay  Van  Hottn,    377 

5.  Application  for  certificate  of  public  conTenience  and  neceaaity  approved.  PctiCien 
0/  Joteph  Carlueci.    415 

6.  Conaent  to  the  aaaignment  of  a  certificate  for  the  operation  of  an  auto  bua  line,  where 
the  parties  in  intereat  have  not  received  the  consent  of  the  munioqial  autfaoritieB,  refused. 
Joint  PttUion  of  WettchetUr  Motor  Traiufer  Companyt  Inc.,  and  LoutM  KasB.    418 

7.  A  corporation  organised  under  the  Busineaa  C<»p<vationa  Law  may  not  operate  a 
public  coDTeyanee  of  paaaengera  for  hire,  and  therefore  may  not  receive  a  certificate  of 
public  convenience  and  neceaaity  for  that  purpoae.  Petition  of  United  SkUee  Lene 
Company.    527 

Claasiflcation,  Rates  and  Service. 

A  aervioe  claaaification  of  a  lighting  company  which  ia  ao  looee  and  ind^nite  aa  not 
to  afford  a  reasonable  method  of  accounting  between  the  company  and  the  customer, 
must  either  be  abolished  or  stq;>erBeded  by  a  classification  upon  wMoh  the  charge  can  be 
definitely  fixed  and  easily  verified  by  the  consumer.  Complaint  of  La  BaetHe  Lodge  No. 
494, 1.  O.  O.  F.,  v.  MiddUburgh  and  Schoharie  Electric  Light,  Heat  artd  Power  Company.     35 

Competition. 

1.  Where  an  electrical  corporation  is  already  lawfuUy  operating,  approval  wiU  not  be 
given  to  the  construction  of  an  independent  plant  and  the  exercise  of  a  franchise  to  another 
company  in  a  community  so  small  that  the  existing  company  has  operated  at  great  loea, 
and  the  evidence  tenda  to  ahow  that  the  new  company,  if  oooiq>3ring  the  field  alone,  would 
be  unprofitable.  Complaint  of  Herbert  C.  Perebaeker  et  al.  r.  CaUicoon  Independent  Bleetric 
Company,  Inc.     90 

2.  The  CommiBsion  not  on^  has  the  power  but  it  is  its  duty  to  protect  a  lighting  com- 
pany against  tmlawful  invasion  of  its  territory  by  a  competing  company.  Complaint  of 
Patchogue  Electric  Light  Company  v.  North  Shore  Electric  Light  and  Power  Company.    242 

3.  Where  an  auto  bus  stage  line  is  being  operated  between  a  pmnt  within  and  a  point 
outside  a  city  under  a  certificate  of  public  convenience  and  necessity  issued  by  the  Com- 
mission, and  is  furnishing  satisfactory  service,  another  certificate  should  not  be  issued 
to  a  proposed  competing  line.     Petition  of  Walter  J.  Bleeine.    310 

4.  An  electrical  corporation  unable  or  unwilling  to  furnish  adequate  service  is  not 
entitled  to  the  protection  of  its  monopoly  in  the  field  served,  but  a  certificate  of  authority 
wUl  not  be  granted  to  a  mimicipality  to  establish  an  electric  plant  to  compete  with  such 
a  corporation  where  the  general  information  in  poaaeesion  of  the  Conmuaaioo  indicates 
that  the  maintenance  and  operation  of  the  plant  would  necessarily  be  at  a  great  loaa. 
Petiiion  of  Village  of  Schenetu*.     369 
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6.  On  application  for  a  certificate  of  public  oonvenienee  and  nMcanty  for  the  operation 
of  an  auto  bus  line  between  a  city  and  oommunltiei  already  connected  by  an  interurfoan 
electiio  railroad,  held  that  a  certificate  abould  be  ieeued  permitting  the  carriage  of  paaMngere 
only  to  and  from  non-eompetins  points.     PeUHon  af  Hmry  Ray  Van  Ho^aen.    377 

6.  The  operation  of  a  sight-eeeing  car,  making  one  trip  daily  between  Buffalo  and 
Niagara  Falls  and  visiting  points  of  interest  at  both  tenninals  en  rovU,  does  not  oome 
within  the  provisions  of  sections  26  and  26  of  the  Transportation  Corporations  Law. 
Complaint  of  InitrnaHonal  RaUvKty  Company.    388 


The  authority  of  a  lighting  corporation  organised  under  the  Transportation  Corporations 
Law  to  occupy  public  streets  and  highways  is  drawn  from  the  State  and  not  from  the 
local  authorities:  the  latter  only  consent  to  the  ezerdse  of  the  power  given  by  the  State 
because  the  Legislature  has  made  the  local  consent  a  condition  to  the  exercise  of  the 
privilege  or  franchise  granted  by  it.  Complaint  of  Patehoffue  Etoetrie  LiQht  Company  r. 
North  Shore  EUetric  Light  and  Power  Company.    242 

Contiact  Piriee»  Ratiml  Gas. 

A  contract  for  a  supply  of  natural  gas,  by  and  between  a  Pennsylvania  producing  cor- 
poration and  a  New  York  distributing  corporation,  should  provide  a  definite  and  certain 
price  i<x  gas  sold,  and  should  not  provide  compensation  in  the  way  of  a  percentage  of 
the  revenues  of  the  distributing  company.  Complaint  of  Ooorge  W.  Lane,  tic.,  v.  Cryatal 
City  Oa$  Company.    210 

Definitiona. 

1.  "  Economic  rates  "  are  the  up-limit  of  income.  If  the  service  is  more  extensive  or 
expensive  than  that  limit  requires,  then  a  proportionate  scaling  of  assets  or  abandoning 
of  portions  of  tracks,  or  both,  must  be  had  if  the  company  is  to  become  and  remain  solvent. 
Potilion  of  FiaAJbtU  SUdrie  Railway  Company.    77 

2.  "  Consumer  cost "  means  expense  required  by  consumers  irrespective  of  amount 
used;  '*  Demand  cost  '*  means  expense  involved  by  reason  of  the  rate  at  which  current 
is  used  under  maximum  demand;  and  "  Output  cost  '*  means  cost  of  furnishing  current 
used  after  other  costs  have  been  made,  analysed,  and  allocated.  Complaint  of  Summer 
Residenta  of  Baat  Hampton  v.  Boat  Hampton  Eledrie  Light  Company.    356 

Differential  Rates,  Blectrldty  and  Oas. 

1.  A  slight  difference  between  rates  for  public  Ughtlng  and  private  lighting  is  not  vital 
where  the  relations  of  each  rate  to  the  total  revenue  is  considered  in  the  making  of  both 
rates.     Complaint  of  Oeorge  S.  Buck,  etc.,  et  ol.  v.  William  J.  Judge  et  al.    818 

2.  Where  there  is  some  saving  in  expense  on  the  gas  furnished  a  munidpalily  by  a  gas 
corporation,  it  is  proper  that  the  rate  for  such  gas  should  be  slightly  lower  than  the  rate 
for  private  lighting.    Id. 

DIsconti&uance  of  Agent 

1.  On  a  petition  to  discontinue  the  maintenance  of  a  ticket  agent  at  a  passenger  station, 
it  was  shown  that  the  agent  perfcxined  other  duties  at  the  station,  and  that  his  net  income 
from  the  three  positions,  assuming  present  conditions  to  continue  during  the  yeai,  would 
be  something  over  $5200:  held  that  the  remedy  was  to  reduce  the  compensation  rather 
than  deprive  the  public  tA  a  service  to  which  it  had  long  been  accustomed  and  to  which 
it  is  reasonably  entitled.  Petition  of  United  States  Railroad  Adminiatrationi  New  York 
Central  Railroad.    45 
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2.  When  a  public  utility  ooifxmktion  is  not  a  buccqu  financially,  care  and  attention 

must  be  given  to  its  management  for  the  purpose  of  ooneoting  any  deficiency  in  income, 

and  an  interference  with  the  convenience  and  neceesitieB  of  the  public  should  be  one  of 

the  last  and  not  one  of  the  first  means  employed  to  correct  the  situation.     P«Ution  cf 

United  States  Railroad  AdminiHratum,  New  York  Central  RailroadJ[229 

8.  Where  an  agency  station  has  become  unprofitable  on  account  of  diminution  of 
revenue  due  to  war  conditions  and  increase  <d  cost  of  maintenance  due  to  unneoesBary 
increase  in  wages  of  the  agent  beyond  the  reasonable  value  of  Ids  services,  consent  €i  the 
Commission  will  not  be  granted  to  a  proposed  discontinuance  of  the  services  of  the  agent 
at  the  station.  Petition  of  United  States  Railroad  Administration,  Ddaware  and  Hudson 
Railroad.    282 

Discontinaance  of  Train  Service. 

On  complaint  and  after  hearing,  discontinuance  of  operation  ot  certain  trains  denied. 
Complaint  of  Mayor,  ele.,  Oswego  v.   United  States  Railroad  Adminiatraiion  et  aL    458 

Discrimination. 

1.  FVee  service  or  reduced  rates  which  telephone  companies  are  permitted  to  extend 
to  municipal  corporations  does  not  fall  within  the  prohibitions  against  discrimination 
and  undue  advantage.  Complaint  of  Board  of  Supervisors  of  Brie  County  v.  New  York 
Tdsphone  Company  et  oZ.     54 

2.  As  the  law  has  recently  been  declared  by  the  AppeUate  Division,  this  ClommisBion 
is  without  power,  in  order  to  aid  in  the  conservation  of  natural  gas,  to  discriminate  between 
different  dasses  of  consumers.  It  should  not  undertake  to  do  indirectly  what  it  is  for- 
bidden to  do  directly,  by  authorising  higher  rates  iar  large  consumers  than  for  small 
consumers.     Complaint  of  George  W.  Lane^  etc.,  v.  Crystal  City  Oae  Company.    210 

3.  A  withdrawal  of  the  practice  of  extending  credit  to  a  competing  company,  and  the 
continuance  of  the  practice  with  other  customers  in  general,  is  discriminatory  as  well  as 
unfair  and  unreasonable;  the  Commission  has  power  to  order  the  restofation  of  the  p^ior 
practice.  ComptairU  of  Postal  Tdegraph^aile  Company  v.  Western  Unien  Telegraph 
Company,    464 

Fftres,  Blecttic  Railroads, 

1.  Increased  fares  authorised  on  an  intsrurban  trolley  line  with  the  hope  of  preserving 
the  road  for  the  public  untU  a  more  favorable  finandal  condition  of  the  country  may  lead 
to  permanent  relief.  Petition  of  George  Bulloek,  as  Receiver  Buffalo  and  Lake  Brie  Traction 
Company.     14 

2.  Fares  in  Lockport  increased  from  five  cents  to  six  cents.  Petitien  of  International 
RaUway  Company.    49 

3.  Where  a  trolley  qrstem  is  interuiban  as  well  as  urban,  and  franchise  restrictions 
require  flat,  through,  limited  fares,  large  increases  in  such  fares,  by  agreement  with  the 
municipalities  affected,  may  cause  a  reduction  instead  of  an  increase  in  oponating  revenue. 
Petition  of  Westchester  Street  Railroad  Company.    64 

4.  Fares  on  such  systems  should  be  adopted  to  induce  use  by  the  short'trip  rider  as 
well  as  to  accommodate  the  interuiban  rider,  and  should  be  carefully  adjusted  to  the 
convenience  and  necessities  of  each  class.  A  soning  arrangement  to  meet  these  conditions 
is  a]n>roved.    Id. 

5.  An  increase  in  trolley  fares  may  be  justified  because  of  lack  of  reasonable  return, 
and  yet  the  increase  might  result  in  a  decreased  instead  of  an  increased  revenue.  Where 
a  deficiency  in  revenue  must  be  met,  the  real  ivoblem  ia  to  find  and  fix  the  rates  that  will 
permit  the  most  people  to  ride  and  stiU  be  high  enough  to  cover  costs.    Such  rates  may 
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be  called  the  eoonomio  rates:   they  meaeure  the  economic  demand  for  trolley  senrioe  in 
the  community.     PeliHon  of  Fishkitt  Electric  RaUway  Company.    77 

6.  Farae  in  Eincston  increaaed  from  fire  cents  to  six  cents.  PeliHon  of  Xtn^tton 
Coneolidated  RaHroad  Company.    95 

7.  Increase  in  fares  allowed.  Petition  of  Rocheeler  and  Syracuse  BaHroad  Company, 
Inc.     166 

8.  Where  a  trdley  system  consists  of  both  urbcm  and  intemrban  mileage  and  is  operated 
as  one  system,  it  being  found  that  the  same  patrons  weie  not  to  any  large  degree  making 
use  of  the  different  parts  of  the  system  indiscriminately,  and  there  was  oonqMuratavely 
little  continuous  riding  over  different  divisions  of  the  system,  held  that  the  rates  on  the 
different  divisions  should  be  treated  on  their  respective  merits,  and  that  for  rate  making 
purposes  the  S3rstem  should  not  be  treated  as  a  unit.  Petition  of  Schenectady  RaUway 
Company.     182 

0.  It  is  the  legislative  policy  of  the  State  that  commutation  and  other  special  rlnnnen 
of  tickets,  lower  in  rate  than  regular  fares,  may  be  maintained  on  intemrban  trolley 
railroads.    Id. 

10.  Increase  in  fares  authorised.     Petition  of  Empirt  State  Railroad  Corporation.    268. 

11.  Increase  in  fares  authorised.  Petition  of  New  York  and  Stamford  RaUtoay  Com- 
pany.   264 

12.  Increase  in  fare  allowed,  one  of  the  conditions  being  that  transfer  privileges  should 
be  continued.  Complaint  of  City  of  Jamettown  v.  Warren  and  Jameetoum  Stred  RaUvny 
Company  et  al.    207 

13.  Increase  in  fares  authorised.  Petition  of  Geneva,  Seneca  Falle  and  AiUnam  Railroad 
Company f  Inc.    403 

14.  Increase  in  fares  authorised.  Complaint  of  Louie  P.  Fuhrmannt  etc.,  v.  International 
Railway  Company.    420 

15.  A  public  service  corporation  has  the  right  to  file  schedules  giving  notice  of  proposed 
change  in  rates  without  action  on  the  part  of  the  Commission,  unless  the  rates  affected 
have  theretofore  been  fixed  and  are  effective  under  an  order  of  the  Commission,  and  such 
filing  is  not  evidence  that  the  Commission  has  approved  the  rates  named  in  the  schedule. 
Complaint  of  VUlatfe  of  Goehen  v.  Wallkid  Traneit  Company.    439 

16.  Where  a  franchise  granted  by  a  mimidpality  to  a  public  service  cori>oration  con- 
tains an  agreement  naming  the  rate  to  be  charged  for  services  rendeied  by  the  corporation, 
but  reserves  the  right  to  the  Legislature  to  regulate  or  reduce  such  rate,  the  CommisBioB 
has  jurisdiction  to  increase  or  decrease  the  rate  mentioned  in  the  schedule.    Id. 

17.  Increase  in  fares  approved.  Complaint  of  Harry  A.  WHkineon,  etc.,  v.  New  York 
Slate  Railway:    476 

18.  Proposed  increase  in  fares  held  not  unreasonable.  Complaint  of  Reeidente  Chautauqua 
County  V.  ChatUauQ^a  Traction  Company  et  al.    484 

19.  Increase  in  fares  approved.  Petition  of  Western  New  York  and  Penneylvania  TraeHon 
Company.    517 

20.  The  practical  results  of  increased  fares  should  be  kept  in  view:  they  should  not  be 
higher  than  passengers  are  able  or  willing  to  pay,  but  high  enough  to  permit  opeiatioiis 
to  continue.    Id. 

Federal  Control  of  Railroads. 

1.  An  examination  of  the  Federal  Control  Act  discloses  that  whether  or  not  the  Congress 
has  the  power  to  dispossess  state  auth<Mitaes  of  the  police  powers  vested  in  them,  it  has 
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eipreesly  refnuned  from  uaios  mioh  powor.    Comptetn/  of   VUlaae  of  Oranvitts  v.  Th§ 
Del  110  Iff  ami  HwUon  Company  0I  at,    41 

2.  On  a  petition  to  diaoontinue  the  maintenanoe  of  a  ticket  affont  at  a  panenger  ttation, 
it  was  shown  that  the  agent  performed  other  dutiee  at  the  station,  and  that  his  net  income 
from  the  three  positions,  assumins  present  conditions  to  continue  during  the  year,  would 
be  something  over  $5200:  hdd  that  the  remedy  was  to  reduce  the  compensation  rather 
than  depriye  the  public  of  a  service  to  which  it  had  long  been  accustomed  and  to  which 
it  is  reasonably  entitled.  PsMion  of  Unitod  Statu  Baibroad  Adminittrationt  Now  York 
Control  RaUtoad.    45 

3.  Rates  established  by  United  States  Railroad  Administration  approved.  Compiaint 
of  RoiidenU  Chautauqua  County  v.  Chautauqua  Traction  Company  et  at.    484] 

Federal  Income  Tax. 

The  Federal  Income  T^z  will  not  be  allowed  as  a  deduction  from  income  in  determining 
the  return  on  investment  <rf  a  public  service  corporation.  Comiptaini  of  Louu  P,  Puhrmann, 
etc.,  v.  Iroquoio  Natural  Oa$  Company.    118 

Forest  Pfoiefve* 

On  an  application  for  rescission  of  an  <»der  requiring  the  use  of  oil  burning  locomotives 
within  the  Forest  Preserve  during  certain  months  of  the  year,  held  that  the  Commission  is 
not  justified  in  relaxing  precautions  because  tA  expense  entailed  in  observing  them.  Ptiiiion 
Of  Unittd  3tat09  BaiUroad  Adminiatrationt  Now  York  Control  Railroad.    61 

Franchise. 

1.  The  Clomnussion  wUl  not  grant  a  certificate  of  public  convenience  and  necessity 
with  respect  to  the  ezerdse  of  a  permit  granted  by  local  authorities  over  the  public  streets 
of  a  village  which  is  not  named  in  the  certificate  ct  incorporation  of  the  lighting  company 
whioh  is  the  grantee  of  such  permit.  Petition  of  Lcnorenee  Park  Light,  Hoot  and  Power 
Company.     19 

2.  A  municipality  having  granted  a  franchise  for  the  constructicm  and  maintenance 
of  an  electric  plant  in  its  public  highways,  and  the  Commission  having  given  its  consent 
to  the  construction  of  such  a  plant  and  its  approval  to  the  ezerdse  of  the  franchise,  and  the 
corporation  having  actually  constructed  its  plant,  the  Commiasion  is  without  authority 
to  revoke  the  franchise  or  its  consent  and  approval  because  of  interruptions  in  service. 
Complaint  of  Herbert  C.  Perebacher  et  al.  v.  CaUieoon  Independent  Sledric  Company,  Inc.    90 

8.  If  an  electrical  corporation  is  unwilling  or  unable  to  render  adequate  service,  the 
existence  of  its  plant  and  its  franchise  is  not  in  itself  a  sufficient  reason  lot  denying  the 
approval  of  the  ezerdse  of  a  franchise  granted  to  another  company.    Id. 

4.  Where  an  electrical  corporation  is  already  lawfully  operating,  anvroval  will  not  be 
given  to  the  construction  of  an  independent  plant  and  the  exetdse  of  a  franchise  to  another 
company  in  a  community  so  small  that  the  existing  company  has  operated  at  great  loss, 
and  the  evidence  tends  to  show  tiiat  the  new  company,  if  occupying  the  field  alone,  would 
be  unprofitable.    Id. 

5.  The  authority  of  a  lighting  cori>oration  organised  under  the  Transportation  Cor* 
porations  Law  to  occupy  public  streets  and  highways  is  drawn  from  the  State  and  not 
from  the  local  authorities:  the  latter  only  consent  to  the  exercise  of  the  power  given  by 
the  State  because  the  Legislaturo  has  made  the  local  consent  a  condition  to  the  exercise 
of  the  privi?eg3  or  franchise  granted  by  it.  Complaint  of  Patehogue  Slectrie  Light  Company 
V.  North  Shore  Electric  Light  and  Power  Company.    242 

6.  A  rate  limitation  in  the  franchise  of  a  con^Miny  which  was  afterward  merged  by 
a  con^pany  possessing  a  franchise  free  from  limitations,  held  that  the  limitation  which 
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micht  be  charged  by  the  limiting  fnndhiBe  did  not  apply  to  gas  furnished  in  nudna  laid 
in  Btreete  included  within  the  unrestricted  franchise  and  now  operated  by  the  common 
owner  of  both  franchises.  Complaint  of  Owrgt  S.  Btuk^  tte.,  9t  <A.  t.  WiUiam  J.  Jud(f 
elal.    318 

7.  An  electrical  corporation  unable  or  unwiUing  to  fuiniah  adequate  service  is  not 
entitled  to  the  protection  of  its  monopoly  in  the  field  served,  but  a  certificate  of  authority 
will  not  be  granted  to  a  munioq)aHty  to  establish  an  electric  plant  to  compete  with  such 
a  cofpoiation  where  the  general  infcnrmation  in  possession  of  the  Commission  indicates 
that  the  matntenanoe  and  operation  of  the  plant  would  necessarily  be  at  a  great  loss. 
PetUion  of  Vittage  of  SdieMma.    869 

8.  An  electrical  corporation  operated  with  one  generating  plant  in  two  ▼illsges,  both 
small;  one  village  sought  a  certificate  of  authority  to  install  a  municipal  plant  for  com- 
mercial purpoees;  this  would  inevitably  lead  to  an  entire  abandonment  of  iht  service 
in  the  other  village:  hdd  that  this  is  a  circumstance  to  be  oonsiderBd  by  this  Commission, 
representing  the  entire  pubHc,  in  passing  upon  the  application  erf  the  first  village.    Id. 

9.  Transfer  of  franchise  authorised,  and  construction,  etc.,  approved.  Joint  Petition  of 
KaU  £,  Smith,  s(e.,  and  SoUmUo  Electric  Light  A  Power  Companv.    436 

10.  A  franchise  permitting  the  storage  of  cars  in  a  street  narrow  in  width  and  largely 
traveled  should  not  be  approved,  and  cars  should  be  permitted  to  stand  in  such  a  street 
only  a  sufficient  length  erf  time  to  await  theii  return  trips  in  due  course  of  prompt  operation. 
Petition  of  HaaHnge  BaUway  Company  t  Inc.    636 

Generation  ot  Blectildty. 

A  generation  ci  practically  two  kw.h.  for  every  kw.h.  aotuaUy  used  and  paid  for 
indicates  an  uneconomic  generation  of  power;  such  a  company  owes  a  duty  to  the  public 
to  purchase  power  if  possible  instead  of  manufacturing.  Complaint  of  Sum$ner  Reeidenta 
at  Eaet  Hampton  y.  EaH  Hampton  Electric  Light  Company.    356 

Going  Vahie. 

1.  Discussion  of  claim  f(v  going  value,  where  company  has  not  been  successful  and 
after  period  of  seventeen  yeais  shows  accrued  deficit  in  ezooM  of  investment.  Complaini 
of  Oeorge  W.  Whitehead^  etc.,  v.  Niagara  PalU  Oae  and  Electric  Light  Company.     233 

2.  Where  a  street  surface  railroad  company  is  operated  by  virtue  of  various  consents 
granted  by  local  authoiities  pursimnt  to  powers  given  them  by  the  LegislatiirB,  enters 
into  a  written  agreement  with  the  municipal  authoritiee  which  ub  afterward  ratified  by 
the  L^islatiue  by  the  terms  of  which  a  fare  to  be  obaiged  is  fixed,  subject  to  the  provision 
that  nothing  in  the  contract  shall  be  construed  to  prescribe  the  Legislature  regulating 
the  fare,  it  was  held  that  operation  pursuant  to  the  terms  of  the  agreement  precludes  any 
consideration  of  what  a  known  as  going  value  in  a  proceeding  before  the  Commiasion 
wherein  the  power  of  regulation  so  reserved  to  the  Legislature  is  invoked.  Complaint 
of  Louie  P.  Fuhrmann,  etc.,  v,  iTUemational  Railway  Company.    420 

Grade  prossings,  Railroads. 

1.  Where  a  city  is  providing  for  an  industrial  development,  proposed  highwajm  across 
tracks  used  for  industrial  switching  may  be  at  grade  if  the  train  switching  movements 
are  flagged  over  the  crossings.     Petition  of  City  of  Syracuee,  etc.    86 

2.  The  rights  of  the  parties  in  respect  to  an  old  grade  crossing  of  a  railroad,  now  closed, 
should  be  determined  in  an  appropriate  legal  proceeding  before  the  railroad,  the  town, 
and  the  State  are  subjected  to  the  expense  of  constructing  an  overgrade  crossing.  Petition 
of  Town  Board  and  SuperirUenderU  of  Highway*  of  the  Town  of  Harrietttown.     104 
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3.  Audible-visible  ngnalB  should  be  installed  at  all  Tailroad  croasingB  at  grade  where 
the  view  is  obscured  and  the  approaoh  is  dangerous.  Matter  of  Protection  oj  Grade  Croaa- 
ing$f  New  York  Central  and  Delaware  and  Hvdeon  BaHroade.    384 

Highwaj  CrouiiigB. 

Where  in  the  oonstniotion  of  a  railroad  the  location  of  a  highway  and  highway  bridge 
are  changed,  and  it  is  not  shown  that  the  right  of  way  boundary  lines  of  the  railroad  indude 
or  ezdude  the  bridge,  the  question  of  responsibility  for  mslntenanoe,  depending  on  the 
determination  of  the  legal  question  of  boundary  lines,  is  one  for  the  Supreme  Court. 
Comriaint  of  Reeidente  of  PhiUipeport  r.  New  York,  Ontario  and  Weetem  BaHway  Comr' 
p^nv.    57 

Interchaage  Facilities,  SaUroads. 

The  Commission  does  not  have  jurisdiction  to  require  two  railroads  to  connect  their 
lines  by  an  interchange  track  when  the  puipose  of  the  track  is  to  give  one  carrier  the  use 
of  the  terminal  facilities  of  another  carrier.     Complaint  of  Batatia  Chamber  of  Commerce  v. 
United  Staiee  Railroad  Adminietration  et  al,    397 

Locomotiyes  in  Forest  PreMire. 

1.  On  an  application  for  rescission  of  an  order  requiring  the  use  of  oil  burning  locomotives 
within  the  Forest  Preserve  during  certain  months  of  the  srear.  held  that  unless  the  Com- 
mission is  satisfied  that  present  devices  and  methods  of  operation  affcnd  practical  security 
sgainst  the  setting  of  fires  by  passing  trains,  it  can  not  be  justified  in  relaxing  precautions 
because  of  expense  entailed  in  observing  them.  Petition  of  United  Statee  Railroad  Adminie^ 
trationt  New  York  Central  Railroad.    61 

2.  Notwithstanding  improvements  and  devices  to  prevent  the  emission  of  cinden  from 
smokestacks  of  locomotives  and  the  dropping  of  embers  from  ash-pans,  the  dangeis  aiising 
from  poesible  defects  in  construction  and  maintenance  and  from  careless  operation  make  it 
inadvisable  at  this  time  to  rescind  or  modify  the  order.    Id. 

MsTimtim  Price. 

A  wifcTimiim  pririft  tn  h«*  flhargwi  few  g>*  mA.nnf«r>t.iirftri  ttnA  mnU  in  a  nrmniolpitli^  jf  n^  f-r^w^ 

trolling  for  gas  manufactiu«d  in  the  municipality  and  transmitted  by  pipes  and  sold  in 
neighboring  municipalities.     Petition  of  Mtmidpal  Oae  Company  of  the  City  of  AVbany,     11 

Mlfiimnm  Charge. 

A  minimum  charge  monthly  for  readiness  to  serve  authorised.  Complaint  of  Trutieee 
.ViUaoe  of  Sag  Harbor  v.  Long  leland  Oae  Corporation.    277 

Putners. 

Corporations  can  not  become  partners.  Petition  of  Wayland-^Steuben  Power  Company 
Inc.    275. 

Physical  Condition,  Electric  SaUroads. 

1.  The  power  of  local  municipal  authorities  to  require  a  street  surface  railroad  to  pave 
between  its  tracks  and  two  feet  each  side  thereof  does  not  indude  the  power  to  ordor 
rei^cement  of  the  tracks.  Complaini  of  City  of  Oetoego^  etc.,  v.  Empire  State  RaUroad 
Corporation.    393 

3.  Hie  power  to  order  the  replacement  of  the  track  is  vested  in  the  Commission,  and  is 
properly  exercised  in  a  case  where  the  track  has  become  insecure  and  unsafe  for  ordinary 
operations.    Id. 

Police  Powers  of  the  State. 

1.  The  regulation  of  passenger  and  freight  facilities  at  stations  does  not  in  any  substantial 
way  affect  the  interstate  features  of  traffic  and  is  wdl  within  the  police  x>owen  of  the  several 
States.     Complaint  of  ViUage  of  GraneiUe  v.  The  Delaware  and  Hudeon  Company  etaL    41 
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9.  Police  power  of  the  State  to  fix  rates  recognised  by  the  Court  of  Appeals  and  the 
Supreme  Court  of  the  United  Statee.  Compiaint  of  Truateea  VtUage  of  Sag  Harbor  v.  Lono 
Idand  Gas  Corporation.     277 

3.  The  police  power  of  the  State,  in  respect  to  contractual  or  franchise  rights,  is  controlling 
outside  the  municipality  giving  the  franchise.  Complaint  of  Harry  A.  Wilkinson,  etc.,  v. 
New  York  StaU  Railways.    476 

Powers  of  the  Coiimiinlon. 

1.  Where  in  the  construction  of  a  railroad  the  location  of  a  highway  and  highway  bridge 
are  changed,  and  it  is  not  shown  that  the  light  of  way  boundary  linee  of  the  railroad  include 
or  exclude  the  bridge,  the  question  of  responsibility  for  maintenance,  depending  on  the 
determination  of  the  1^^  question  of  boundary  lines,  is  one  for  the  Supreme  Court.  Comr 
plaint  of  Residents  of  PkHlipsport  v.  New  York,  Ontario  and  Western  RaUway  Company.    67 

2.  A  municipality  haying  granted  a  franchise  for  the  construction  and  maintenance  of  an 
electric  plant  in  its  public  highways,  and  the  Commission  having  given  its  consent  to  the 
construction  of  such  a  plant  and  its  approval  to  the  exercise  of  the  franchise,  and  the  cor- 
poration having  actually  constructed  its  plant,  the  Commission  is  without  authority  to 
revoke  the  franchise  or  its  consent  and  approval  because  of  interruptions  in  service.  Comr 
plaint  of  Herbert  C.  Pert^taeker  et  al.  v.  CaUiooon  Independent  Electric  Company,  Inc.    90 

3.  An  order  of  the  Commission  directing  a  betterment  of  service  by  a  natural  gas  com- 
pany, stayed  by  the  Supreme  Court,  will  be  held  in  abeyance  until  the  Court  has  made  its 
decision.     Complaint  of  Residents  of  Mumford  v.  Tri-^ounty  Natural  Gas  Company.     176 

4.  A  condition  in  a  consent  to  the  construction  and  operation  of  an  interuzban  trolley 
raUroad  along  certain  highways  in  a  city  placed  certain  limits  on  the  rates  of  fare  which  the 
railroad  company  should  be  permitted  to  charge  between  points  inside  of  the  city  and  points 
in  other  municipalities  reached  by  the  railroad:  held  that  assuming  such  limitations  to  be 
valid  and  within  the  power  of  the  local  authorities  to  impose,  the  rates  therein  provided  are 
nevertheless  subject  to  regulation  by  the  Commission.  Petition  of  Schenectady  RaUway 
Company.     182 

6.  Neither  this  Commission  nor  the  Interstate  Conmierce  Commission  can  require  a 
Pennsylvania  corporation  producing  natural  gas  in  Pennsylvania  to  transport  it  and  deliver 
it  to  a  distributing  company  in  the  State  of  New  York :  such  transportation  and  sale  is 
a  matter  of  private  contract  between  the  Pennsylvania  producing  corporation  and  the 
New  York  disUibuting  corporation.  Complaint  of  George  W.  Lane,  etc.,  v.  Crystal  City 
Gas  Company.    210 

6.  The  Conmiission  not  only  has  the  power  but  it  is  its  duty  to  protect  a  lighting  com- 
pany against  unlawful  invasion  of  its  territory  by  a  competing  company.  Complaint  of 
Patehogue  EUdric  Light  Company  v.  North  Shore  Electric  Light  and  Power  Company.    242 

7.  A  gas  company  can  not  be  required  by  the  Commission  to  construct  and  maintain  a 
coke  plant  under  the  theory  that  the  byproduct  gas  from  such  plant  would  provide  a  cheaper 
supply  of  gas.     Complaint  of  George  S.  Buck,  etc,,etal.  v.  William  J.  Judge  et  al.     318 

8.  The  power  to  order  the  replacement  of  the  track  of  a  stivet  surface  railroad  is  vested 
in  the  Commission,  and  is  properly  exercised  in  a  case  where  the  track  has  become  insecure 
and  unsafe  for  ordinary  operations.  Complaint  of  City  of  Oswego,  etc.,  v.  Empire  State  RaU- 
road Corporation.     303 

9.  The  Commission  does  not  have  jurisdiction  to  require  two  railroads  to  connect  their 
lines  by  an  interchange  track  when  the  purpose  ol  the  track  is  to  give  one  carrier  the  use 
of  the  ternunal  facilities  of  another  carrier.     Complaint  of  Batavia  Chamber  of  Commerce  v. 

United  States  RaUroad  Administration  et  al.    397 

10.  Where  a  street  surface  railroad  company  is  operated  by  virtue  of  various  consents 
granted  by  local  authorities  ptirsuant  to  powers  given  them  by  the  Legislature,  enters  into 
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a  written  acrMmeat  with  the  municipal  authoritiee  which  ia  afterwaxd  ratified  by  the 
LeiiBlature,  by  the  tenne  of  which  a  fare  to  be  charged  is  fized«  eubjeot  to  the  pioriaioii 
that  nothing  in  the  contract  shall  be  construed  to  prescribe  the  Legislature  regulating  the 
fare,  it  was  held  that  operation  pursuant  to  the  terms  of  the  sgreement  precludes  any  oon- 
sideration  of  what  is  known  as  going  value  in  a  proceeding  before  the  Commission  wherein 
the  power  of  regulation  so  reserved  to  the  Legislature  is  invoked.  CofnplairU  of  LouU  P. 
Fvhrmamnt  etc.,  v.  InUmational  Railway  Companif,    420 

11.  As  between  a  puUic  utility  and  the  public,  capitalisation  shoold  be  allowed  to  the 
extent  ci  the  investment  less  depreciation;  as  between  the  buyer  and  sellar  of  such  utility, 
the  market  price  naturally  measures  the  value;  where  a  question  may  be  raised  between 
buyer  and  seller  because  these  valuations  differ,  the  court  and  not  the  Commission  has 
jurisdiction.  Joint  Petition  of  Kate  E,  Smith,  etc.,  and  SoUnUe  Blectrie  Light  db  Power 
Company,    486 

12.  A  public  service  corporation  has  the  right  to  file  schedules  giving  notice  of  proposed 
change  in  rates  without  action  on  the  part  of  the  Commission,  unless  the  rates  affected  have 
theretofore  been  fixed  and  are  effective  under  an  order  €i  the  Commission,  and  such  filing 
is  not  evidence  that  the  Commiasion  has  approved  the  rates  nanoed  in  the  schedule.  Com- 
plaint of  ViUage  of  Goehen  v.  WdUhiU  Traneit  Company.    439 

18.  Where  a  franchise  granted  by  a  munidpality  to  a  publio  service  oorporatimi  c<mtains 
an  agreement  naming  the  rate  to  be  charged  for  eervices  rendered  by  the  corporation,  but 
reserves  the  right  to  the  Legislature  to  regulate  or  reduce  such  rate,  the  Commission  has 
jurisdiction  to  increase  or  decrease  the  rate  mentioned  in  the  schedule.    Id. 

14.  A  withdrawal  of  the  practice  of  extending  credit  to  a  competing  company,  and  the 
continuance  of  the  practice  with  other  customers  in  general,  is  discriminatwy  as  well  as 
unfair  and  unreasonable;  the  Commission  has  power  to  order  the  restoration  of  the  prt<^ 
practice.  Complaint  of  Poetcd  Tdegraph-Cdbie  Company  v.  Weetem  Union  TeUffraph 
Company.    464 

15.  The  proper  function  of  the  Commission  in  acting  on  a  service  conq>laint  is  to  see 
that  it  is  satisfied  by  the  service  being  made  efficient  or  adequate  as  may  be  found  necessary, 
and  where  defects  are  susceptible  of  correction,  such  correction  is  the  proper  remedy  instead 
of  an  allowance  in  the  rate  to  offset  defective  service.     Complaint  <if  H.  C.  Drake,  etc,  v. 
Dunkirk  and  Fredonia  Telephone  Company.    530 

Protection  of  Railroad  Brnptoyeea. 

Locomotive  engines  should  not  ^  operated  at  such  high  rates  of  speed  as  to  oauae  die- 
comfort  to  engineers  and  firemen  riding  thereon,  nor  so  great  as  to  result  in  danger  to  the 
health  or  efficiency  of  such  engineer  or  fireman.  Matter  of  Rate  of  Speed  of  MUk  Traine, 
etc..  New  York,  Ontario  and  Weetem  Railroad.    518 

PahHe  Convenienca. 

1.  Publio  convenience  can  not  be  predicated  upon  a  condition  where  the  publio  patronage 
is  insufficient  reasonably  to  support  the  «ailroad  from  a  financial  standpoint.  Petition  of 
The  Yonkere  Railroad  Company.     Ill 

2.  Before  abandonment  of  a  railroad  station  is  ordered,  it  should  be  shown  that  the  com- 
pany had  provided  and  used  the  meet  economical  plan  for  conducting  the  business  of  the 
station.  If  after  fair  trial  such  a  plan  produces  a  loss  to  the  company  out  of  proportion  to 
the  publio  convenience,  ibea  the  abandonment  should  -be  allowed.  Petition  of  United 
Statee  Railroad  Adminietration,  Boeton  and  Maine  Railroad.     116 

PabHc  Service. 

1.  Where  a  lighting  corporation  oiganised  under  the  Transportation  Corporationa  Law 
i  s  manufacturing,  distributing,  and  selling  electrio  current  for  profit  to  a  large  number  of 
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tenants  in  varioua  buildings  controlled  by  the  same  peraons  who  control  the  lightinc  oorpo- 
ration,  such  eerrioe  is  public  sendee,  and  fails  under  the  superviaion  and  jurisdiction  of  the 
Public  Service  Commission.     Petition  cfLawrmee  Park  Lights  Heal  and  Power  Company.    10 

2.  If  an  electrical  corporation  is  unwilUnc  or  unable  to  render  adequate  service,  the 
existence  of  its  plant  and  its  franchise  is  not  in  itself  a  sufficient  reason  for  densrinc  the 
apxffoval  of  the  exercise  of  a  franchise  cranted  to  another  company.  Comflaint  of  Herbmi 
C.  Perthaeker  et  al,  v.  CaUieoon  Independent  Electrie  Company^  Inc.    90 

8.  Increased  cost  of  operatinc  a  station  due  to  an  increase  of  wages  of  the  agent  above 
an  amount  which  such  services  are  reasonably  worth,  does  not  furnish  sufficient  reason  for 
shortening  the  hours  of  attendance  at  the  station  of  such  agent  and  thereby  depriving  the 
patrons  of  the  services  of  an  agent  at  the  time  <rf  arrival  of  certain  trains.  ComipUxint  of 
Reeidente  of  Renaedaer  FaUe  and  Vicinity  v.  United  Statee  Railroad  AdminietraHon,  JVsip 
York  Central  Railroad.    270 

4.  A  utility  company  has  a  monopoly  of  its  franchise  territory  for  the  purpose  of  serving 
a  public  need,  and  that  need  is  properly  served  only  when  the  public  \»  required  to  pay  the 
lowest  I  ate  compatible  with  a  reasonable  return  on  the  least  expensive  production  and 
deUveiy  of  the  service.  Complaini  of  Summer  Reeidente  of  Baet  Hampton  v.  Baet  Hampton 
Electrie  Light  Company.    356 

PabHc  Service  CommlMions  Law. 

Section  35:  Interchange  tracks,  etc.  Complaint  of  Batavia  Chamber  of  Commerce  t. 
United  Statee  Railroad  Admini^ration  et  al.    397 

Section  36:  Long  and  short  haul  clause.  Complaint  of  Harry  A.  WHkineon,  etc.,  v.  New 
York  State  Railwaye.    476. 

Section  49,  subdivision  1 :  Power  of  the  Commission  to  fix  rates.  Petition  of  Schenectady 
Railway  Company.     182 

F  ^Section  50:  Changes  in  construction,  etc.  Complaint  of  City  of  Oetoego,  etc.,  v.  Empire 
State  Railroad  Corporation.    393 

r  Section  73:  Bases  for  fixing  prices  to  be  charged.  Complaint  of  Louie  P.  Ftihrmannt 
etc.,  v.  Iroquois  Natural  Oae  Company.     118 

Sections  91,  92:  Rates  and  charge  must  be  just  and  reasonable;  publication;  dis- 
crimination. Complaint  of  Board  of  Supertieore  of  Erie  County  v.  New  York  Tdephone 
Company  etal.    54 

Sections  91,  96,  97:  Regulations,  equipment,  practices,  etc.  Complaint  of  Poetal 
Tdegravhr-CaJtie  Company  v.  Weetem    Union  Tdegraj^  Company.    464 

Public  Streets. 

A  franchise  permitting  the  storage  of  cars  in  a  street  narrow  in  width  and  largely  traveled 
should  not  be  approved,  and  cars  should  be  permitted  to  stand  in  such  a  street  only  a 
sufficient  length  of  time  to  await  their  return  trips  in  due  course  of  prompt  operation. 
Petition  of  HasUnge  Railway  Company^  Inc.    536 

Qualificatloiis  of  Railroad  Employees. 

Locomotive  engines  should  not  be  towed  under  steam  except  under  the  control  of  an 
engineer  or  a  fireman  with  at  least  one  year's  actual  experience,  and  not  in  charge  of  the 
latter  until  he  shall  have  established  his  ability  to  discharge  properly  the  lesponsibilities 
of  the  situation  by  satisfactory  examinations  and  tests.  Complaint  againet  United  Statee 
Railroad  Adm  nietration^  Boston  and  Maine  Railroad.     315 
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Bailroad  CroMingB. 

Where  in  the  conatruction  of  a  raihxMKl  the  location  of  a  highway  and  highway  Inidge 
are  changed,  and  it  ia  not  shown  that  the  right  of  way  boundary  linee  of  the  railroad 
include  or  exclude  the  bridge,  the  question  of  responsibility  for  maintenance,  depending 
on  the  determination  of  the  legal  question  of  boimdary  linee,  is  one  for  the  Supreme 
Court.  Complotnt  of  RetidenU  of  Phillipaport  v.  ^010  York,  Ontario  and  Wettem  RaUicaif 
Company.    57 

Saikoad  Law. 

Section  21:  Construction  of  route.  Complaint  of  Rtndentt  of  PhiUiptport  y.  ATew 
York,  Ontario  and  Wettem  Railway  Company.    67 

Section  54-a.  known  as  the  Full  Crew  Law.  John  Fitagibbont,  etc.,  v.  United  Statea 
Railroad  Adminiriration,  New  York  Central  Railroad.    294 

Section  101:  Fares,  regulation,  etc.  Complaint  of  ViOaoe  of  Goahen  v.  WaWeill  Tranait 
Company.    439 

Section  178:  Re-paving,  repairs,  etc.  Complaint  of  City  of  Oawego,  etc.,  y.  Bmpirt 
State  Railroad  Corporation.    393 

Section  181 :    Fares  on  street  railroads.     Petition  of  Schenectady  Railway  Company.     182 
Section  184:    Abandonment  of  route.     Petition  of  The  Yonkera  Railroad  Company.     Ill 

Ratea,  Electricity  and  Oaa. 

1.  A  maximum  price  to  be  charged  for  gas  manufactured  and  sold  in  a  municipality 
is  not  controlling  for  gas  manufactured  in  the  municipality  and  transmitted  by  pipes  and 
sold  in  neighboring  munidpalitiee.  Petition  of  Municipal  Oaa  Company  of  tha  City  of 
Albany.     11 

2.  On  complaint  against  advanced  rates  for  natural  gas,  on  investigation  it  was  found 
that  the  existing  rates  were  justified,  but  in  the  circumstances  under  which  the  investi- 
gation was  made  the  Commission  declined  to  commit  itself  for  the  puipoee  of  other  eases 
to  the  approximate  valuation  of  the  company's  property  made  in  this  case.  Compiaint 
«/  Truateea  ViUage  of  Bolivar  v.  Empire  Gaa  and  Fud  Company,  lid.    31 

S.  A  return  of  9.6  per  cent  held  not  unreasonable  in  the  case  of  a  natural  gaa  company 
drawing  constantly  upon  an  exhaustible  and  irreplaceable  supply.    Id. 

4.  A  service  classification  of  a  lighting  company  which  is  so  loose  and  indefinite  as  not 
to  a£ford  a  reasonable  method  of  accounting  between  the  company  and  the  customer, 
must  either  be  abolished  or  superseded  by  a  classification  upon  which  the  charge  can  be 
definitdy  fixed  and  easily  verified  by  the  consumer.  Complaint  of  La  BaatHe  Lodge  No. 
404, 1.  O.  O.  F.,  V.  Middleburgh  and  Schoharie  Electric  Lights  Heat  and  Poxoer  Company.    35 

5.  While  the  Commission  does  not  feel  justified  in  absolutely  prohibiting  flat  rates, 
its  experience  is  that  they  are  extremely  objectionable  and  promote  constant  friction 
between  t^e  furnisher  and  the  consumer  of  the  service.    Id. 

6.  While  8  per  cent  return  on  investment  is  permissible  and  proper  under  the  mandate 
of  the  statute  prescribing  a  just  and  reasonable  return,  the  Commission  does  not  fed 
justified  in  accepting  the  present  inflated  prices  as  a  basis  for  rate  making.  Under  the 
facts  in  this  case,  an  increased  rate  for  gas  from  $1.25  to  $1.35  per  thousand  cubic  feet, 
estimated  to  yield  a  return  of  4.35  per  cent  on  investment,  was  held  to  be  reasonabia. 
Complaint  of  Mayor  of  Amaterdam  v.  Chuctanwula  Oaa  Light  Company.     37 
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7.  Rates  increased  in  Granville.  ComplairU  of  Tnuieea  of  ViUage  of  QranviUe  ▼.  Qran- 
nZIe  Eledrie  and  0<u  Company.     72 

8.  Increase  in  gas  rates  in  Owego  autboiised.  Complainl  of  Customers  in  Otcsgo  v, 
Owego  Qas  Light  Company.     108 

9.  Increase  in  price  of  manufactured  gas  and  service  charge  authorised.  Compiaint  of 
Ctutomars  v.  Oas  Ligfd  Company^  Waverly.     172 

10.  On  an  examination  of  the  evidence,  a  rate  is  fixed  of  65  cents  per  thousand  cubio 
feet,  with  7  cents  discount  for  prompt  payment.  Complaint  of  George  W.  Liane,  e(c..  v. 
Crystal  City  Oas  Company,    210 

11.  Increase  in  rates  for  gas  in  Saratoga  Springs  allowed.  Complaint  of  Mayor  of 
Saratoga  Springs  v.  Adirondack  Electric  Poxoer  Corporation.     218 

12.  Rates  for  gas  and  service  fixed  on  what  traffic  will  bear  instead  of  bung  based  on 
a  return  on  claimed  value  of  property,  under  peculiar  facts  of  the  case.  Complaint  of 
Charge  W.  WhUeheod,  etc.,  v.  Niagara  FaUs  Oas  and  SUetric  Light  Company.    233 

13.  Increase  in  the  wholesale  rate  for  electricity  not  approved.  Petition  of  Wayland- 
StetAen  Power  Company ,  Inc.    275 

14.  Increase  in  rates  for  gas  authotised.  Complaint  of  Trustees  Village  of  Sag  Harbor 
V.  Long  Island  Oas  Corporation.    277 

15.  If  a  corporation  furnishes  both  gas  service  and  electric  sorvice,  and  complaint  is 
made  as  to  the  rates  for  one  class  of  service,  it  must  be  considered  separately:  ihe  consumer 
of  electricity  may  not  be  required  to  make  good  losses  sustained  in  its  gas  service. 
Complaint  of  Consumers  of  Oas,  Newburgh,  etc.,  v.  Central  Hudson  Oas  and  Eleebrie  Comr- 
pany.    303 

16.  After  investigation,  a  rate  for  gas,  estimated  to  yield  a  return  of  6.13  per  cent,  with 
a  poflsibility  of  7  per  cent,  held  not  unreasonable  under  prevailing  conditions.    Id. 

17.  A  rate  limitation  in  the  franchise  of  a  company  which  was  afterward  merged  by 
a  company  possessing  a  franchise  free  from  limitations,  held  that  the  limitation  which 
might  be  charged  by  the  limiting  franchise  did  not  apply  to  gas  furnished  in  mains  laid 
in  streets  included  within  Hm  unrestricted  franchise  and  now  operated  by  the  common 
owner  of  both  franchisee.  Complaint  of  Oeorge  S.  Buck,  etc.,  et  al.  v.  WtUiam  J.  Judge 
et  al.    318 

18.  Increase  in  rates  and  ready  to  serve  charge  authorised.  Complaint  of  Summer 
Residents  of  East  Hampton  v.  East  Hampton  Electric  Light  Company.    356 

19.  Under  existing  circumstances,  a  rate  of  45  cents  net  per  thousand  cubic  feet  for 
natural  gas  held  not  unreasonable.  Complaint  of  Purchasers  of  Oas,  Allegany,  v.  Keystone 
Oas  Company.    446 

20.  On  complaint  for  reviewing  the  rates  charged  for  gas,  held  that  in  a  prior  case,  on 
investigation,  the  rates  were  found  to  be  reasonable,  just  and  lawful.  Complaint  of 
Consumers  of  Oas,  Sag  Harbor,  v.  Long  Island  Oas  Corporation.    449 

21.  Increase  in  rates,  with  ready  to  serve  charge,  authorized.  Complaint  of  Trustees 
of  Bath  V.  The  Bath  Electric  and  Oas  Light  Company.    498 

22.  On  complaint  as  to  rates  charged  for  natural  gas,  facts  discussed  and  rates  approved. 
Complaint  of  Purchasers  of  Natural  Oas,  Andover,  v.  Empire  Oas  and  Fud  Company, 
Ltd.    510 

Rates,  Telephone.    * 

1.  Pending  settlement  of  the  question  in  the  courts,  the  Commission  does  not  fed 
justified  in  conceding  to  the  Postmaster  General  power  over  intrastate  telephone  rates 
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or  Mrvice  by  virtue  of  the  joini  ceeolution  ct  the  Conmeeii  and  the  proolamatioii  of  the 
Preaident  of  July  22,  1918,  under  which  he  anenmed  poaeeooion  and  control  of  the  telecnqih 
and  telephone  systemfi  of  the  country.  Complaint  of  M.  Tanenbaum  9t  al.  t.  A.  8. 
Bvrleaon,  PovtmaaUr  O^Mrpl,  and  New  York  Tdephone  Company.    27 

2.  IVee  seiviee  or  reduced  rates  which  telephone  oompaniee  are  permitted  to  extend 
to  municipal  corporations  does  not  fall  within  the  prohibitions  against  disotiminataon  and 
undue  advantage.  Complaint  of  Board  of  Supertioon  of  Brit  County  v.  Now  York 
Tdophono  Company  ^al.    64 

3.  Increase  in  rates  approved.  Complaint  of  H.  C.  DrakOt  ote.,  v.  Dvnkirk  and  Prodonia 
TeUpKone  Company.    630 

Ready  to  Serve  Charf  e. 

1.  Increase  in  price  of  manufactured  gas  and  service  charge  authorised.  ComplauU  of 
Cuolomon  v.  Oaa  Light  Company,  Waterly.     172 

2.  Ready  to  serve  change  approved.  Complaint  of  RoHdmtt  of  Mumford  v.  TW-CowUlv 
Nixtwtal  Oat  Company.     175 

3.  A  ready  to  serve  charge  for  summer  season  customers  authwriaed.    -Comipiaint  ofSwn- 
RendonU  of  Boat  Hampton  v.  Ba$l  Hampton  BUctric  Light  Company.    356 


4.  Increase  in  rates,  with  ready  to  serve  charge,  authorised.  Comptaint  of  Truattot  of 
Bath  V.  Tho  Bath  BUelrie  and  Gat  Light  Company,    498 

Reaaooabie  Retom. 

1.  A  return  of  9.0  per  cent  hdd  not  unreasonable  in  tiie  case  of  a  natural  gas  oonqjany 
drawing  constantly  upon  an  exhaustible  and  irreplaceable  supply.  CompUani  of  Trutiott 
VHtagt  of  Bolivar  v.  Bmpirt  Oat  and  Pud  Company,  Ltd.    31 

2.  While  8  per  cent  return  on  investment  is  permissible  and  proper  under  the  mandate  of 
the  statute  prescribing  a  just  and  reasonable  return,  the  Commiaeion  doee  not  feel  justified 
in  accepting  the  present  inflated  prices  as  a  basis  for  rate  making.  Under  the  facta  in  this 
case,  an  increased  rate  for  gas  from  $1.25  to  $1.35  per  thousand  cubic  feet,  estimated  to 
yield  a  return  of  4.35  x>er  cent  on  investment,  was  held  to  be  reasonable.  CompUnnt  of 
Mayor  of  Amttordam  v.  Chudanunda  Oat  Light  Company.     37 

Rehearing. 

1.  A  petition  for  a  rehearing  must  include  matter  not  considered  in  previous  petitums. 
Complaint  of  Louis  P.  Puhrmann,  etc.,  v.  Iroquoit  Natural  Oat  Company.     179 

2.  On  facts  presented,  application  for  rehearing  denied.  Complaint  etf  Booidenta  of 
Theresa  et  al.  v.    United  StaUt  Railroad  AdminitUration  el  al.    506 

Res  Judicata. 

On  complaint  for  reviewing  the  ratea  chaiged  for  gas,  held  that  in  a  prior  case,  on  investi- 
gation, the  rates  were  found  to  be  reasonable,  just,  and  lawful.  Complaint  of  Conanm&rt 
of  Oat,  Sag  Harbor,  v.  Long  Idand  Oat  Corporation.     449 

Service,  Electricity  and  Gas. 

1.  Service  rendered  by  a  natural  gas  company  has  an  important  bearing  on  the  rates  to 
be  charged.     Complaint  of  Residentt  of  Mumford  v.  Tri-County  Natural  Oat  Company.     175 

2.  Complaints  against  local  and  temporary  failmes  of  service,  such  as  are  common  to  ail 
public  utilities,  can  not  properly  be  considered  a  factor  in  the  making  of  the  rate.  Comr 
plaint  of  George  S.  Buck,  etc.,  et  al.  v.  WiUiam  J.  Judge  et  al.    318 
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3.  Bcrvioe  of  gat  disoontinued  by  corpontion  was  nttored  on  eontunMr  oomplyiiii  with 
"^  the  law.     Complaint  of  Edward  M.  Kri&r  v.  Naamnt  and  Suffolk  LighUnif  Company.    405 
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S«nrice,  Btoctric  RailroAds. 

ead  Increase  in  fare  allowed,  one  of  the  oonditiona  being  that  tranefer  privileges  should  be 

lod  continued.     Complaint  of  City  of  JamsaUnon  v.  Warren  and  Jamettoton  Stroot  Railway  Com- 

fi  pony  ot  al.    207 

Service,  Szprets. 

**  1.  The  practice  of  an  Express  company  to  omH  Sunday  piek-op  servioe  and  to  tenninate 

the  week  day  pick-iq;>  sendee  at  5  o'clock  p.  m.,  held  to  be  reasooAble.    Complaint  of  Pakront 
of  Amoriean  Railway  Bxpre—  Company  in  Btiffalo,    287 

2.  Abandonment  of  express  sernce  not  approyed.    Complaint  of  Victor  Board  of  Trade  r. 
Amorican  BaUtoay  Expret*  Company.    412 

Service,  Wstlroada. 

1.  The  regulation  of  passenger  and  freight  faoilitifle  at  stations  ddes  not  in  any  sub- 
stantial way  affect  the  interstate  features  of  traffic  and  is  well  within  the  police  powers  of 
"*  the  several  States.    Complaint  of  ViUago  of  OrannlU  v.  The  Ddawaro  and  Hudton  Company 

otal.    41 

^  2.  On  a  petition  to  discontinue  Uie  maintenance  of  a  ticket  agent  at  a  passenger  station* 

it  was  shown  that  the  agent  performed  other  duties  at  the  station,  and  that  his  net  income 

from  the  three  positions,  assximing  present  conditions  to  oontinue  during  the  year,  would  be 

something  over  $£200:  held  that  the  remedy  was  to  reduce  the  compensation  rather  than 

ly  deprive  the  public  of  a  service  to  which  it  had  long  been  aceustomed  and  to  which  it  is 

«  reasonably  entitled.     PoUHon  of  United  Statoe  Railroad  Adminiairation,  Now  York  Central 

Railroad.    45 

i  3.  Fkssenger  service  to  be  oontinued  at  Woods  Falls  station  on  the  Rutland  Railroad; 

freight  traffic  to  be  continued  during  the  season  of  pulp  wood  shipping.     Petition  of  RuUand 
Railroad  Company  et  al.    226 


4.  Passenger  train  service  ordered  restored.  Complaint  of  Reeidente  of  Waehington 
MiUe,  e(6.,  v.  United  Statee  RaHroad  Adminiebration,  DdawarOt  Lackawanna  and  Weetem 
Railroad.    262 

6.  Whwe  an  agency  station  has  become  unprofitable  on  aooount  of  diminution  of 
revenue  due  to  war  conditions  and  increase  of  cost  of  maintenance  due  to  unnecessary 
increase  in  wages  of  the  agent  b^rond  the  reasonable  value  of  his  services,  consent  of 
the  Commission  will  not  be  granted  to  a  propoeed  discontinuance  of  the  services  of  the  agent 
at  the  station.  Petition  of  United  Statee  Railroad  Adminietrationt  Delaware  and  Hudeon 
Railroad.    282 

6.  Provisions  of  the  Full  Crew  Law  do  not  apply  to  a  railroad  operated  undw  lease  which 
is  lees  than  fifty  miles  in  length.  John  Fitf^Qibone,  etc.,  v.  United  Statee  Railroad  Adminie- 
traOon,  New  York  Central  Railroad.    204 

7.  Locomotive  engines  should  not  be  towed  under  steam  except  under  the  control  of 
an  engineer  or  a  fireman  with  at  least  one  year's  actual  experience,  and  not  in  charge  of 
the  latter  until  he  shall  have  established  his  ability  to  discharge  properly  the  responsi- 
bilities of  the  situation  by  satisfactory  examinations  and  tests.  Complaint  againel  United 
BaUrotid  Adminietrctiiont  Boeton  and  Maine  Railroad.    815 

8.  An  attempt  to  meet  varying  station  agency  requirements  and  conditions  by  a  general 
standardisation  not  permitted,  in  a  given  case,  to  deprive  the  public  of  reasonably  neoee- 
sary  service  unless  the  standard  fits  the  particular  case.  Complaint  of  Charlee  M,  Mark 
et  al.  V.  Central  New  England  Railway  Company,  etc.    373 
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9.  PMBcnger  tnin  sohadulflB  should  be  airanced  for  the  acoommodation  of  the  graateet 
number  of  proq;>ective  panencttri  with  leaat  inoonvenieiioe  to  others.  ReaidewU  of  Thanmt 
el  al.  V.   United  8tat€9  Raibroad  Administration  §t  al.    452 

10.  On  complaint  and  after  hearins,  disoontanuanoe  of  operation  ot  certain  trains  denied. 
Comjiiaint  of  Mayer ^  etc.,  Otwego  y.   United  SUUe$  Railroad  AdminittraHon  tt  al.    458 

Serfiee,  Tetogravh. 

1.  A  withdrawal  of  the  practice  of  eztendins  credit  to  a  oompetins  company,  and  the 
continuance  of  the  practice  with  other  customers  in  gmeral,  is  discriminatory  as  well 
as  unfair  and  unreasonable;  the  Commission  has  power  to  order  the  leetoration  of  the 
prior  practice.  Complaint  of  Postal  Tdegraph-Cable  Company  r.  Wuttm  Union  Tdeonph 
Company.    404 

SerHoe,  Telephone. 

1.  Pending  settlement  of  the  question  in  the  courts,  the  Commission  does  not  feel 
justified  in  conceding  to  the  Postmaster  Qeneml  power  over  intrastate  telephone  rates 
or  service  by  virtue  of  the  joint  resolution  of  the  Congress  and  the  proclamation  of  the 
President  of  July  22, 1918,  under  which  he  assumed  possession  and  control  of  the  telegn4>h 
and  telephone  systems  of  the  country.  Complaint  of  M.  Tanenhaum  stoLy.  A.  8.  Burlesem, 
Postmaster  Osneral,  and  New  York  Telephone  Company.    27 

2.  The  proper  function  of  the  Commission  in  acting  upon  a  service  complaint  u  to  see 
that  it  is  satisfied  by  the  service  being  made  efficient  or  adequate  as  may  be  found  neces- 
sary, and  where  defects  are  susceptible  of  correction,  such  correction  is  the  proper  remedy 
instead  of  an  allowance  in  the  rate  to  offset  defective  service.  Complaint  of  H.  C.  Drake^ 
etc.,  T.  Dunkirk  and  Fredonia  Telephone  Company.    590 

3.  Where  service  is  inherently  bad  and  beyond  the  reach  of  corrective  measures,  such 
inefficient  service  may  properly  be  given  consideration  as  bearing  upon  the  rate.    Id. 

Signally  Saiboadt. 

Audible-visible  signals  should  be  installed  at  all  railroad  croesiiigs  at  grade  where  th<> 
view  is  obscured  and  the  aniroach  is  dangerous.  MtMer  of  Protection  of  Grade  Croeeinos, 
New  York  Central  and  Ddatoare  and  Hudson  RaUroads.    384 

Speed  of  Trains,  Kaikoads. 

Locomotive  engines  should  not  be  operated  at  such  high  rates  ci  speed  as  to  cause  dis- 
comfort to  engineers  and  firemen  riding  thereon,  nor  so  great  as  to  result  in  danger  to  the 
health  or  efficiency  of  such  engineer  or  fireman.  Matter  of  Rate  of  Speed  of  MUk  Trains, 
etc..  New  York,  Ontario  and  Western  Railroad,    513 

Station  FftdHties,  Kaikoads. 

The  regulation  of  passenger  and  freight  facilities  at  stations  does  not  in  any  substantial 
way  affect  the  interstate  features  of  traffic  and  is  well  within  the  police  powers  d  tiie  several 
States.    ComplauU  of  Village  of  QranviUe  v.  The  Ddaware  and  Hvdson  Company  etaL    41 

StatloBSy  Sailfoada. 

Increased  cosi  of  operating  a  station  due  to  an  increase  of  wages  of  the  agent  above  an 
amount  which  such  services  are  reas<»iably  worth,  does  not  furnish  sufficient  reascm  for 
shortening  the  hours  of  attendance  at  the  station  oi  such  agent  and  thereby  depriving  the 
patrons  of  the  services  of  an  agent  at  the  time  of  axrival  of  certain  trains.  Complaint  of 
Residents  of  Rensetiaer  Falls  and  Vicinity  v.  United  States  Railroad  Administration,  New 
York  Central  Railroad.    270 
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Statntf 


Laws  of  1888,  ohap.  287:  Eztonnon  of  gaa  mainB  and  Mrvioes.  Petition  of  Municipal 
Oiu  Company  of  the  City  of  AUtany.    11 

Laws  of  1007,  ohap.  227:  Price  of  sas  in  Albany  fixed.  Petition  of  Mvnieipal  Oaa  Cotn^ 
pany  of  the  City  of  Afbany,    11 

Tranaf  en,  Blactilc  HiilnMids. 

Inereaae  in  fare  aDowed,  one  of  the  oondltionB  being  that  transfer  privileces  should  be 
continued.  Complaint  of  City  of  Jameatoten  v.  Warren  and  Jameetotpn  Street  RaUtoay 
Company  et  al.    297 

Traospottstioii  Corporatioiiis  Iaw« 

Sections  20  and  23:    Stage  routes,  etc.     Petition  of  United  Statee  Lene  Company.    627 

Sections  25  and  26:  Certificate  for  operation.  Compiaint  of  International  Railway 
Company.    388 

Sections  62,  63,  66:  RegulationB  for  gas  service.  Complaint  of  Bdward  M.  Krier  y. 
Naseau  and  Suffolk  lAffidino  Company.    405 

Section  103:  Duties  of  telegraph  coriwrations.  CompLaint  of  Poetal  TOegraph-Cahle 
Company  v.  Weetem  Union  Tdegraph  Company.    464 

Article  6:  Manufacture,  sale,  etc.,  deotrio  current.  Petition  of  Lawrence  Park  LigfU, 
Heat  and  Power  Company.    19 

Wagea  d  Bmployees,  B&sctric  Sailroads. 

Wages,  like  oth«  items  of  operating  expense,  are  to  be  allowed  on]y  so  far  as  ihey  are 
reasonably  incurred.  Petition  of  Weetem  New  York  and  Penneylvania  Traction  Com- 
pony.    517 

ZoBing  System,  B&sctrie  Baiboada. 

1.  Where  a  trolley  syetexn  is  intenirban  as  well  as  urban,  and  franchise  restrictions 
require  flat,  through,  limited  fares,  large  increases  in  such  flat  rates,  by  agreement  with  the 
municipalities  affected,  may  cause  a  reduction  instead  of  an  increase  in  operating  revenue. 
Petition  of  Weelekeeter  Street  Railroad  Company.    64 

2.  Rates  on  such  systems  should  be  adopted  to  induce  use  by  the  short-trip  rider  as  well 
as  to  accommodate  the  intenirban  rider,  and  should  be  carefully  adjusted  to  the  convenience 
and  necessities  of  each  dass:  a  soning  arrangement  to  meet  these  conditions  approved,    /d, 

3.  Zoning  syitem  authorised.     Petition  of  FithkiU  Blectrie  Railway  Company.    77 

4.  Zoning  system  authorised.     Petition  of  Schenectady  Railway  Company.    182 

6.  Under  amendments  of  local  franchises  granted  a  street  railroad  by  municipalities, 
a  soning  system,  with  increases  in  fares,  authorised.  Petition  of  New  York  and  Stamford 
Railway  Company.    264 

6.  Zoning  ssrstem  authorised.  Petition  of  Genetat  Seneca  Falls  and  AtAum  Railroad 
Company,  Inc.    403 
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